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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  dag  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
\>-^on.  Harrg  Higbee,  Justice. 
Hon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


llI.A.1 


lOMAS  E.  PASLEY,  Sheriff. 
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And  afterwards,  to-wit:  On  the  fifth  dag  of  April,  .A.  D.  1918,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  c^i  OPINION  in  the  words  and  figures 
following:  /  f  ^.^    \ 
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Audrey  .Austin^ ...a  Minor -.e.tG.^> 
A^ellee 


No 29 

October  Term,  1917. 


Nell  Eass   et  al, 


Appellants 


sAPPEAL  FROM 


Circuit _ COURT 


Williamson COUNTY 

f]0    !)■.  ,  ( 


vr 


(J 


TRIAL  JUDGE 


HON W,...Q...  POTTER 


Tern  No.    29.  Agenda  No. 29, 

October  Temd,    1917, 

Audrey  Auptin,    a  Jinor,    ty  her) 
ne7:t  friend,   Lora  Austin,  ) 

Appellee        ) 

V.  )   Appeal  froBi   ullllameon. 

liell  ijnse  and  Jainee  u.   harrls, 

Appellant B    ) 

Opinion  "by  Hig'bee,    J. 
...oOo»«- 

This   ie   an   -ction   in  cpse  brought  hy  appellee, 
Audrey  Austin,    by  her  ntrt   fricnrt,    ;  orp.   /iuptin  s^ainst  Jlell 
tasp  and   Jfuncc  C.   Hr.rrl?,    ppp rl  1  ,-\ntr,    under   p*  ction  nine   of 
the  Drajnshop   Act   of   thie    etrte  .      'i'he  declnrntion  originally 
c  on  pie  If  d   of   five   count  p  but  ?t   thp   clore    of  s-'^pellee's 
evidence   the   rouxt   dirfct,ed  the   Jui-y   to   find   rpfellant* 
not  i;;uilty  ».?   to   all    counte   except   the    pec^rd   '^nd   third. 
The   second   count   allepes?   in   pubptsnce   thrt   on  ■'nd   iDrior   to 
the  twenty  fourth  dny    r.f    T^^ne,    1916,    Tell   Ispf,    occupied  a 
certain  house   located   in  Johnrtcn  City,    Illinoie,    which   she 
leased  frcro  the   ovmt-r  eaid  Jarae?  C.   harrip;    thrt   ehe   con- 
ducted  t}.erein  ^t  dromchop  -where   jntoxicp.tir.f    liquore   in  leee 
qua.ntitiee  ti:.an   one   gallon  rere  beinf    ?old   prd    that   the   Land- 
lord Harris  hr.d  l-nowledfec   of   ruch  f?»ct;    th-^t   on    eaid  date   in 
eaid  prenises    eaid  Tiell  j-ae?,    pold  nn6  pr\c   to  Robert  Aue- 
tin,    the  f'-ther  of  appellee,    intoricptir.f:    Mrnior?  v/hich  he 
drn.nk   and   vhicli  ccntri'outed   in  vhcl  e   or   in  pnrt   to   the    in- 
toxication  of   the    paid  Robert   AuF?t2n;    th-^t   tVr   enid  l*ell 
">?•-    tien   anri    tlt^re   drpnV    i-^t^yicp^.i  f\f    liiDorr  T;ith   the    eaid 
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Robert  Auptin,   becoming   Uiereby  hertclf  intoxicated  and 
by  laeanB   of   the    intoxication  of   the   ecid  hobert  Auetin  y-nd 
the   aaid  Nell  isaes,    she,    the   eaid  hell  jiaes,    sliot  and   in- 
Btantly  Jcilled   «aid  Kobert  Auetin;    th^t   the   eeid  Hobert 
Austin  prior    to  ijie  death  earned   tCit    euni  of  i^lboo  yearly; 
that  he  provided  ior  himeelf  and  appellee  and  that  by  reaE<on 
of  his  death,  she   nad   neen   injured   in  her  laeane   of   eupport 
to  iier  dpjiuviie    in   the   auiount   of  til^.OOO.      The   tiiird  count 
is   in  effect   the   same  s.e   the   gecond.      Appellant   filed  a 
plea  ol    ti.e  general   ie-^ue   end  on  a  trial  before   b   jury  a 
verdict   ior  illbO  was   I'eturned   in  favor   of   onpellee  and  Judg- 
ment  entered   tliereon, 

Ajjpellee  hae  not   iiied  «uny  brief   ar»Ci    the  Judt^ent 
could  h«ve  been  reversed  artd   reiDoncied  pro  1  o i-uia  but  v;e  hr>v« 
cf?refully   examined    the   record  and   find   tiiie  case  arises  from 
the    earae   state   of  facts  as    cii-oee   stated   in    tlie   case  of  Lora 
Austin   V.   iieil  i^ass  ana   .iaiaeB  u,   harris,    in  v;iiich  this   court 
iiled  a,n  ojjinion  reversing,   tnu   rernnnding,    on  June   18,    191^, 
the   said  x,ora  /oietin  the  plaintiff    in  that  cj^se  being   th« 
iuOther  oi    ap-peliee  Audrey  Austin  and   the   v/idov/  ol    said 
Robert  Auetin,    aeceased.      'j.he  iRCts  hf   they  appear  from 
tiie   record   in   this  cas-c    are    lully   etated   in  that   opinion 
and  no  fcood     urpoce  could   be   subi^erved  by  reperting  tliein  here, 

'i'hie  court  he  la   j.n   the   iormer  case   that    the  sale, 
or  any   sale,    made  by  Leli   .Itiaes   to  Austin  could  not   be  re- 
fenrded  us  creating   a  liability  where   the   act  complained   of 
va-e  caused  by  the   intoxication  of  I<ell  hase   and  as  the 
facts   in   tJiis  case  are   the   sai.ie  ac   m   the   loriner   one,    thwt 
holding  must  T>rovail  here.      It   la  urtted   that    the  court  com- 
mitted  error   in  refusing:    to  t';ive   certain   of   appellant's" 
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inetructione  numbered  one,    t?ro   and  three.     Theee  Instruction* 
on«  and   three   pre   9.Vao:  t   identical    in   tiie   language  ueed 
vith  refuped   instruction   numljer  eif^ht   on   the   former   trial, 
the   refusnl    to  give  vhich  "wp.b    in   thnt  cse  held  by  thi« 
court   to  hnve  been   an  error,    rind    refused    inetructinn  two 
Tree  in   tnibstance    tJie   game.      Instruction  Tco.    2  piyen  in 
behalf   of  appellee   in  eubstance  advised   the  jury  that  every 
child   or    other  rer^<^n  who  hae  l.een   Injured  in  person  or 
property  or  meanf   of    puprort  by   any   into3(icated   nereon   or  in 
consequence   of    the   intoxication   of   nny  person  line  a  right  of 
action   againet  any  pernon  v,t.o  hne   by    eel  ]  inf    or  t,iying  in- 
toxicatinfc!;   liquors  to  puoh  oereon,    caused   such   intoxication 
in  Yfhole   or    in  part,   and    th/tt   any  person  ^ho  was  the   owner  of 
the   building  and  knowlnfrly  penrdtted   the   sr]  e   of   intoxicating 
liquors   therein  cpucinf;    in  v/hole   or   in  nart   the    intoBication 
of  sucii  person,    «hall  be   lip.ble  eevcr?>lly   or  jointly  Y/ith 
the  person   or  peroon©  selling:  or  giving   intoxic-'ting  li- 
quors  «p  gforesTid,    "for  all  damapee   sustained   ae  a  result 
of   such    pellinf^   or   riving   away   of   intoxic-tinp  liquors   as 
©foresaid  and   for   exemplr-ry  damages".      It   is  a  well    petti ed 
doctrine    in  thir    state,    as   stated  by   this   court   in   tiie   opin- 
ion above  referred   to,    th^.t   it  must  be   shown   in  order  to 
recover  exeaaplary  damaf  es,    the    sale  wrs  rnnde  under  agf;ra- 
vr^tinfe,  c  ircunetances   on  pr.rt   of   the  rsrtiee   sellinf;   or  wae 
wantonly  or  ?.llfully  done.      This   instruction    informed   the 
jury   thr  t  exemplary  daiaages  could  be  recovered  by   one    injured 
in  person,   property  '^r  means   of    support,    by  proving   the  mere 
•  ale    of   intoxicatinti  liquors   to  n  person  who  becomes   intoxi- 
cntc*   if   in  consequence  th-^reof  the  Terpon   =Tlnc  -^rf  injured 
in  his  or  her  means   of    rupport,   but   docs  not  ad -vise   the   jury 
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under  whet  cirounstances  exemplary  dama^^eg  may  b?;   found 
and  ignores  the  requirement   that  the  proof  muet   phow  the 
eale  wae  made  under  aggravating  circumetancee  on  the  part 
of   the    eelltsr,    or   v;ag  wantonly   or  v/il fully  c'.one. 

In   tne   opinion   of   this  court  above  referred   to 
we   j^eld   it   to   oe   the  wexi    settled   law  of    this   etate   that   it 
Biut't   be   shown  the    E>ale  was  itiade  under   .?.g£ravating  circum- 
etances   on   tirie  part  of    the   seller  or  vfas  wantonly  or  wil- 
fully/   done,    (citing  iielleriaan  v.   Arnold,    71   111.632).      iiy 
that   rule    tne   instruction   in  question  was  plainly   subject 
to    critic  ism  and   should   not  have   been  e,iven  in  the   form  in 
which   it  was  presented.      This   cae^   is   eo    pimil;  r  in  every 
way   and    eo    inter/joven  M»ith   the  cage  of  lora  Austin  againet 
the   eame  parties,    supra   th--^t  the  opinion  in  that  case  must 
control   the  decision  of   tViie  caee.      In  that  cnee  the  judg- 
ment  01    the   trial   court  yune   reversed  and   the  cause   remanded 
and   such  mus?  t   be   the  holding  }iere. 

Reversed   and    remanded. 
1^0 1  to  be  reported  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

handyfind  affixed  the  seal  of  saidA^ouH, 


IN  TESTIMONY  WHEREOF,  I  have  set 


at  ML  Ver 
A.  D.  191 
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Opinion  of  the  Appellate  Court 


/^y/ 


AT  AN  APPELLA  TE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
.i-  ■ 
s^fttoffoA  Harry  Higbee,  Justice. 
\ 
Hon\James  C.  McBride,  Justice. 

CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E. 


>LEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  fifth  day  of  April,  A.  D.  W18,  there  was  filed  in 
the  office  of  the  Cl&rk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINIO//  in  the  words  and  figures 
following: 
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P.^rles  Pauly^    ^..al, 

^pellees 


No.  32 

October  Term,  1917. 


.C.Qun.ty  ...af-Madie-on, 

Appellant. 


APPEAL  FROM 


Circuit COURT 


Madison county 


TRIAL  JUDGE 


HON .I'.PUI.S..BI3iUmEUTER 


TtriB  Ho.  98. 


Agenda  So.S6. 


October  T»na,    1917. 


Charles  iauly  nnd    i.dvi-nrd 
C.    -nuly,    jartner?,    Ktc, 

j^T;r-ellfce3 


V. 


County   ol  iftdiEon, 

Appeli  ant 


'.7:ve»l  from  Hftdison. 


Opinion  lay  r.ii^bee,    J. 


Appellee  If,   vino  f>re  the  ffiesaber©  of  k   i'irra  of  archl- 
tectB,    brought  thii?   suit   to  recover  coropenwition  claimed   to 
bo   due   them  for  s-ervicee  rendered  the  coimty  of  i»»di9on  in 
the  prei^arifetion  of  plsnv  nnd  epeclf ioptione  for  a  court  houee. 

The  case  hae  been  tri«rfd  twice    in   the  circuit  court 
wlthcit  n  jury.      Vhe   iirr't  trial   reeulted   in  n   judgaent 
ftSAinftt  appelieee,   Xnxt  on  appeal  to  thif  court,    that  jud£)»ent 
vac   reversed  and   the  oauee  remanded   ior  a  new  tri»l  in  an 
0;  inion  filed  Aj/ril  1?,   1S16   (reported  ae  ahstr^cted  199  in. 
A;,p,S2S}.     Upon    the    second  trial   there  T'p.e  a  jud^iaent  in 
favor  of  appelleee  for  46062.&0  froai  which  the  county  has 
tiucen   ?m  appeal   to   tliie  oourt.     The   facte  «re   po   ftiily 
etiited   in   the   former  oi7inion   filed  by   this  court   Ur  t   it  ie 
unneceesjiary   to   i'fcpe»'t  ti*em  iiere,    ©epeoielly  ae  a  careful 
exaadnijtion  ot    the    reooid   ehowe  the   facts  in  proof   on  thlt 
trxal  ore   eubsthntially  the  eame  ae  in   thf  firet   triel.    The 
lorncr  opinion  app».-arp   to  have  dierjoeed   of  <?11    the  queptlone 
now  rnieed  by  appellant. 
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It  ie  urg>ed  however  by  appellajit  on  this  appeal 
tJi«t  there  could  b«  no   recovery  on   the  r  •  rt  ol    j'.opc11o«» 
lor  the  icawon   t>i&t  the  toard   of   fsupcrvieor?  originally  con- 
tenx)lRte<i  only   the  reiriodelini?   of  n  court  houpe   then  in 
existence,    th«t   the  I'lr^t  report  of  itp   t>i:il(Sing  oommltte* 
hai:!   th->t  in  view  and  that  «ppelleep   Ker©  employed  for  the 
purpoi?e  of  Rinking  plnn*  and  ex^ecificfttionff  to  cpfrry  out 
thie  purpose,    but   th-it  the  plans  and  ppecif icationa  rrtpared 
by  r^ppeiieee  contenpl«ted   sub 9 tan ti ally  d  new  ptructure  at 
a  c*st  largely  in  cxoesp  of  that  orifcin^-ilJy  intended   to  be 
incurred,      Thie  quertion  vrs   fully  discussed  and  paersed  upon 
in  our  former  opinion,   where  it   ie  »aid  in  cnncludin^s  the 
review  of  the    aiaiae,    and   r<i;ferrir»(<.    to  a  resolution  of  the 
county  boj'.rd,    "under  this?  evidence  it  cannot  be   reneonably 
contended  that  appellants  nvre  in  fnult  in  saibrsitting  plane 
and  specificatlcne   ior  1  new  building  when  tuey  aid   so  under 
the  Qsrpree^  direction  of  the  coBacittee,   tmd  vihere  it  further 
appc  -red  thnt   the   cojnnxittee  acted   in  harmony  v-'ith  tJhe  will 
of  the  county  board  set  ejmree?ed  by  the  adoption  of  the 
resolution  above  mentioned."     It   is  no-R  further  Contended  Vy 
ap p el  1  ant  E!  here    t-hf^t   the  pliane  and   epecificationp  papared  by 
appellee  end   rubmitted  to  the  boaro   of   s-urervisore  were  not 
complete.      *hie  question  aleo  appefir©  to  Imve   oeen  fully 
disposed   of  in  cur  formK-r  opinion  in  the   followinfc  l^unfuage: 
"The   evidence  dieclosee  that  coaplete  plane  smd   gpecifica- 
tionc  were  delivered  to  the  luildint,  coojEiittee  about  the 
Ilrst   ol   August,    191C  pnd  rreeented    to   the  county  board  at 
it?  re4iulnr  racttintj  in  that  niontij,    pince  which  time  euch 

the  county  boerd.      Our  attention  hae  not  betm  called   to  any 
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©"bjeotion,    Inult,   criticism  or  other  cotmplPint  tlien  or 
at  any  time   thereafter  rwde  to  either  the  plnns  or   epcel- 
ficatlone   or    to  any  dipclftirner   or  denirl  of   the   ri^^ht   ajid 
iiuthdrlty  of  the  cosanltted  to  procure   then;."        vcn  if   ti.l» 
Que<*tien  hr>rt  not  hoen    fornerly  disposed  of  the   objection 
could  not   avail  epfellRnt  here  under  the  proof  a«  it  apptart 
in  thif?  record.      One  Rrchitect  prot^uced  ue  a  v.'itnet?s?  by 
epp«ll;^nt,    tes-tifled  th»t   tlrtey  vtre   incomplete,    vchile  another 
testified  on  behalf  at  apj;ell«PB  th&t   thty  v^cre  as  complete 
ae   it  if?  cuatomriry   to  jiinke   puch  planr  and   s^vecificfltione. 
The   trifll   Judf;e  ts*»o  Vierrd   tlicete  witnee&tc   tettify,   had  a 
better  opportunity  oi   judeinfi  of  ti  t^ir  credibility  than 
this  court  nnd  no   rufficitnt   reaeon  «ppftar»  vliy  we   pihould 
not  concur  in  hie  findln^i  upon  th«t   ^s^ueetioru 

It   ie  nnother  conl«»ntion  of  appellant   th^t  appel- 
lect  hovinf   declared  upon  a  epeois}    c 'ittr'-ct   in   one  count  of 
the  declfiTi^tl'm,   »!just    reriovcrr  upon   t>ie   eortrnct  declared  on 
or  not   at  all   smd   thet   they   could  not  be  ')erroitted   to  reoofer 
under  the  comr»on  counte.      In  our  lor.ner  opinion  it  wsw  eaid 
?»p  cou3d   also  be  riihtfvilly   ^nid  here,    "The   evidence  tendi* 
to   shov^'  thfft  appellant!?    {non  skiyp^lltiew)   did    everything   they 
could   in  the  performance  of  their  cofitrf^.ct  an<?,    th&t  lull 
pcrforaanoe  Wf>ff    :r<:vented  by  ti'ie  acti'^n   of   the  county  board.* 
The  doctrine    le  well   established  in  thie   et-^^te  that  >ahere  an 
employer  fallr  to  perform  his  prart  of  the  contract  for  eer- 
vieec,    ti'ie  employe  ie  at  liberty   to   aC'^julescc   in  r«n   abandon- 
ment of  the  contract  nnd  jnsy  recover  for   servicep  rendered 
under  the  cot^mon  count?.     An^lo- Wyoming,  Cil  iielde  v.   Killer, 
13  7   ni,App,552;    s'.9P9  Co.    V.   t»waon,    24it   m.lSS;    and  thie 
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doctrine   la  applied  a^&inet  a  taunicipcility   in  the 
««•«  of  ^ity  of  i:.Igln  V.   JoMlyn,    136  3  11.5   !ij,    in  wiich  the 
doctrine    is  laid  do^ii  th^t   **i^«r«  s  party  ptrlonce  ;'.is  con- 
tract in  part  and  is  prevented  by   tlie  otijcr  party  Ircan  fin- 
iehln^  it  iie  will   hnve   the  lcg?tl   ritiht  to  wbRnrion  it  or 
treat  it   ae   rescinded  and    ?ue  snd   recover   lor   th*5  work  and 
material 8  furni«iied   t^y  him",      in  nccordance  vt-ith  the  hnldinge 
of  thisF  court  when  this  cpse  we,?'  here   on  the   forwcr  trial, 
the  judgment   of   th«  court  belov,'  showlrt   Find  ■^rill  b©  »^f firmed, 

Jud^jnent  affirraed. 

Bot  to  be  reported  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  handMnd  affixed  the  seal  of  saidCou, 

at  Mt.  Verrwfi,  this ./z^'^M. dag  of...,^/.^<:^Jj.. 

A.  D.  191 1  / /         (    / 

S-__i_ .V^, J^<^:^..fe^^^?.    

Clerk  of  the /Appellate  Court.    ^ 
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Opinion  of  the  Jlppellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesdag 
in  the  month  of  March  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  dag  of  March  in  the  vear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
\^^^JirHT.  Harrg  Higbee,  Justice. 
Hon.  James  C.  McBride,  Justice. 
CHARLES  C  JOHNSON,  Clerk. 

And  afterwards,   to-wit:     On   the  fifth   dag   of  April,  A.   D.   190,   there   was  filed  in 

4' 
the  office  of  the  Clerk  of  said  Court,  at  Mt.   Vernon,  Illinois,  an  OPINION^  the  words  and  figures 

following: 


THOMAS  E.  PASLEY,  Sheriff. 


APPEAL  FROM 


.  Illinois  ..Teraiinal..R^^ 
Appellant 


2/lI.A.  22 


9A?:9wit COURT 


Madison COUNTY 


TRIAL  JUDGE 


HON Lpyi.S..BEKtmEUTER 


Term  -^o,    37.  Agrendu 

October  7erjr.,   1917. 


) 

Ap][>«l^««  } 

V*  }  A|>p«rX  freo  Vndison. 

IlJlnolw  T«r»inal  Kailrond  Coiapany) 
Appellant  } 


Opinion  h'j  Kikjbce,    J. 

The  i8fT?u«e  em',.    l--.c^g    xn  x.uxr-  c   .t;   h^w    v>>e   t  •?.•.. s-   In 
ail   Ui«ir  er?eential   ieoture©  ao  thoee   iii   ^:.ie  cr??*   of  ;.ett. 
a*r  V.    1314nai»  Tersiinftl  KeiJrond  Cotarsany,   decided  »t  thie 
tex^.,   ti.ou^fh  th»  lend  in  tl.is  caff©   ie   lccste<l  &v!Hit   r»ii«  mil© 
jaesrer  Rppellimt'iji  railroad   c»bainl«r',<p.nt   thsn   ^'       '  •  ni5   in    the 
lettsser  cs.«e,    nnd    the   d^cig'i.rMi   In   ti.r-t.  cr>9e  i.:.Uft    cni  rol   in 
ti.ie  CKUcc. 

In  this  c«»e  Jovir  »pgci»l  nle«»  w«r«   tiled  to  the 
decloration.     Tht*  fir  ft  Uiree  are   th«   eftK-.e  »»  th«  three 
8p«ciiBi  pica*  in  tii.«  .rettsi«r  caee.      'ih©   f'urtii   sij:.«o  iftl  plea 
in  tiii»  suit  »tv«S't*  thft  th«  crope,   alj-ttjeti   in   trit  d«elars.- 
tion   to  J^vc  V/c^n  diua«fc,eili,   *«r«r  £row\  by  apreli«s  rat  a 
tenant  E«ybsequent  ta   tJie  buildings;  of  tlie  ealinuiajitent  and   thftt 
appfclliie   would  lisv*  ;ic  ri^it   ol   .'icti'^n   tax  ^licii  d»tf)!?.i,«», 
Thi8»  cou^^is  bated   an   tbe  thftory   ti.»t  t^^c  ea:bankzae«t  in 
qussftion  WHS  w  3 awful  and   ;?«rr:anent  structure  nnd  thnt  !\ny 
dfistifi^,9»  ocoftsloned  thereby  aeerued  ^wiien   it  *?>«»  constructed, 

value  of   the  Isnd  or  lt?Re«e  }io3d    injured   th<?v«\>y  nrA   tor  rhlch 


.1, 


UM»r«  couid   {.«  but  cu«   recovery,     thie  »uit  like  Ui*  l>etia«9 

GA»«  iwjd  the  ca»c  oi   l-»rdn  v,   Jllinoi»  Tprntinjul   .eilrowd 
Coeipany  jil?»o  6eci<l«t;  at   tf.a.3   tttr?'!  ie  a  mit  not   for  the 
recovexy  of  dbtBikgct  rttnultlng  Irom  tiiie  eonstruction  of  the 
erabeAkmcnt  In  question  bwt  lor  the  recovery  of  daffia^iet  r«* 
»wltln«  frcBB  the  aXletccd  deffc>ctive  construct  in   of  the  erc- 
'btfttskcittnt  in  tl^t  it  f«iletl   to  providie  (;ui  i:iei«:;t  cutlete 
for  the  vnter.     **>mt  wn*  jaitf  'r>y  tlje  court  in  th«  opinion© 
Jilcd  in  the  Tiettcser  «r.<J  Drde  o^eee  upon  th?«t  ?jv*etion  n2ur«t 
control   in  tViie   puit. 

The  insitrtietion?  coRpIaiaed  of  in  tias  cnse  are 
9Vb»tentlaX}y   the    satse  ae  the  inetrusc tione  ecmplained   'f  in 
the  Settmer  and  t'rdii  a«i8«»  ftnd  r'3f«ctio«"J''ly   the  8-*tte  olsjeo* 
tions  nre  urt;,e<i.     'iiie  Loidint;  of    the  court  upon  thte  xn- 
etruotione  in  thoe^e   eaec-s  iXlly  cohere  all   ooaplriate  r^ade 
of  Uie   instructicne   In  t.uia  c?«ee.     "he   contention  of  c>7un»el 
tiist  tiie  fc^'dict  here  is  cKcees'ive  ie  'oa«e<S  upon  the*  Vvory 
th9.l  nor>e   ol'  tne  dHmi%«»   PustRined    uy  a.;"«ll«!«   *'.3   tjie   result 
of  tiitt  raine  ot  iwl^';  were   snown  to  iiave  be*en.cfitiped  by  *.pn«?i«i 
Xent'e  ttsbankisen ;  .  iisid   in  the  DettR'.er  caKe  ehtire    the 

ffiot?  were  t.^e   ^^.e,    tLis  wee  a  queetion  oi'  i'  ot  lor  tlie 
jury,    and  un«5er  the  law  and  the  f^ete  la  rimof  t>  ie  court 
cftnnot  dietvirh  tiie   finding  nf  the   jury  in  th^jl  remifect, 

in  neoordance  vith  the  vie"!yB  of  the  court  n-  e.n- 
preeeed  in  the  opinions   iiled  nt  tiiijg  tera  m   !}•;«•   tuo   o^oee 
ftbcve  nentioned  the  Judjsjment  in  thip  case   sijouid   he  and   ie 
•ffJrried. 

Aifirii^ed* 

iiot  to  be  reported  in  fulK 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  sa, 

at  ML  Verncmfthis .^ .y,/!^:^:^.) day  of. 

A.  D.  191...0. 


.-i^^.l. 

Appellate  Court. 


o 
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Opinion  of  the  Jlppellate  Court 


A  T  AN  APPELLA  TE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
i-''^/j.  Harry  Higbee,  Justice. 
Hon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


/ 


THOMAki  E.  PASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  fifth  day  of  April,  A.  D.  1918,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


x. 


.C...W.Terxy;.   Trustee, 
Appellee 


No .39 

October  Term,  1917. 


Banner.  Clay. -Ti'i(.arks.,..e.t.al.,.. 
Appellants 


111. A.  23 


APPEAL  FROM 


Circuit COURT 


Madis.on county 


TRIAL  JUDGE 


HON J....P...GILIH.AM.. 


Ittnu  i.o.   £9.  Aftcenda   :  o.&3 

October  Ttrr^,    1917. 

'.  .    :.   j'erry,    '.  rurtoe  ) 

V.  ) 

) 
iAcnner  Clpy    "orke,  ) 

in    the  TiRtter  ol  C  .A.l-artlfctt,  ) 

) 

i.ecel>er,  )      Am>eni    frcci  l-'^c'lpon. 

Ap];--©!!©©  ) 

and  } 

) 
Edward svllle  Kome  *rnde  Coal  Co.,  ) 
L.  A.;  filer  4'0.  ,;*'.  J.  Jef  frc5<f  .i-  Co.,) 
'..fcjt'ctor?  to  I'.cceiver's  f.erjort,         ) 

) 
Apneliante  ) 


CT,'inion  Ly  ..ituee,    J, 

At  the  iarch  "^erra,    ltfl4   of    the  i^udiyon  county 
circuit  cour'j   -  .       -    :t;rr^,    liieci  n   bill    xo   lorfcCloee   a 
fiecond  aortga^'e,    in  v^iich  tie  wsp  named   ac   true- tee   lor  the 
eondtiolderp,    on  the  >.:anaer  Clay   iorkt?,    lor   the   euuiof 
v&o»Cr(;,   C.    i.:,   irtieltifci  and    ...   vovei  1 ,    vho  v.'frrf-    rI   that 
tifiifc,    and  riftvc   »inc«  continued   to  he  partners  of  t,   ¥, 
Terry,    the  trt2?tee,    in    tut-  ^.rpctice   of   law  imder  the^   firm 
na'ic   of    ^crry,    Cmeltig  «nd  ioweJl,    filed   tiie    idil.    n?   poli- 
citore   lor  the   truptee.      After  entry   of  apptfftr?*nc«  war  filed 
by   tna  banner  Clay    .orks,    a.  '^lecree   of   f  orecl  o?urr   was?  ren- 
dered figainpt  the  property   of   the  Clsy   ;ori<8  nrdiied   in   the 
iaortt:atbe.     in  nccorrtnnce  vrith  that  decree   tha  property  Yvae 
poid   by    tne   rnnrter   in  chancery,    to  i  .    :' .   iovieii,    «  merabcr  of 
tiic   ilrrri   ol    ZaiTy,    uieltig  and  ^oweli    and  at    tiie   expiration 
ol    tlie  period   cf  redevotion  a  deed  vas   .jBde    to  him  ae   trustee 
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.«£ 


-I. 


for  the   eeoond  mortg^fje  bondholders.      <)ii  April    ?' ,    iyl4,    upon 
r.etlticn   nf  C.  ^,   Terry,    trustee,    fllf-d   in   the  foreclosure 
Bult  by  Gticltig  p.n&  J-oif-e'13.,    Lie   j^ollcltorr-,    V.e.   court  ".tj- 
y/Olntort   C,   A.   Bartlett,    rtceiver   of   ti^e  Banrer  Clay  Viorke 
with  r.'7v;cr  Rnd  s<i;thesrity   tn  or-er'^te   pnd  cond<ict    the  buel- 
nePF.      ^.y    etipulation   Tiled    in  court   the   lirsi't  nortga^e   bond- 
holders waived   their   tirt>t   lien   'md  cnnpentBd   to   the  aprioint- 
inent  of    tlie  receiver..      In  ti.t    jrder  Rin^ointinti  live  r6c«iTrer, 
he  Tffasj  1!  ti"toriae'.i   to   inf>ue    receiver' r  certificRtep   in   r-.ny 
mia  not  xo    «:tcecd  cl5,or<,    Tjhlcii  were   to  bo   a   liret  lien   on 
the  rror!t!rt;/. 

•  ay  ''!..,    liii'l,    thfe   receiver  fi3ed   '-v.    inventc^ry 
stiov/in^;   the  areets,    liabilitice  and   billp   pny.-^blo,      f^ong 
guoh  "bills  payable  wa?    me   to   ."dv,'ards\in  e  icr.c   Trade  Coel 
Compony   i>r  *?,8y3.r;4,    one   to  ,  ,.'■..;  iljer  Cor^pariy   lor  ii:lft5.70 
find   one  .    .Jeffref?  and  Comnany   for  '48?,^^",    thf-pe  being 

ti\e  ;;-«-■  rtiee  ivho   arc-   tl^e   appellants  here.      '.{  «•   evidence    ^hows 
there    t): r«-e   itewf  were   for  wore?   lurnlehed   "rior   to   the 
fillnf    of  the  bill    for   foreclomire,    pnd  were   not    in  nnj 
%i\y  liene  ni..«int?t   the   'iroperty   involved,      '"he  property  w*f 
told'  to  j'ovirell    for     2616. IC,    j.es»   than   the   debt   interest 
ffnd    eoptp,    June   ^>A,    1914    and   on  petition  oi  C,rt."erry, 
truf-te*:,    n  deficiency  Judtuient   ior   th>=?t  aisounl   in  hie  favor 
i»nd   fli^jftinpt   the  banner  CI  ny    ,  nrVe  v^f   entcret',    extended   nuno 
pro   tunc   an '3   execution  nv/nrOed.      June   3^-,    3  91;,    the  court 
n-jv'^roved  a  r<*j-iOrt   of   the   receiver  and  oirected  iiim,    out   of 
finy  fundr  In  hi*»  hnndp   Pi^-^   tfuch  receiver,    to  r^y  hli-.pelf   t}ie 
sum   cf  41500  t^p  feep  for  his    cervices  to  dnte»    nnd   "1  f?e   out 

rCT'ell    the   pur   of   'IJjrr   p>p   foot?   for  pervic- p   tendered   by  them 


-S- 


cti: 


to  date,      ihe  record    siiotro  appellants  hsd  appenred   in 
court  nnd    filed   tiu-iv  clp.inip  t, fore    tiiiu   order   of  court 
afprovinfe    the   rectri-ver  *  p   report  vup  cnttred.      At   the  J^-nuary 
toras,    3^16   of   pj^'id   circuit   court  t;.it.'   rr^ceiver   filed  i.ie 
report  Bhowin^,   th»»t  on  -'^ecount  of  "bpd  market  conditions  he 
vas   not   able    to  ccnf'uct   t'hf-    businepf-  rith   nny  T)rofit   pnd 
apJcinfi   thpt  r<e  nXiiJtit  Le   dirt?cted  to   i^ell   pU    brick  nnd   all 
E3iort£nf;ed  propert;/   on  L^tnc!;    th^t  out   of   fr^.e  net  rr'^ceede  of 
such   ««'le  lie  b»-   ciirectcd   to    ^  ay  the    receiver'?;'  ce-rtificntep 
outatpndini,    together  with  nil    other  clnin-p  nr«in»t  him  »» 
euch  rt'ceiver,    p.nd   t>.".t  nn/  woney  reisRininc    l>c  nsid    out  under 
the   iurthftr  order  of  the    court.      The  ceupe  yur -■   referred    to 
the  raacttr   in  chancery   to   take   tr.e  evidence   nad   rejort  hie 
conclueions   of   Inn  and  fRCt,      Apjellanto   i ij ed   objections   to 
ccrtair.  itet:»  paid   out  ly    the   receiver  ior  V'cich  he  h?jd   taken 
credit   in  the  report   and    the   chaster  ovrrrulcd    the   ohjfctione. 
t-xceptirtns    to   the  maeter'p   report  were   filed    nnd  iipon  y»eBr« 
in^,    f.tfore   the   court  there  vere   overruled  and  n   decree  en- 
tered ftoproving   the  r^-'pter's   report  and   ordering   th»t   np   el- 
Innts   T)py    the  co8ti<  fORde    by   the  iieerinf..   nn    the   objections, 
fror;  vhich  decree   thii?  Fm^eBl  vmn   tnicen.      it  .-'.opearp   to  be 
the   0  Titentlon   of   npr^elln^ntp   that   their  cl«5im!»   ehould    be 
pnid   In  full    b'^frtrc  any   «f's»ct?»   of   the  Bfnrer   ''lay  "orkif   ore 
np^licd   in  py^ynent   of  the   itf^r.p   objected   to.      In    their  or- 
f.unent  counsel    for  rr.ne.llpnt?    ssy    "*e  ntfk.  th»'t   the   decree 
he  Teverpert   nnd  tiie   object ionc  "be    pustR'ined    to   the   r^^ceiver'e 
re-port,    ond   the  receiver  directed   to   ^i>y   the   claiir;.?   of   ttiese 
creditor?    out   nf  the   a^ete  nov^   in  hi©  pooeerfion   n^  re- 
ceiver  of  rhich,    in   the  prooer  Rdrainietretion    jf   afiairc   i\9 
receiver,   he   ehould    nc^^   ".'•••<-    in  his  pos^eF-rinn, " 


^ 


Th<?  c3if>inj   of  Tdv.'«!rd*-vi}l  e  Home  '"rpde  ("onl  Con  eny  np-pe^r?  to 
conBift  ol   a  note   dat«<l  l>.y  V,    1912  fnr   "iftf^C   and  Inter- 
est  tlaeraon  nrxd  i  Ijalanoe  of  H(^43.11   on  f^n  c^.en  nccount  for 
coal   futniebed   nrior  to   the  recclverBhlp;    th-'t    «f   the  1..A. 
Kftllcr  Comrjany  of   an  onftn  nccount  for  £ood?   >?old   ^rior  to 
' Prjtil   A,    lvl3,    find    that   of  1:  .J,J*effrei'e  nM  Con7T>!«ny   of  ©. 
note   d^ted  Ju3y  25,    1913   for  M8£?,60  and   internet  thereon. 
A1.1    tiitse   clmlsi?  were   unrecnred  ond   no  stter.^*  hnd  been  riad« 
to  leduce   thesn    'O  judgrjent,      "'ne   itcme  in   the   receiver' p 
report  v?hlch    seer:   to   ne   objected   to  nre;    th«   itPtre   of 
551000  feee  to  Gueltig,    and  Fovfell,    a?  eo3icltcrr.  for  the 
truetee   in   th<--   foreclosure,   $''1&00  ap  fee?   tr  '  erry,   Ocul- 
tit-;   and  r-cwcll  ar   colicitors  for  the  r<ceiver,    f^co  to  i".'". 
luth  lor  money  sdvnnced  prior  to  t!  o   rt'ceivership,    certain 
iteaip   to  C/tf.lieyer,  ?')r.    ,T.    '".r^r'^n,  ■^.   Trolhweyfr,    r.nd  r^^nlnp 
Pippr>3d   Co.    ftnrt   rl?o  certain   itc^ip    fnr  re-nirr.      Apide 
froBi  the-  Quer^tion  vhethtr   apv  fl  J  ant*-  l;pihg  ci^irply  unrecured 
cxeditor .-?,    nxe  in  popition  to  r/^ipe   the   question  here   eoutht 
1.0  "be   rpipeU,    tiir   decree   of   tV.e   ^ourt   Tivvear^'   to  be    pub- 
stantially  correct. 

The   receiver  issv^ed   rppro.T'^inntely  ^!14onc  rorth 
of  receiver' 0   certiiicntce,    vhich  v.'«re   declr.rec^   to  be   a 
iiret  lit;n  u.'on    trie  property   xr  the  lisjid?   of  tyie  receiver. 
Conceclinij:    thnt   tVie  alloVv-nce   of   J'lBCC  to  Ttrry,    d'Cltig  nnS 
Vovell   nt?   soxicitore   lor  tl-.fi   receiver  were   improTier,   yet 
the    trustee   ie  not  contfteting   thnt   ollovrince,    v.nd    the  de- 
i'icitmoy  ivdtjnunt  ior   '*>2f>l6,16   in  hii?   favor  vould  ^^ore   than 
absorb  that  nc.ovnt.      The   evidence   tende   to    rhot,-  that   the 
rroceedp   of   the   rt  ceivcrnhi-n   ?fi31    not  be    rjuflicient    to  -ry 
the   out-trtndinp;  receiver*?  certific«tep   nnd    the-  deficiency 
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Jud47aent,   alter  paying  the  neoeeeary  coi?t?  of  the  recei>er- 
©lilrv,    sffide   frrui  ?clicitor'?   iCe.      ':'iie  evideice   furtli«r 
ehotrt   thr^t   tlrie   fees,    f»llov'f'<5   Cv^Itig   and  ^ov/pll    a?   "solici- 
tors'  fcr   the    truetee    in   the   i'ort.clornire    ruit   were   -.ni'l  "by 
the  ■bcndholtier»T^''^o  "vv^re    tlic  Juc;  m*^nt  crcfJitorr-   rmd    !>.leo   the 
purcjificerc   of   the  mortg.ti.iici'.  •'■■  roperty.      '"he   ;  r-prit'ty   nf   the 
Rllovmnre    nf  th-Pt  fee,    Tihich   w?.r   not     ?»ic:    out   of  .Tiy   funds 
in  tht'   r-"ceivf;r3hix',    cRnnot  be  qutjrtior.ed  here   n?^    it  HI'S 
not  afft'Ct  Rprsellantc'    rifhte   or   I'ceult   in  ?^ny   injury   to 
thcEi.      'He   o'b.jeoti.in   to   the   ?,■  ,Iuth   item   of     S'^f    i?not 
vel]    tpken.      It  anpenrr   thin    -  cney  t,""^   sdvpnce'1   by  'uth   to 
K-eet  the  t.vonthIy  payroll   ixv'ritdiateiy  prior   to   V-.t  receivsr- 
ehip,    and   tiifi    receiver  enjoyed    tht  benefit   ■^f   fne   laoor  for 
>which  that   a»oncy  paid,      Cloii«f--   for  current  expenses  of 
the   oruin-r«ry  operation  nf   the   bui?ine?i?   incurred   vdthln  a 
lifaite'i   time  before   the   receiver-thip  vvero  rrr^pt-^r  chart.®* 
aiifiinpt   the   receivership    ftmd.    ?4   Cyc    566.      it   vmr  no   doubt 
upon   this   thfjory  the   trial    court  r^nov.-ed   pt  ■:    t"  •     receiver 
p«id,    nppellxint,    .'.dwardsville  home  Trade  C:....       •.,    the   isui-r, 
of  -  ir^3   ior  cool   fvrnif'hed  jvj«t   prior  to   the    r'?ceiver«hip  - 

/.8   to   tlie   "  eyer,    Bnr^^n,    1  robineyer  r^nd   "amla-p-r'inpdUl 
it  we   the    evidence   ie  not   «>1to£;ether  clear.      '.  '    '^  penre, 
hov.'i-vcr,    t}-^.t   r.t   tV.e   tlr:G    the  hi] 3    to    forfc.t  ;>   c-   -v-*?   filed, 
there  rt.t:  t.  inrge   quantity    of  brick   in   the  y».rd,    cither   in 
the   yilrfr   or  in   senrvrfte  -pilcf?.      To   ench  Vilr,   -^r  -nile  "was?  at- 
tf'ch(;d   r  Tlrcaid   stating   that    puch  kiln   nr      iJ         id  been 
eold   to    one   of  the   nlove  n-.enticned  T:.Mrtiep,    r;.---    xnt;  iiim,    fi.nd 
epch  of   them  held  fl.  1  i"' "     ^    oRle   for   the  brick    rold  hiia. 
Appellants   claiir   there   -■;«(?  f>n  nnp'^i<'   bnln'^ce   ri'  .', 71*J.20  due 
froir.  iieyer  jbcac  for   the   brick   eo  purchjieed   by  him,    e  like 
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Ijrajsnce  of  .!«*12,C38   from  B»ron,   IrBQO  froia  J'rolimeyer  end 

f£56.SC   from  iJxoilnp-I^ippold.      'Triete  "bill*   ol    «??^le  v:€?rf 
all    ir??ai«d  prior    to   the   recfeivfer^hlp   «*rid    roi?.*'    of   the 
partief  had  ^  iven  <iotee   for  ?^  portion   of   th».  -rice   paid, 
but   the  exact  aajoiirt   v^fich  one  ovef'.  cmld  not   be  deterT-ined 
until   n   recount   of   the   brick  wns  H'fid«.      ApT«13nnts  claisn 
that  neither  the  briclc   r,or  the  different  bfar-ncee  d:  e. 
therefor^  Vrcre  accounted   lor  hy    tiie   receiver.      It  dnes 
appenr,   however,    that  the     rice   of   ■  rirt:  hcvinfj  adrf^nced, 
and   the   receiver,   he  *ing   ordtre    to   fill,    unutr  nn    «?i-ree- 
Hient  v?ith   tiieee   different  parties?   t^old   th^,   hriclc   on   t);eir 
rsETjective  nccounts?,    and    ti  r't   thepe   nartle?   ^r   Pone   nf 
then  n^reed,    If  th<-    receiver  vfovlf?   '^ny   the   antpreBt  v»!Or 
the  notes  they  lir^ci  t;iven   for  the  purchnce  price   they  t/ould 
forcf;o  any  profit,      -he  Banntr  Cl>y     oty.r  J  ■  d    received   the 
isoney   on  theee  notes?  by  ?-pf  ij  niJifc'  tie   sHf.e  rrior  to   the 
receivership   and   the  profite  derived  from  thie   transaction 
v.tre   fully  recounted   for  hy   the   leeeiver.      'Jen   the  re- 
ceiver  TiPi?urr!ed  control    of   the  hupine"??    tnC.   -roperty,    he 
lound  these  condition.?  and  he  ws?  compelled   to  take   the 
property  up  ne    iound    it.    (Chicat^o   Title  c-.  Tru^tC'o.    v.    Smitb, 
Itb   111.417;    "illani  v.   Aiuesbauni,    95  111  ,App. ';77)      The   itemt 
of  interos<t  naid  by  hin  in  thip  trnneactinp  ^^trve  properly 
allowed,      jvo   sufficient   len^'on  nf;i?   l.ten  artv5-,r,ced   v.'hy  the 
item?   for   "repftirr?  and   octterticnt?"    stioulo   not  t>e   sllovred. 
1+    ie   true   thrit   the  r^lf^nt  hf'«   not  Toe  en  oin'r^ted    fince   such 
repRirp  vere  rrn.de  "but   they  wre  n:«de   nfter   the  pl^^nt,    as 
Vf.'^r-   cuptonv^ry,   had   bef.n  doped   for   the  vinter  'md   it   pt>- 
perr?   they  v-ould  bnve  heen  necesppry  hod    the  rlf>nt  h^•en 
continued,      "hey   reerr.    t^  :  ^v«»  '-e»em  r»<5c:    in      o'^d   faith  and 


the  receiver  wcs  pi^operly  fclven  credit   ir.r   thera. 

The   evidence  cloea  nnt   puprort   the   crntpntion   of 
appellant  thnt  Bartlett  at;reed   tr  perve  ar   r<^ceiver  lor 
a.  fee   of  4'8?-2,    th^t  belnc    the   anount  dne  hici   frcra  the  corc- 
pajny   Tor  iiieurpnoc  -irc-nivant .      Ihe   e.f -5 ointment   of   the    rfc-ceiv- 
er  vaa»   nneillury  to    the   foreclorure   proceedinj,',   and  'W?»p   for 
the   hentlit   of  tiJe  r>,-rtleg  thereto,    and   pojpellly   other  lien 
creditors  pn<.i   not    lor  the  heneflt   of  th?-   orrlinary  creditors, 
rhoee   clfiiiif  ^rope  rrior   to   the  tiling   of   th«  bill    lor   lore- 
cloeurc,    {'invnr:   V.    vla^',    i47   3  11.375), 

I'he  decree    in   this   o-<0e    should  he   nn6    ie  Rliinaed. 

Affirmed. 
':>oX    to    be    rer-orted    in    full  , 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copp  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mv  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mn  hand  and  affixed  the  seal  of  said  Court 

at  Mt.  Vernon,  this .^ .)^^y^ da^  of^Z^y^C^:/. 

A.  D.  191  .£. 


Clerk  of  the  Appellate  Court  ' 


o 


Opinion  Qti  the  Jlppellate  Court 


I 

AT  AN  APPELLATE  COURT,  Begun  arid  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  uear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
^"'-ffofL  Harrg  Higbee,  Justice. 
Hon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  P0LEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  fifth  day  of  April,  A.  D.^918,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPIN^pN  in  the  words  and  figures 
following:  \ 


1  I.A.  31 


£RR0R:!TO 
APPEAL  FROM 


Circuit COURT 


Chicago  Sandoval  Coal  Company, 
Appellant 


.Marion COUNTY 


TRIAL  JUDGE 


HON JAMES...C.,-.MC...BEIIiE., 


Tcxn  Ho.   49.  Agenda  tio*&6, 

Oc toiler  Tenn,    1917. 

v..    A.   l^etcalf. 

Appellee 

) 
V.  )  Appeal  from  >arion. 

"I 

Chicago    "iajidov?il  Coal  Corni^^ny,    ) 
Appellant  ) 

Opinion  ty  Kigliee,    J, 

000- — 

Thie  ie  an  action  on  the  caee   brou^iht  by  appellee 
to  recover  damnfes  for  personal  in^juriee  alleged  to  have 
been   euetained   oy  iiiia  on  iiept«aber  20,    1916   v.hile  working 
ae  dock  boee  lor  appellant   at   its  mine   at   Sandoval ,111 inoie. 

The   declRrption  coneistcd   of   peven   counts,    each 
one  allcti/ig   in   substance   that   appellee  wne   employed  by 
appellant;    th^it    in   tlie  course   of  hie  employment    it  was  hi» 
duty   to    inspect  the   coal   ae   it  woe  duiftped   from  a  basket   on 
to  a  s^creen,    for  the  purpose  of  detecting?  whether  there 
vroj?  any  eulphur  or  other   im  urltiee  in  the   same;    tyipt   it 
wa?  the  duty  of    appellant  to  turnieh  appellee  with  e  rea- 
eonably   p?»fc  place  in  v?hich  to  work  and   that  apTjellant 
not  regarding    ite  duty  in  that  behalf,    carelessly  and  neg- 
ligently Inilc-d  to  provide  appellee  with  a  eafe  plnce  in 
iriaich  to  i/ork  in  that  it   failed  to  properly  protect  appellee 
atainst  flying  particles  of  coal,    and  ae  a  result   thereof  a 
particle   of  coal   struck  appellee  in  the  right  eye  destroy- 
ing his  eyesii^ht.     i::ach  count  alleged  appellant  had   tiled 
v?ith  the  induetrial  board   its  election  not  to  provide  and 
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iituet-I.JLti> 
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p«y  compensation  according   to  the  provlpione  of  the  work- 
sen*?  CorapcnBntion  Act.      The  plea  orf  genernl   ispue  v?aB   filed, 
and  upon  trial   before   the  court  f»nd   a  jury  r  verdict  wa« 
returned   for   appellee   in   the    pum  of  fc2000. 

Counsel   for  both  parties  in  their   eitatements  devote 
coneiderable   s»pace   to  ©t?5tine   in  detail   the   evidence   showing 
the   construction   nf  the   tipple,   basket  and   screen  where  ap- 
pellee worked,    and   the  manner  of  opernting  the  eaioe.      This 
evidence   ie  quite   voluiainoue,    but  under  the   view  of   tlie 
case   taken  by   this  court  it  would  be  ueeleps  lor  the  purpose 
of  this  opinion  to   repeat   euch  evidence   in  detail  here. 
There  ie  no  dispute  as  to  the  construction  of  the   tipple, 
basket   or    screen,    nor   is   it  disputed   that  ep-nel3ee  wee  in- 
jured and  as  a  consequence  lost   the  eifrht  of  r.ie  right  eye. 
Appellant  olfered  no  evidence   on   the   trinl   but  at   the  close 
of  appellee's  evidence   requested  the  court  to  direct  the 
Jury  to   find   appellant  not   guilty,     V/hereurson  appellee,   by 
lenve   of  oourt,    reopened    hie   cr^ee   find    offered   in   evidence 
a   certified   copy   of  appellants  notice,    filed  with   the   In- 
dustiiol   ..'OA.rd,    of  its   election   to  reject   the  provisions  of 
the  '  orknien'p  CompensRtion  Act,      While  this  certificate  did 
not  bear  the   seal   of   the   Induetrial    i;:o«t.rd,    the  court  admitted 
it   in   evidence,      l^o  proof  whatever  was  made  as  to  the  post- 
ing  or    service  of   the   notice   as   required  by   section  t?.©   of 
the  Act.      Appellant  then  renewed   its  motion  for  b  peremptory 
instruction,    which  w^s   ^,(  ain  denied.      Appellant   insists 
thRt   the  trial  court   erred   in  r.oldine   it  had  jurisdiction  of 
the   cause   and   that  its  veremptory   instruction   should  havs 
"been  given.      As  this  judtJ.»ent  must  "be  reversed   for  other 
reasons  and  any  informality   of   in^iuf liciency   nf  proof   in 
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TtQ^rd  to   the  question  vdiether  appellant  had   rejected  th« 
provisions  of  the  Workmen's  Ctsnpeneation  >iOt,   may  be  remedied 
on  another  trial,    v/e  need  not  discusf?   the  question  here. 

On  the  trial  appellee  w?»e  permitted   to  prove,    over 
the   objection  ol   appellant,    thnt   the  /ecreen   could  have 
been  made  laore   safe,    if   it  hnd  been  protected   by   a  iine 
wire,    a  screen  or  niece  of  eheet  iron.      The  question  for  tlrie 
jury  vvae  not  whether   the   screen  could  h'?ve  been  road*   safer, 
uut  whether  it  was   reasonably   srfe   in  the   condition   it   then 
TTRS.      in   the  cape   of  Kennedy  v.   Chic?(f  o  &  Carterville  Coal 
Co.,    180  1 11, Aprs. 42   in  an  opinion   touching  p    piTiilsr  ques- 
tion,   it  vne   p-.id    "?he  question  before   the   jury,    hot/ever, 
vae  not    ap  to  whether  othier  jnodes  v/ere   jj'^fe  or  safer,    but 
was   the  r-.ode  adopted  re-^-sonably   r-afe  and   our  Sirpreme  Court 
has  held    it   to  be   reverpible   error   to   ^horf  that  a   safer  Kiod* 
could  ii'ive   been  adopted",    citing   :^rocpman   v.    lir?.ke   Standard 
ifi.achine  ivorke,    232  111.412,    arid  Casey  v.      eedy      levator 
l»fg.Co.,142  lll.App,126.   Thepe  cases  are   in  point  here   and 
under  their  auti'iorities  it  was  reverpible   to  rfirrdt  this 
evidence. 

The  court  at   the   request   of  erpellee  gr- ve   the   fol- 
lowing instruction   to   the  jury,    "The  court   inptructe   the 
jury   thfiit   it   is   the   ('uty   cf   the  defendant   to   furnish  and 
provide   the  rjlsintiff  witVi   a   suitable   and    reseonably   eaf* 
place   in  which  to  perform   the   vorTc   nnd   l-^Vor  recuired   of 
him;    en'5   if  you   find   from  9  -preponder^jnce   of    the   evidence 
in   this   case   that   the  defendnnt   failed   and    OT:ltted   to   fur- 
nish the  plaintiff  with  a  reasonably  psfe   pl^ce   in  which   to 
work   in    the  manner  ch«rf^ed  in   the  declaration,    and  by  rea- 
son  ol  its   loilure   to   s>o  provide  a   reasonably   safe  place, 
if  the  evidence  eiiows  that   it  did   fail,    then  the  plaintiff 
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would  be  entitled   to   recover  any  cnmRfcee  tttf-t  he  might  have 
euptained,    if  any  hqve  heen   ptiowi  "by   the  evidence."     Ly 
tliie   instruction  the   Jui-y  are    told    in   substance   they   should 
find  for  tVie  appellee  if   they  believe  from  a  preponderance 
of   the   evidence   that  appellant  Yk^d   Iniled  to  furnieh  appel- 
lee a  re«Bonp.b3y   Pf^fe  plrce   in  which  to  -work,      "hey  nre  not 
told   thnt    snich  fp.  ilure   to  provide  a   reaeonaMy   enfe  r;l«ce 
to  work  must  hf^ve  contributed  in  some  manner  to  appellee's 
injury.      This  instruction  undertook   to   «!<tr:te  conditions 
\vhich  v.ould   entitle  appellee    to  recover  a  verdict   in  hie 
favor,    and  as   it  wholly   f?^i]  ed   to  require   cpburI   connection 
between  appellee's   injury   and    the  ne^  H&ence   charti«d  against 
appellant,    it   was   trroeneous.    (i;ur?t   v.  kadi  sen  Coal   Co., 
201  121.App,205)      ^he   instruction  wnp   further  defective   in 
that   it   informed   the  jury    ttiat  \mder   the    circunistance? 
named  appellee  v/ould  be   entitled  to  recover  any  dnme^es  that 
he  might  have   sustained,    if  p.ny  had  \yeen  eliovm  by    the  evi- 
dence,  Y,'itli0ut  confining  hip  dprnafveu   to  those   stated   in  the 
declaration,      'r-i?   left   the  jury  free   to  arsees  v/hatever 
damafces  they  mifcht    tiiink  un^iiRr   the   evidence,    appellee  had 
sustained,   umfuided    '»y  any  lef.nl   rule   of  daroai^e;?,    and  -without 
limiting   them  to    the  dwnn^jes  charged   in  thf:  declaration. 
iJuch   instructions  )if?ve    been  condemned    hy   our  courti?   of  apnesiU 
(i^ogiis   V.   Iowa  Central  Ky.Oo.,187  lll.Apr,.6Sl   and  authorities 
there  cited).      This   instruction   alpo   improperly   stated   the 
duty  imposed  by  law  upon  f?nT.ellant   in   informinfe;  the  jury, 
"It   it?  the  duty   oi    the   defendant  to   furnish  and  provide   the 
plaintiff  with  a  suitable  and  reasonably   pf  f e  ;lrce   in   which 
to  perform  the  labor  ann  vork  required   of  him",   v^ereas  under 
the  auti.oritiee   it  wf«   only   aprellant's  duty   to  uee   reapon- 
able  cnre   to  provide  him  with  a  reasonably   snfe  working  place 

-4- 


(Colline  T.   Vifc«tena  ^^lectric  Co.    178   ill.-^'pp.as)      An  exami- 
nnti'^n   of    the  record  eiiowa  that   thic  instruction  wa*  not 
cured  by  other  instructions  given. 

i'or    t}ie   reaf?oni?  a'oove  given  the-   judpment   in  this 
ea««  will  "be  reversed  nnd   the  caure   remanded. 

He  versed  and    remanded. 

Ka'i-ride,    J.,    took  no  part   on   the  hearing   of   this  case. 
Mpt   to  he  rtjported   in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  ma  hand/jind  affixed  the  seal  of  sa 

at  Mt.  Vern6h,  this .^ .L,..\£Zy^3±. dag  o, 

A.  D.  191  " 


o 


Opini 


/ 


A 


e  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
^ — "ffon.  Harry  Higbee.  Justice. 

Hon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  ^.  PASLEY,  Sheriff. 

J"- 
And  afterwards,   to-wit:     On   the   fifth   day   of  April,    M  D.   1918,   there   was   filed   in 

the  office  of  th^y  Clerk  of  said  Court,  at  Mt.   Vernon,  Illinois,  an  (f'INION  in  the  words  and  figures 

following: 


\ 


'\. 


Prank-  Wadley, \ 

Appellee 


No. 65 

October  Term,  1917. 


kj 


Schwartz.  E.ro.th.ers.Ep^^ 

Appellant 


211  I.A.  44 


APPEAL  FROM 


pi.*y. - COURT 


East .  St.Loui.s cSB^anf 


TRIAL  JUDGE 


HON .E...-L-..  -BRaWlT-IlTG.. 


fl 


T«x«  Bo,   05.  Agenda  iio^2i 

(■■ctober  Ttrra,    191?. 


jrrank  «adlty,  ) 

) 

App  el !«•  } 

V.  )   Appeal    frc-m  i  ity  .ourt 

^■cti-vitHTtz  }*voXhere  '.  xnrepi?  tori^pRny, )      of  it-aet  ;^t«   ]oui0. 

) 
App«lXant.  ) 


Opinion  toy  rlgb««,    J. 
—  oOo»— 

App«ll«c  Irank  Wadley  brought  lui  notion  lor  daa«ig«t 
a«!,aln8t  appellant  ochvartss  itrothere  r>xpre8^  Company, 
to  recovor  lor  injuries  tuwtained  by  hla  Horember  P?, 
1W16,   in  a  x'Ublic   etre«t  in  the  city  of  ..aet  -t.      oul^, 
Illinois,   vitlch  h9  claims  vera  oauMd  by    tha  ne^  lii^ence 
of  the  eeryant  of   appellant. 

TJiere  were  two  counts  in  the  declnration  ivt   the 
eecond  w  9  taken  froia  the   jury   hy  the  court  at   the  enn- 
oluplon  of  y)lflintiff*o  evidence.     The   firpt  count  upon 
which  the  c«ee  went  to  the  jury  alleged  thet  epT'ellant 
on  the  day  naaed  wa«i  peseeppcd   of  ftnd  operoting  «  cer- 
tain  exj>Te9B  and  delivery  bu?ia«s«»   in  and  about   the 
city   cf  caet  iit.   i  oul@  nnd  in  connection  therewith  cer- 
tain  ten'^e,  wai^on?  and  bu£:gie9  were  ueed  whic}i  were  under 
Uie  control  and  management   of  ite  eerv'ant^;    that  n  cer- 
tain eervant  of  apv^llant  named  Kenry  uoy  wae  in  cn.rfcc 
of  one   '<f   its  noreee  and  bui;<^ie8  en^at^ed  in  it«  bu«ineop: 
that  .oy  carelees'ly  and  ne^i^llgently  drove  and  man«t.ed 
said  horee  over  a  public   street  in  mid  city  eo  a?  to  oauipe 
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th»  0«a«  to  run  upon  And  ^^.alnet  appellee  viiiO  vmo  th«ii  uid 
t2:ier<;   in  the  exeroiw9  ot  due  cnre  for  hi»  ovm  SAlety  and 
that  by  reaxton  of    ruch  ne£llgeno«   on  the  part  of  eald   ser* 
vant.   uppellee  wn»  tl:i;«n  and   there  hurt,   orueyied,   Vruieed 
and  Injured.     ^Tie  Jury   returned  a  verdict  in  favor  of 
apV'Cll«e  in  the   sua  oi  $lCTi  for  t?hioh  anjount  Jud^jnent  war* 
iilvmt  against  ax^pellant  and  the  latter  hns  prorecuted  an 
appeal  to   t^iin  court. 

Appellant  olaiisp  that  tl^ie  verdiot  le  againat 
the  ireifeht  of  tJie  evidence  and  that  the  court  erred   in  not 
dir«otir^  a  verdict  in  its  f&vor  and  its  argument  in  thie 
court  i«  devoted   solely  to   tl-*«  disoueeion  of  the  quefftiont 
of  fact  involved  in  the  onee.     Broadway  in  the  City  of 
i2.aat  St*   i.ouif!  run?  eaet  and  weet  and  ^ain  etreet  rtorth 
and   eouth,   and  it  wae  at  tiie  interecdtion  of  tlieee  tv.o 
street*  where  the  traffic   is  hi?avy  that  the   injury  occurred. 
Appr      i^,         j«j   sixty  six  yesrp  of  a£,e,   wae  at  the  tiwe 
of  the  necident,    in  company  with  anotJ^ier  man  going  froa 
the  toutheaet  comer  of  the  intersection  of  esid  two 
street?,   dia«;onRny  ncroep  to   the  northwett  comer,      ^ioy, 
a  servant  of  aprsellant  was  ^viyring.  a  horee  and  tu^fy  "be- 
longing  to   the  latter,   enet  on  Broadway,    intending   to   turn 
iMMTth  on  ksdn  »treet.     It  wae  cenclueively  i^.own  that  Roy 
wat  driving   eaet  on  the  north  side  of  tne   street.   Appellee, 
who  wae  walking  on   Ute  ri^ht  side  of  his  coapnnion,   looked 
up  Broadway   eastward  for  approaching  vehicle e,    and  ae  he 
reaehed  a  point   some  lo  or  IP,  feet  froa  the  sidewalk,   ^ni 
just  at  he  tuzned  hie  head  to  the  west,   be  was  knocked  to 
%vt|ft  «>m'y<BHn^M«.  >iy   <9«kn ttH  Ant  *  B   vahiole,   botli  whesle   nBJ'-aeil 
over  him,    «md  he  received  the  injuriep  for  which te   brou&ht 
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fult.     iiits  eampanion,  vho  wa*  v««t  of  appellee,    from  vhieh 
direction  the  vehlola  vais  cowing;,    vair  tit*   »«in«  jutt  in  time 
to  08cap«  injurj',    but  vfs   e>o  nviAX  th«   VAhicle  that   tb« 
vh««l8  barely  si»?«d  him*     ile  called  to  appellee  "but  the 
warning  oaae  too  late   to  ff«ve   the   latter  from  injury,   knt 
only  wa»  appellaa^  horee  and   VAi^^^y  on  the  ifrron<j   <?lde  of 
the   street,    th»t  ie  the  nojrth  fide  goin^  vt.^X  i>ut  it  va* 
alffo  proven  by  appellee's  witneeee?  that   the  hor^e  vae 
being  driven  nt  a  lively  gait,   one  witneipe  tttating  ©t  the 
rate  of  eigiit  a^ilee  per  hour,   lAiile  no  evidence  wne  of- 
fared  by  «.pp«ll*'*^  «^»  *o  *i-^   rote   of  ippeed  f.\  ^i^ich  tiie 
horce  wns  eoing. 

There  wnj?  no  material   cmflict   in   the  evidence   'i» 
to   the  circuaetnocee   surrounding  appellee's   injury.      The 
queptlonr   of  ne£;li«^ence  on   the  rmrt  of  appellant's  servant 
and  tne  e^ceroiae  of  due  oare  on  the  r^^^t  of  appellee,   were 
queetions  of  fnct  ior  the  jury  Jimd   the  proofs  plainly 
sliOvred  a  rii^ht   of   recovery  in  apisellee.      'he  jvidtment  of 
the  court  below  vill   t>ierefor«   be  affirraed. 

Affirmed. 

>  '  i  -;  <;    or  ted    in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hmd  and  affixed  the  seal  of  saidEouT 

at  Mt.  Vernon,  this  ...^ /^S^:^^L dag  62^_^<^^^<^ 

A.  D.  191 A 


Y..::i 
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Opinion  of  the  Jlppellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  dag  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice, 
^^''non.  Harrg  Higbee,  Justice. 
Hon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMASjE.  PASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  fifth  dag  of  April,  /jjf  D.  1918,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following:       , 
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Agip:f^ll.ee. 
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Circuit COURT 


Saline  County  C pa 

Appellant 


.Saline COUNTY 


TRIAL  JUDGE 


HON ^"..J.'.J^y}.^ 


T«xn  Ko.   75.  Agenda  Ho. 44 

Octoljer  Term,   1917, 


Jaaite  Smith,  ) 

) 
Appelle*  ) 

) 
V,  )   Appeal   from  r>allne. 


Saline  County  Coal  Company, 

) 
Appell«mt  ) 


Opinion   by  }.i{s.befe,    J. 
- — oCo-— 

Xl-iie   ie  pn  notion   to   recover  damatce   for  personal 
injuries  sustained  \>y  appellee  on  Jxme  22,   191C,    «^ile  em> 
ployed  liy  appellant  in  one  of  its  mines.      Cn  the   trial  ^before 
the  court  and  a  jury,   a  judgment  for  §i40riO  wns   i-endered  in 
favor  of  appellee. 

The  declaration  coneieted   of  foi/r  counts'.     The  first 
count  allegeie  in  substance  tJ-mt  tracks  vere  laid   in  the  rooms 
of   the  i&ine  over  wiiich  loaded  and   empty  cars  were  hauled  lay 
electric  motors;    that   the  track   In  ro<wi  l«o.   3?  off  of  the 
second  epst  entry  off  of  tl-ie   second  north  entry  on  the   en»t 
side  of  the   mine,   was  in  a  dan^i^erous  condition  in  thnt   the 
rails  where  they  connected  vere   so  curved  and  hent  as  to 
Ve  likely  to  cause  cr5rB  passing  over  the  saaie   to  be  derailed; 
that  on  June  22,   1»16,    ^rhile  aoDellee  was  operating  an 
electric  motor  in     ushing  a  car  over  this   track  in  roots  Ko.3, 
the  car,    by  reason  of   such  dnnterous  condition  of  the   track, 
was   derailed  and  appellee's  leg  was  broken  and  he  was  other- 
ripe  injured;    that  nppellant  negligently  ff*.iled   to  maintain 
Its   s^id    track   in  a  reasonably  safe  condition,    and  because 
of  such  negligence  appellee  was  Injured  *   The  second,    third 
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and  fourth  counts  charged  appellant  with  a  violation  of 
its  duty  under  the  Lining  Act,    to  hnve  the   trpck  examined 
by   ite  mine  examiner  and  to  withhold  appellee's   entrance 
check  until   tlie  track    should  be  aads  eafe.     A  plea  ol   the 
general  leeue  was  filed* 

The  only  evidence   introduced  by  appellant  wae  the 
testimony  ul    ite  aeeistant   superintendent,  v;.'  o  stated  that   in 
a  conversation  iiomediately  alter  the  accident,    appellee, 
til*  him  that    "after  the  err  ju^rmed  it  caused   the   c--:r  to 
kick  up   on  the  end   of  the  motor  and   th.it  he  reached   for  the 
tlriree-way   switch  and  let  it  drop,    cauelng   the  ciotor  to  make 
a  eecond   lunge  and   injured  Uis  leg",   and  al?o    "t^iat   if  it 
had  not  been  imt  for  dropping  the   switch  he  would  not  have 
been  injured **• 

Coun&el  for  appellant  hae  argued  only  two  aeeign- 
flients   oi   error  naiaely,    tiiat    tiie   declaration    tailed  to  etate 
any  cause  of   action,    in  that   it  doee  not  allege  that  the 
injuries  of  appellee  wer^  caused   by  the  negligence  of  appel> 
lant,   and  that  it  was  error  to  give  appellee*?  seventh  ine- 
truction.      ^hile  the  declaration   i8  not  perhape  ae  definite 
and  precise  in  ite  allegntione  that  appellee  v/ns  injured  by 
appellant' 8  negligence  as  it  ni^tit  h^ve  been,    it  does  allege 
that  because  of  the  danteroue  condition  of  the   track  the  ear 
was    "derailed  and    the   rear  portion  of  tlie   car  ymp   thrown  up 
in  the   air  nnd  hj-   «    dii-ect   result   thereof   the  front  end   of 
the  motor  upon  isifiioh  the  plaintiff   vm.e  riding  and  which  he 
was  then  and  there  driving  and  propelling   tph  under  and 
againet  the    rear  end  of   said  car  in   puch  manner  as  to  catch 
the    ripht   }  ^  r>t  T^^«intiff  which  w»b  broken*'   etc.      It   is 
claimed  by  appellant   tiip-X.  this   language  amounte   only    to   a 
deecription  of  appellee's  leg  at   the    time    the  car  wae  derailed 
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and  not  that   the  injury  wa»  the   result  of  the  matters   etated. 
v.e  think  the   declaration  ie  not  properly   suhjeot  to   tiiis 
criticism  hut   thnt  the  words  used   constitute   a   sufficient  al- 
legation th=».t  appellee's   leg  was  broken  hy  "being  caught  "be- 
tween the  car  and  taotor,    rmd   not   tht  it   rrxB  at   that   time 
already  hroken. 

The   seventh  in£?truction  gi"''^©'^   i"  "behalf   of   appellee 
ip  in  the  following  lan?%uafee,    "Ycu  are   further  instructed 
thst  if  you  telifcve  frcm  a  preponderance  of   the  evidence  that 
the   working,  i)ln.ce   of   the  plaintiff  vrae   in   fact  dengeroue   in 
Banner  and  particiilar  chart.ed  in  the  declaration,    eight  hour* 
"before  the  time   the  nien  were  permitted  to  enter  the    aine  to 
work  therein,    tlrien  it  vfae  the   further  duty   of  the  defendant 
company  to  h^;ve  caused  itf  mine  exaininer  to  hr  ve  taken  up 
the  entr'^ince  check   of  the  plaintiff  and  to  have  given  the 
game  to   tSrie  mine  aana6>er,   and  to  have  caueed   the  mine  manager 
to  have  withheld  the  plaintiff's  entrance   ciiecks  from  him, 
and  to  hcive  nrevonted  the  plaintiff  from  entering  hie  work- 
ing pi  nee   on   said  day   to  -K-ork  therein  except  for  the  purpose 
of  making    the    sfme   prfe,    and   if   you  find  frfjm  the  'preponder- 
ance  of   the   evidence  that  the  defendant  hae  wilfully  failed 
to  T^erform  it?  duty   in  this    reg'^rd,    then  your  verdict  must 
he   for  the  plaintiff".      The   vice   of   this  instruction   is? 
that   it  directs  the  Jury   to   leturn  a  verdict  lor  appellee, 
if   the  r.reponderance   of  the   evidence   showed  appellant  had 
violated   ite   statutory   duty  but   failed   to    require   thnt  ap- 
pellee's injury   should  have  heen  the  result   of  aopellant'e 
said  neglect   of   it^'   statutory   duty. 

It   is  a  lundnmental  principle  of  the   law  relating 
to  ectione    for  personal  injuries  that   the   injuriee  complained 
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of  muet  be  the  natiiral  and  proxim^^te  cnn»eqticnce  of   the 
nee,li^enckt  ch-rged.      This  instruction   entirely  oraite  the 
eeeential  qualification  thn  t  tVie  evidence  munt   show  that 
such  failure   on  tlte  part   of  ai)pellant   to  perforrri  ite   8tatu« 
tory  duty,   contributed   to     ppcllee'e   injury   t'.-<   entitle  him 
to  recover  nnd  the  f.iving   of    it  -/r's  reversible  error, 
(Buret   V.   Hadieon  Coal  corporation,   SOI   lll.A  -),205; 
C.   &  K,W,Ky. Co. V.Carroll   12   id. 643,  ) 

The  judgment  •will  be   reversed  and  the  cause  re- 
manded * 

Kevereed  and   remanded. 
Hot   to  be   reported   in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  nw  hand  and  affixed  the  seal  of  said  Court. 

at  ML  Vermn,  this .^^ f?>..(^f](A. dag  of^,^^^.^^^c^M.... 

A.  D.  191 X.. 

^tr&r:5&!gi..I 

Appellate  Court. 
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Opinion  lyf^he  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  dag  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
L.-''^Hon.  Harrg  Higbee,  Justice. 

Hon.  James  C.  McBride,  Justice. 
^      CHARLES  C.  JOHNSON,  Clerk. 

22nd 


fFHOMAS  E.  PASLEY,  Sheriff. 

P.Pnr! 
And  afterwards,   to-wit:     On   the 

the  office  of  the  Clerk  of  said  Court,  at  Mt.   Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 

following:  % 


Federal  Life  Insurance  Company, 
Appellant 
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APPEAL  FROM 


CirGUit COURT 


.Mndplph COUNTY 


TRIAL  JUDGE 


HON LMIS.BEMREUTER 


Term  i<o.  77.  Agenda  i^o.65. 

October  ler.^i,  iyi7. 

Robert  1.  linley, 

Appellee 

"V.  )   A";-  ohI  from  Iv^^ndolph. 

) 
leder?!  J  if e  Ineurrnce  Company,) 

AppelJemt         ) 

Opinion   by  liipj^jee^    J. 

OC/O 

The   appellee,    PiObert  1.    *'inie;/,    recovered  a  Judg- 
ment  in   the   circuit   court   of  I\andol3:h  county   -itPinet  appellant, 
the  iederal  Lii'e   Insurance  Company   for  t;25(X.'   on  a  policy   of 
accident   insurfrjice,    is  ucd   by   tiiat   company    to  hiKi,    Septem- 
ber 1,    1916,    injuring  him   a^ainct   lossi   reeultizi*.;   from   "ex- 
ternal,   violent  nnd     .urely  accidental  meane". 

Zhe   defence   relied    upon  by   appellant   was   that   the 
injury  was   yeli    inilicted   ard   thst   certain  an'wer?  made  by 
appellee   to  lii-iteriel    questions   in   the   ajj-jli cation  for   the    in- 
pur;inCi  \7cre   nottr^ae. 

j.t  appuax's  that  appellee,    a  practicing  physician 
reoidin^   at  *i.va.ni?via  .>.&,    iliinoit:,   maue  application   lor   in- 
eurauce   to  fc-pptiliaiit '  s  Coinpai'y,    ''vut^uot  51,    I'jio;    that   a  policy 
v.'as  isfcucci    lo  hiHi  ^epttswber  1,    lyl6;    that   on  i^eptember   11, 
l&ie  v/Lile   alonfc   in  Lie   oliice   uuout   l'^:5o  i  .i..   he   euetained 
an  injury  by    being   siiot   xn  the  leit   ie^  just  above   the   ankle 
joint  ntccsextatiiig   the   aii.putr.tioii  ol  th?it  linib  about   twelve 
incher   belcr;   the  I'nee.      3t    ir    inrirtcd    by  ap-pel^ant   that   the 
ouraen  T^ae  upon  appellee    to  t;^tablifch    by  a.  preponderance   of 
the  evidence   tlie  iujury  v/^;.e   effected    polely,    directly   rvnd 
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independently   of   all   cVner  causes  throu^  external,    violent 
aud  j>ui'ei.y   ,-.cci(ienta.l  ineaac,    -urid  wis  not   pelf   inflicted. 
■»iiso    that  appeliu£   failiaoL   to  eeta Jli»h    3i\ch   icicte   by   a 
preponderance   of    tiie  evidence   and   tJiat   it  ^;as   irror  for 
the    trial    court  tio   refuse   appellant' y  pt  remptory   instruction 
directiiife;    the   jury    to  rstuiri   a  vexdict   in  ite   Invor-      There 
v/ere   no  eye  vutnesper   to    the   accicent    eavt   appellee   and  lie 
testixitd   .lositively   thc.t   the   accident    vas  purely  accidental 
and   the   injury  wav  not    neli    inflicted.      Troof   introduced  by 
aopellant   tended   to    eihow  appellee  ^s,a.&   in   etraifchtened   finan- 
cial  ci  rciimstancea   and   in  need   of  money  to    iett.le   n   eericuf? 
charge  made  atainet  him  hy  one  UD  Imsn  ':<herheii?i;    that  while 
appellee  had   no  hunting  lie  en  re  ^.e   ■coxrcwed    lh<.-    gim  a  few 
dayfe=    L-efore    the   pccideat   Ktating  At-   intended   to  ^2,0   squirrel 
huntlj',,  during   the  noon  hour. 

..hile   it    i&    true   tiie  burden   oJ    proof  Ys^ae  upon  ap- 
pelloe   to   sri-ow   tne    injury  v/an  accidental  and   not  self   in- 
ilicLed  yet  i.e  xivi   tht    ri^.ht    to   invoke    the  rirei^um  .tion   that 
men  do  not   ordinc^riiy   taice   tiieir   ovm   live?   or   .inflict   injury 
upon    Uie;jf,eivee.    **ihe  precun.ption   of    tne   lavt'  ir-   tliet  all  men 
are    sane  and  po^-p03f?ed   of  t;  e   love   ol    iile;    ."le   animated    by 
tue    m.- tineas   oi    self-pre£?ervation  and    the  natural  deeire 
CO  uvoid   oeiconai   iajui'iee  aiid  death.      Thi.?    ■rt^sumption,    in 
Lhe   au^isnce   01    ciontervailinji  proof,    inay    oe   irufficient,   T'rithin 
itaalf,    to    esta'Ou-isii  prima  facie    th-'t  death   occurred   other- 
Y/iee    than  "by   aelf  de^iruoxion   and   to  c^st  upon   the  defendant 
coiflpaiiy    "ihe   ouraan   of  producing   svidence   on   the  ;')oint". 
fidelity  and  Ca:.'uaity  '-o.    v.    u'eie^i,    lci2  ill.   4^6:    v.i'ilcinson 
v.   Aetnr.  ":.iia   ^n? .  i.o,,24.?.   id. 2Gb,   \ihile   this    ■'^esu'^ption   is 
not  canciufc<ive   ?i.nd   lav.y  he   ovi^rconie  "cy  prooi   yet  when   to    it 
is  aaced  a^.    elite ' .«   t- ^timony,    the   evidence  vm^-    sufficient   to 
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require   the   court   to   eubir.it   to   the   jury   the   queetion  whether 
the   injury  was    "effected   solely,    directly   and  indejjendently 
of  all    other  r?npe^   thou(;ii  external,    violent  and  pux  ely  ac- 
ci<?entpl  ntennp"   ox  re?   pelf   inllic   td;    pnd   under  the  proof   in 
the   record    tjr  j ««   cnr.rt   cnnnot    rry   tr.':  t   tite   Vrt.v.ict   of    the   jury 
in   this  rcrr.ect  waj*    -^o  r^aiifi^tly     ,;^&i''ii.t   tim  Vfei^ht   of   the 
tvidtnce   that   it    should  l.e    3?»t   aside.      ".'Uore    .^tre   certain 
queptione   in  the    ".^-jt".!! '■■"■tion  w.Uich   it  ie    inyi^jted  "by  appel- 
lant  were  material,    ^nd   the  ano^er:^-   to  viiicii  are  clinimtd   to 
h>;ve   been  Twrrfuitiep   or  .tnterisl  reprei.'sntr.tionfc.      'iTciese 
anewere  are    r'aid  fcy  r^r.rell-^nt   to  h-ve  'been  falpe   aiid   it  con- 
tends  th?t  tiy  rt:a!?on   of    r«v  cli   frl-ity    tlie  policy  v/as  null    and 
void.      They  viere   af?   follovr: 

"3  0.    "h?!t   are;  your  Hvexhce  zncnti  ly    e- rninge':  " 

••19.    Are  >:cur  hphit^   of   life   coriec;!   and  temperate?* 
Anp  .*'Yer.  " 

There  vrere    nlx+ern    in-'^  rue  tion;?  (^iven   in   t^;©   case, 
one    in  tehnlf   nf   '^r-ellee   ^nfl   fifteen   in  '^•ihalf    of  appellant. 
All   the    in^ii-rvctionp   jn   t^e   crtre    on    the   queotion   of   «iiat 
ansTi'ers    -re  war r-".'! tier;    of  rerrecen t^ti  nc   cf   ;  i.ch  niuterial 
f->.ctr   that    thf-ir  fnl-'ity  --.vill    r-^nder    the   policy    void,    in 
G9.3e?   of   this  natue,    were  ^  i  ven   in   teh-lf  cf  appellant,    so 
t^jat   it   c^;,nnot    oe  hf-r-=;rd    nn   this   Rpr'rgl    to   coji;r;l-in  that   the 
Jury  \^r.e  iraproperly    instructed    or   tJiat   question.      The   only 
evidence    introduced   by  appellant   in  ary  v.ay   ten'Jing  to   show 
that  ar.pcjljse   --^t   the   t.ine   of  rni.>yi-.^     -     -lic-tion  Tor   tlie   in- 
/=ur-Ance   did   not  Lave   p,  n-inthly    inc  tio   of   CSO"",    vfts   th'.  t   at 
the   tL'^ie    of   the  trial    lie  ■^tf   the   ovLT.'^r   of    no    rt.i    estate,    had 
not   to  exceed  5^tO    in  ca?h  pnd  his  p'    or-.-^i    -.  .         ^  ty  T/as  worth 
not   to  exceed   i'i;4<'0. 
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Considerable   tcstiimny  y?pp   offered  "by  both  parties 
upon   the   question   #ielher  nppellee'p  habit?  ol"    life  were    "cor- 
rect and  temperate".      I'his  evidence  wae   conflicting  but  as 
zae   jury  were  properly   inc.ructed   on  tJii:?  question  and  the 
l»ctp  upon    the   v/hole    tended   to   eustfiin   their   finding,    that 
iindinfe   siiouid   not   be   dj-aturbed.      it    I9  aleo   uij-ed  by   ap- 
peilRnt   Uriat   ti'^e  court   erred   in  not    permitting    it   to   intro- 
duce i/rool   tnai  appeiiee   on   two  dilierent   occasions  had  made 
improper  propoeale   to  vvonen  pntientit   of  nie.      One   of  these 
occayicne  was  a   few  sionths   end   the   other      everai    yeare  be- 
fore lie  u;ade  a.  i^lication   for  the   insurance.      :  ■£■   are   of   opin- 
ion the   proffered  proof  has  no*  material   bearing,  upon  the 
iseut. B   in    the   cape   and   thst   the   court  did   ')ot    err   in  re- 
ject iti^   it. 

The    iollowing  is?   the   only   instruction  given   the 

jury   in  behalf   of   appellee: 

"'^'he   court   instruct s  the   jury  that   if  you 
believe   fr^n   the  evirienoe  th«^t    the  yeder?!!    Tifr   Tn?ur'=i.noe 
Company   i: tuea   the  policy    pued    on   and   that    eaid  policy  was 
baaed  upon   the   *i^;v.lir;^tifin   fndor^ed    thereon   r?nd    that   the 
aiif».ere   to    the   que  ations   in  "aid  app.licntion  by  Doctor  i  in- 
ley  were   true  at  the   time    they  were  rT>de   ^nd   th.nt.  Doctor 
iinley  hee   lost  i^ie   left   foot  by  accident  ar   chirped   in  the 
declaration   then  your  verdict    phov-lri  be   for   the  nlaintiff " , 

Appellant  ur.v:et<  th'^t   tVij  ^   irrtrv>ctior    is^   erron- 
ficue    in   that   the   question   of   apreiiee's  habit?  v/p.s   confined 
to  what    Bv.ch  >ia."i;it5  v^ere    '?n  Aupu°t   ?3  ,    1936    thp   dny  he 
mcdc   application   lor    ineur^ince.      A  lj>ir   conridf^-ration   of   this 
instruction  Tiiil   not    pxistain   do    Btrict  an   interpretation 
cf   it.      The   ju.T-y   could  not   ii'->Ye  tmde^  satood   frof   this    in- 
fctruction   that   tney  vf>rr   %o  papp  u'^on  r".   rel]  op' <=  bnbit?   only 
on    txtr-t   day.      >'ur therraore-   in   lour   nf   ap-- fO  lant '  ■;'   instruc- 
tion?  the  Viabitp   of   ap'^f^'ller  ''♦ere   rffc-rfd    *ry  "^ "-    "at   the 
tlTne   tbe    application    for   the  policy  "•?»?  -ypde'.      '^bfpe  words 
in   effect   p.re   tre   t?'?.Trc   » ?   those   comp3ni»nr-d    of   in   appeJUee's 
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instructions,      ^-ven   if  appellee's   instruction  vbs  erroneous 
in  that  respect  appellant  could  :aot  rsiee   that  question  for 
the   reason  that   a  party  iia?  no   ri^rit   to   corplain   of   an  error 
in  an  instruction  when  a  like   error  api>e£<rs   in  an   inetruc- 
tion  ,%iven  at  i-is?    oy.ti    request ''.    (C.&  A.K. li.Cc . v.ii-arrington, 
19?   ill.^j;    Lrennon    v.   Carterviile  Coal  Co.,  241  id. 610.)      It 
is  also  urged   t'Jis   in-rt-aiction   is  erroneous  >jecau8e    it   ns- 
sumes   that  an  accident  happened.      1'his   objection   is   not 
well    taken  as   tie   instriictioii  expreeply   telli?   t>ie  jury   that 
to  entitle   appellee   to   ?;ecover   they  nust   beiieve    "from  the 
evidence"   certain   tiiina-?  araong   th.era  th?.t   apTellee    "lost  his 
left   foot   by   accident  as  charf,ed   in  the   declaration".      It 
is   .-ilfo   insisted   t-iat    tiie   court   erred   in  ?:u)diiyiniv   n')X)£l- 
lant's    instructions   one,    tnree,    four,    five   and   lourteen.    It 
is    cuificient  answer   to   xhis  ciaisi   to   sr.y   that  can  examina- 
tion  ct    the    record  fails   to  disciose    tiriat  any   of   the   in- 
structions presented  by   apoelirant  v:exe    uodiiied    by   the  Court. 

Appellant   al&o   urt>e3  ac-    iurtjier  reaeong   for    the 
reversal   of    the   judyaent   in  tiiis  case   that   it  v/ae   error  for 
the  court   to   ^.ive   certain   other   ins^^tructione   offered  by   it. 
i.ven   though   such   instructions  v/ere    erroBBous,    rpoellrnt 
cannot   take   -ndvantai.e   cf    euch   error,      A  party  cannot  complain 
of  an   instruction  th-'t   the   court  it;iveg  upon  his    ')v.'n   request 
(Judy  v.    Judy,    2C1   311.470;    C.t.  A. I:. h. Co. v. Kelly ,    15?  id. 267; 
C.P.&  St.L.Ry.Co.v.   Leah,    152   id.?.49}. 

The   f?cts   teni   to    support    the   verdict,    no  rever- 
sible   error  aT^penis   in   the   recorc^    snd.   t':e   judi-'jntnt  will 
therefore  be   affirmed. 

Axt  imied. 

Hot   to   tje   reported   in  fall. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi;  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed ^he  seal  of  sqid/:ourt 

at  Mt.  Ver^n,  this ^^^...^^fh^../. i..\\;^..daQ  df.j£f>f^^  ' 

A.D.191^  ^        ^         '  ^ 

\e  Appellate  Court.     ^ 


o 
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Opinion  of  the  Jlppellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 

in  the  month  of  March  in  the  year  iof  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 

1 
being  the  26th  dav  of  March  in  the  pear  of  our  Lord.  oT\f  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Jusiic^ 

Hon.  Harrv  Higbee.  Justice. 

Hon.  James  C.  McBride,  Justice 

^^.     CHARLES  C.  JOHNSON,  Clerk.  It^SiAS  E.  PASLEY,  Sheriff. 

uiCe  refiled 

,   A.   D.   1918,   there   was  ^M  in 


And  afterwards,   to-wit:     On   the  ^faL'-dai)   of 
the  office  of  the  Clerk  of  said  Court,  at  Mt.   Vernon,  Illinois,  gn  OPINION  in  the  words  and  figures 
following: 


Silas  Will iam6,Admr..» 

^Appellee 


No S 

Odober  Term,  1917. 


211I.A.  68 


APPEAL  FROM 


Circuit COURT 


Mt..Vexn.Q.n...Car.M.fg....C.o..,. 

Appellant 


Je.fferspn        COUNTY 


TRIAL  JUDGE 


HON .J....Cr..EAGI^TON 


yourth  DiBtrict, 

of   the   •ttate  ol   v.ilXi«   vllllasis,  ) 

deceased,  \ 

¥•«  ]  Appeai   from  th«   tir- 

)  cuit  Covrt  of  acffer-. 

ikl,   Vernon  Car  icanufaoturing  Cotscpany,  )  ron  County. 
Appcllont.                              ) 

Upon  »  trinl  had   in  the  Cirouit  Court   ?f  Jeff«r* 
•tMi  County  Judpaent  ^ne  rendered  in  favor  of  appellee  nnd 
again ^Vpncll ant  for  five  thcniff'nnd  dollnrp  nnd  cofftfl*,   wViich 
it  i«!   eoug^t  to  reverse  by  thie  apienl. 

The  aqppellnnt   ie  a  corrjor&tion  engaged   in  the 
1>ueine99  of  nanufaoturinf.  and  rcpniring   of  cnrn  rt   '■  t. Vernon, 
Illinoie,   and  the  appellee*  e   inteetate  »t   trie   time  of  the 
injury  and  de»th  wn«  enga^^ed  a%   the  vrork  ol  lining  oare  with 
paper. 

It  appearp  frdn  the  evidence  thnt   ti^e   injury  and 
death  of  ap-nellee'p   ;inteetate   occurred   on  Januaxy   *,    li/lS, 
Rnd  thfit  the  appellant  was  tiot  at  that  tiuse  opernting  undtr 
the  coBjpenention  act   of  1911,   ^iich  "wae   then  in  force. 

The  plnnt  of  the  appellant   i?  located  ynf^^r^^t  .Ver- 
non,  Illinois,   covers  &  lar^e  area  of  i^^rovind. 
construe  tins   c»r»  i»  divided  into  eev<?rpl    different  aprrt« 
meat?,    one    of   vrhich   ir.  whst   is  kno\En  lant   in 

trhidi  the   steel  car  framefi  ar«    built;    another  is  the  rnill 
building  and   »till   another   is  wh>>t   is  called  the    ?et-up 
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•hop,    in  >vhldat   the   Injury  in  queptlon  occurred,   and  jiec 
dlTttOtly  w«st  ot  th«  mill  building*      This  ct«t*un   »hop  i« 
RC'out  0ixty  feet  1^id8  >»nd   three  liundred  iifty  f«et  long  aiUI 
within  it!»   inclo««ure  are  three  milrop*^   tr'^ck^,    cp  .-^^only 
enlled  Kortli  trnck,  mld<Jl«   track  rnd   nouth  trncV,    nnA   they 
rre  »o  srr<^n<^e<S   that  th«  frmaep  of   c-'re   •>r«  T,uehed    In  fro;*, 
the  west  on   to  there  tTHclar  lor  completion  «.nd  each  trrck  ic 
of  pufficient  lenfeth  to  hold   r^bout  eight  care  vlth  rf/pces 
of  three  to   pix  fe«t  between  ench  ot   thea. 

Vihcm  the  care  were  oomir>leted  «ni«,inee  w«re  pu9hed 
in  Irosi  thci  vert  coupled  the   oare  together  and  r.ulled   ttem 
out  to  another  p«rt  of  the  ys^r^,    and  thip  was  calAftd    '-null- 
infc   the   track,"  and  at  such  tiffiee  it  appenrt-  that  wftrninf,« 
were  usually  giv«ni   oy   the  Bounding   of  the  vlietle  u^on  the 
engine,    ringing  of  the  hell    j?tnd  by  r-itn  running;  up   mni  dorm, 
the  aides  of  the  cerp  gitin^s  xtotice  th«t   they  vcre  v.   or.t  to 
"pull    the    track."        outh  of    thip    ■^fit-u-    f^liQ-p  wnr.'  what   1  ^' 
called   the   :  aper  house   and   to   tVi*  enjf*    nf  that   ii»   a  paizit 
phe<1,   nn6   ptill    eaet  of  th?<t  ore  other  »»hOT^p.      "^e  povth 
pide   of   the    •♦^t-up   ehop  huildin^;:  «"f;  practicsulXy  open,    I'^rf'© 
oren   s>pf<ce©  at   ehort  inte^rvale,      i^t   the  north  wnspt  corner 
of  the  ap^tellwnt**  nreraiica  the   switch  tracks  connect  -with 
the  1,  *,  };.   Hailro"d  Comnfiny  tracke.    .  iVhen  the  care  were 
utandinc  upon  the   tracks  in  the   set-up   «hop   for  oojopletion 
there  would  b«  epacee  of  frt:sM  tl^ree  to  eix  feet  between  the 
cere,    jfelt  for  the  iurpoM  of  pemitting  tlie  nnn  >a*}ile  cn- 
ga|:,ed  at  v/ork    to  nnee   in  between  the   cp.rp.      Thtre  vsf*;rc 
about  tw5  hundred  fifty  nen  engaged  in  ipork  in   e?3ch  o:t    ^ 
ftpartciente*     Cn  the  dwy  in  question  the   deceased,    v.iUi^ 
»illi«nie,  WRS   engaged   in   the   finishing  up   of  the   inside   nf 
tlie  c:^r»  nnd  ne  nnd    a1  o^rt     illi«>KiJ«  were  worKin*;  tog-ether   !?n 
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«  car  locr't«d  on   ti.e  middle  track  nnd  at  «V>nut  11:."       •  •    .ock 
in  the  rr.omlng  he  went   to  the  paper  houj^e   fl"-uth  of   txie   s/iop 
to  nroeure   some  rol  1  p  of    -aper  to  be  ueed  in   the  lining   of 
tr;e  oar.      lie   eecur&d   two  rolli*  of  paper  and   p;s  iie   v»ne  re- 
turn! nt;;,    earryinif  a  rohl  ol  ?>aper  under  e«ch  ptr:,   ae  he 
attesspted  to  pasff  between  the   third  «nd  fourtli  cnrtt  on   t>^e 
•outh  track  he  wp»  oau^rht  between   the  o-^ire  ^.nd  killed. 

It  i»  clnijEed   by  apxjellee   tiint   the   engine   v^p 
pufhed   in  on   t''ii»   s:yuth    trftck  %nA  hsoked  on   to   theee  core 
tRd^iile  the  deceased  wns  dorm  nt  the  paper  house  Rrid   th'»t  he 
knew  nothing  of   the  ftn^jine  teing  there. 

Appellant  ciaimg'  thnt   the   eni.ine   wat'   in  nlrtin 
view  of  the  deoeas'sd  at  the   ti/ae  he  pa?«<ed  in  between   the 
ti»o  carp,      ""'he  cnfftom   wr»  tn  wttnch  the   enf^Sne  to    the   fir^jit 
cr-ir  nnd   then   to  the  second  find   nfterwardp   to   the   third   nnd 
to   on  find   it  le  clRiiacd  hy  RppellHnt   tliRt   the  upi.""!  course 
wae  T/ur»u«d   at  thie   tiB^e   and   that   the  upual   warning   wps» 
ClYen  before  tlie  engine  ■n'S'  fittnched   to  any  of  the   c   re 
and  ae  it  ruehed  b?»ck  lr«st  oar  to  car,      Ae  to  rhnt  occurred 
at  that  time  «nd   the  wanner  of  puehin^,  the  cnfc;ine   nnd  cou  - 
lln|.,  lip   the  c^re   the   evidence   is   worr-ewiiat  c^nlilctlnu. 

'';%ie  o«.«e  was  heRrd   rt  a   former  tens   of    tr. ip  o->>.!rt 
and   me  cfupe  revt'reed  fljQd   r«?0.anaed   because   of  the  <vlvin£: 
of  Improper  inptructiona,      Anotiaer  trial  wse  had   in   the  (;ir- 
cviit  Court   <5Lnd  Judgment  wae  sfsln   rendered   for  the  '^l^^intiff, 
to   reverse  i^iich  thie  aprta""    ij?  proeecuted. 

It   jp  contended   hy  appellant   thr>t   the  deciRr.«tion 
was  not   'liffieifnt  vt-pon  which   to  render  «<  Jud^naent   for  the 
reaeon,    n»  it  allepep,    thnt   it   fmi^^   to   nrer  thrt   the   de- 
ceaecd  did  not  know  the  mre  v^'t  re  b^ing  coupled   together, 
and  doee  not    s-et   forth   the  duties   required   to   be   rerfonaed 
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by  the  d«C0a»«d,    .';jrid   thnt   it  falle  to   st'.te   t^ie  duty  of 
the  dcfenditnt*     v>e  do  not   &«>liev«    tiieue  point?  na**  w^ll    titkc^: 
th«  declaration,   as  w«  rend  it,    doe?  aver  thAt  it  vrn?  the 
duty  of  the  deic-ndrt/)t   to  uee  renpomsble  care  in  the  opern- 
tlon  of  ite  engine   in  and  nbout  the  hBulin*-    of  the  cnre 
along  the  track*   no  ag  to  avoid   injury  to  the  ermloyee  of 
said  defendant  who  Kifcht  be  crce5«int    said   tracke,    anri   then 
avere  that   the  defendant  negligently  and  earele?5?ly  oporntcd 
the  eeid  engine  by  netHgontly  rand  csrelec^ly  driving  or 
propelling  the   p?»me  over  «md  along  the   pwirt  mllrond  %tboTk  «*nd 
a^iainft  the  firpt  of  paid  Ci^re  then  and   there   ft'^nding   '"^n 
said   track,   vdth  £?uch  force  ae  to  violently  nueh  rnd  --ove 
•aid  c.'*re  nnd  cnu'S'e   the   f^me   to  drftrh   to.  eth^r  with  ^.vetKt 
force  and    violence  xvithout   iitet  ^  ivinfi   reff.s?anabl«  -wnrning 
ol  tiifeir  intention   »o   to  do.      .'he  iormer  part  of  the  decla- 
ration nleio   rote  j^orth  the  duti^e   iu  ^hlch  the  deceased  ii»ae 
engaitid,    and   then   averp   thfit  while    the      ecenped  yint  oros-- 
log  the   »aid   track   in  the  dif?chiirge  oif  his  ciuticn*  :i*»  a  IJnf^r 
he  TWBs  caught  find  crushed   tt.t^een  emid  ere.     '?.>   bfrlit-ve 
that   the  necefsftry  element e   to  onstitute   a  eood   c?tu?e   nf 
action  ¥ftre   r-et  forth  in  the  declaration  end  vi'culd   be  food 
ejrpeciaily  afttr  verdict.      Vogrin  ve.   'ihe  M^rican   :>teel  u 
■Irf  C->.,    P63   111  .,    474. 

It    if3    furtiier   ^npiPted  by  fln-elinnt   thnt   it   d'>es 
not  Bvverr  from  the  (evidence  in  this  cnve   thnt   the  delen- 
dant  w«e  guilty   of  the  negligence  chnrted,    nnd  vhile  it  ie 
not  dt^nit-d   tant  the   engine    mi^  pushed  hnck  fflgAinpt    the   c^tt 
and  cnuecd   the    several  c^re  u-^on   t3".st   track   to  be   counled 
up,   «nd  thftt  in  »o   coupling  thesa  the  deceaped  v-at   caui:ht 
between  trie   tiilrd   nxxd  fourth  care  end  cruehed;    but  inei  sts 
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tiiMt    the  cars  v;«rtt  moved   In   th«   u>rUnX  mAnn«-r   lor  tr>o>lnfi 
o«r«  tuoA   thc'.t   the  dec«a(>«d  wfi;:^^  duly  Vrtrned  ol   their  j^oveiuent. 
It  ia   true   u.at   tlic   e'vldenoe  tends   to  chov  thnt  two   or   three 
perRone   rnn  ul  on^  the    side   of   the   cf^re  *^kijlooing  to  all   to 
look  out   tJiat   they  were   Ptiout   to  couple  up    tlie   cr^rB  on   trcvt 
trnOc   find   "pull    the   trnck"  «c   they  te;«ed   it,    and   there   w^.n 
some  eTldenoe   tending   to    ntion   thnt   one   of   the  vitne«?er-    t^n-v 
the   deeeseed  nbout  to  j:>n9if  between  the   c-r*  and  w-uncd  hias 
not  to  coiae  and   thnt  he  hesitated   nnd   then  TiOved   r^n.      *t   i» 
aleo  claiM^ed   thnt  ttie  boll  upon   the  engine  vb.v  rin^:in£  &nd 
thftt   the  vhletle  blew   iseveml  bla^te  before  comT^iencing  to 
oouple  up   the  anrv*      Xfifurther  ftp;  ear e  ir*^  the   e-vldenee 
that  there  wat  a  great  denl    c^f  noise   in  «nd  nbout   !!:.«?     lace 
iftiere   ti.if   occurred.      ihat   there  were   nbovt  two  hundred 
fifty  ir.en  enfc'at,ed  nt  -work,    some  haianierlni^   iron,    other «>  nail- 
ing  and  mnny  of   ^en  engnted  in  difierent  pursuit e,    all   of 
which  were  xore   or  le»j^  noiwy,    wi.ich  cftu»e  e^r  patently  an 
linmenee  Amount   of  noiee  nt   thip  rloce.        he   deceeeed  wrs* 
engB^ed  «»  9  liner  oi   cbtds  )?trid  WiP  at  w:orl:  u-on  p.   C5.r  on 
tlie  middle   trnck  v^ien  it   became  necep»*ry   for  hits   to   )erye 
hie  nlncc   of  work  nnd  n,o  d.o«n  to  a  supply  shoj>,   about  fifty 
ynrde  distsnt,    for   !»orae  -pnjier  n.nd    ««o  fcr  «f  «preftr»  from  the 
evidence   the   blnsite   of    the  7/hiptle   fnd   thft  -r.en   running:    u-p 
end  down   the  track  raray  h  ve   occurred  while   tl;e  deceaeed   wue 
•t   tt\t    «\ipply   j«hop   nnd  before  hie   return   to   the   track  j^Jid 
that  he  knew  nothing  thereof;    ond  fts   to   the  wftmin*,  thct  it 
is  olAlisied  to   lasve   been  i,iven   to  him  perponaily  it  appeure 
that  he  w^e  about   to  pas's  between   the   third  and   fourtii   en.r» 
when  one    of  t>ie  witneeees  hallooed  m  him,    thnt  he  bv  piloted 
end   then  nnpsed   on  ajid   it  doee  not   nyipc^r,    nnd   r:o   one  con 
know,    v^ether  ne   understor^d    nnd   ??p;;recirted    the   vmrning    t.:;-t 
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fcirea.      2f   tlie   defendant  vnr  i,uniy  ri  ne^iii^'iice   in  fail- 
infj  to  t;,iv«  nroptr  warning  before  tlic  deoer>eed   ffif?rtcd  in 
"b«tween   the  c?^rw,    f-    the  jury  foi;rn1   it   did,    then  ty>c  def en- 
Aunt  cow  Id  not   excuce   itvf:li    oy    enying   it  gave  traming  nt 
tli»  mo»ent  the  deceased  w  «:  in  )ieril  without   pho^inj?   th'^)t 
he  understood   that  w?»rnint  and  thnt   it  n  «,ib  tviven  under  pvich 
cirounetanees  ne  he  could  h?»ve  eec»ip«'d   frrm  the  isa;  ending 
danger.      Av>pell&nt  recognised   thnt  before  sttesiptinc;  to 
couple  thGfe  care  together,    on  acccunt   of    Ui.e  number  of 
men   en^ated  at  vorlc  upon   th«a  thst   it  t.ae  nftcepp«ry   to  tive 
•  oaie  kinti   of  iiamlni>,  cut  no  p^rticulr^r   eyrtetti  of  warning 
had  been  fidopti&d,      Ae   the   evidence   nYiovr,    '?c'-ielimef>   they 
vould   lilov  one  or  two  l)laete  ox   tiic  veiiotle,    nt  oth.r   tir-iee 
four  or  five  "claeti*  nnd  et  other   ilsce  thfey  v/ouid   ring   the 
bell;    but   at   tiiie   titr.e    the   enf. inter  wris  un»-ble   to   tell   how 
many  hlas'ts  of  the  wVdetle  he  blew,    and   tl-ie  vituf'si-'Kr  (!ifft?r 
«0  to  the  nuMbt?r  mnA   eome  of  the  witneoecp  who  w^re     rc'ert 
«n<3   elope   to   the  ers?  henrd   th*-  ■J':l9i«ts»   of  the  whittle   find 
©there  did  not   but    with  fill   the  noiee  and  confuri^n   th«t 
•xieted  in  t>«i9   f?et-uo   ehop   it  ip.,    in  cvr  .Iwdgiseat,    a  ques- 
tion  of  fnct   for  the   Jury  to   deteraine  whether  or  not    «uf- 
licicnt  wijrning  wae  given  before  attempting   to  eourl«  up 
the  core,      it   is  quite  clear  tlii^t  if   appellant  had   cwused 
eorae  on<?    x.o  have   cctn  at    the.    end  ct    tlie   c?-r   before   Jt  vfU 
started   to   coujvle  vith  the    following    csr  «nd   wxtcr  that  ooun- 
ling  wae  siade  then  pRr»eed   <m  to  the  end   of   the  other  c^r  pn<f 
made  a  coupling",    tiiat   there  voiild  h   ve   tesn  no  dnn-.  cr   nf   t>ny 
one   being   injured  by  re«u'on  cf  paesin^  between  the  cxf^ 
while  enfia^ed  at  their  vork.      A  ditt»nce   '^f   from  three    to 
eix   leet  wa»  left  bttween   the?©  carp   for  the   purrtoec   of  psr- 
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salttln^   the  raen  to  pnet  bet-ween  the  opth  in  the  diechnrg* 
of  their  duties  in  thle  shop  Rnc  we  thirlc  thnt  tlie  clec«eeed 
WB»   at   the   time    in   t>ic  dipeh'^jrg*   oi   his?  duty  s?  linfcr.    Tl.e^c 
trer©  all    cjucetioni?  of   l>,ct   to  "be   cieteraincd   hy   the   jury  under 
the    conditionB   nc   they   there  e>.ieted   and  vn  are  not  pble    to 
eay   that   the   linding   of   the   Jury  we  manifeetly  s^ninet    the 
wei£3:it  of    tl;c  t^^videxice. 

It   let  next   inelRtcd   that   ty-it-  occcsced   ■■r>f   not  in 
the   exercipc   cf   due   care   for  hi?  ovtb   P'fety,    rnd   th»5.t  heint^ 
true  there  could  be  no  li.':.tility  upon  the  p^rt  of   tiie  defen- 
dant end  that  the  Coiapene«Ltion   Act   nf   191?   repeftled  the  Cor-)- 
peneation  Act  of  l**!!,    and  tii«t  l)y  puch  rferje-l   the  coasr-on 
law  defenpep   of  contributory  neglifcence,    Pf-pi^jcptlnn   of   rJok 
find  ne£ll{;ence  of  a  fcllOT  eorvant  v^erc   in   force   hj?   't  en- 
Bon  Iry?  nnd  th^at  this  principle  rmt  ignored   throvrghout   the 
trial  and   tJiP  t  the  caee  trs»  tried  unon   the   theory  that  s^rmel- 
lant  wai?  denied  tlte^e  defensee,    excett   pr,  f^r  ^e   the  n*.e;^i- 
j;:ence  of   the  deeease'3  cantriVuted  to  the   Injury,    po   fnr  a?»  it 
Oper-'s.ted   to  rnitigste   Xiie  daai?*4-ee.      ,  t.   do  not   »o  underetond 
the   effect  of  the  Co.nspenssr.tien  Act   oi  ivl3.        hilt   it  ie 
true   that   it   does  repeal   the    Act   cf   1215,    yet      ection  i52   of 
the    'Ct  of  l'i>13  provide!    that,    "^-o  ric-ht  of  action   for  dat:;- 
Uiifta   at   couiriOn  lav;  or  under  piny   other   »tatut>    t-xietiTig   r*t   the 
tirne   of   t^Tie    takint    eilfect   of   thie  Act   ©nail   be  affected   ty 
thic  ,\ct".   And  in  addition  to  thi^,    thie  rigiit   if  pr*?perved 
by  L;«ction  4  of  Chapter  1^1  v?ith  reference   to   tlie  constrxsc- 
tlon  of    etfitutee.      ''hia  alr^o   di5^j«>9e»   of   the  criticise  .r,Jide 
by  counsel    for  Rrp«  Uant  upon  the   rciusal   and   r  odifir.'*tion  of 
itp   inetruntione  1,   2  jind   2,    p<»  these   inptructionp  nf<  pre- 
sented  ignore   the  rifchts>   nf  appellee  under  the  cotrT'eneation 
law  of  l^Jil,    and  ve   think   ttie  court  did   right   in   tj;«.    reluFnl 
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of  inetructian  1,    fmd  uoalflc^  tion  ot  Inetruotionn  2  cind  3 
&t  wan  <3one.      Inetruction  4  given  <in   b«h«lf  of   the  pl&intiif 
is  Rleo  critic!  9ecl   lor  th«  reason  thf  t   it  doce  not   'irovlde 
that   tii«  ncfcligence   ol  the  del«ndf'/:t,    if  «njr  »»  proven,    »o 
f»r  a»  the   «j'\Bie  contributed  to   the  injury,    ?hould.   ^-e  con- 
sidered in  reducing  the  aanount  ol   d^tmat^«e•     It  ie   true   thf,.t 
thie  instruction  oislte   to    strte  that   the  contributory  neg- 
ligence  of   the   ceee^eed,    if  any,    rihouid  be  consirtered   in 
reducing    ti-»e  niaount   of   df«n!»tre8.      This   Inptruotion,    novvver, 
did  not   direct  n   verdict,    rm6    inptnaetiin   1   friven   r>n      fhmlf 
of  the  plaintiff  did  jjrovide,    "Init   in  the  event    the  jury  find 
from   the   evidence  that  hie  deatli  v/ne  proxiia»tely  caused   by 
hie  own  contributory  neg-llgence   then   they  Riuot  consider  »(uch 
contributory  nttgllgence   in  reducing   ?uch  wmount   of  6.tysr,n^-*9 
they  vfill   allow  in  event  tJiey  do  allow  dafiaa^ee.**     Thei?e   in- 
itructlon»  uiuet  be  coneiclercd  a«  a  eerlee,   and  when  »n   con- 
sidered  it  appears   to  ue   thut   the  jury  wn?   renwon  :ijj«p  ia- 
fonaed   titat  such  cnntributory  negligence  *ouJd  4,0   in  the 
Kltl^ation   of  nny  dRjaa^ee   they  ml^ht   allovr,    nnd   thie   co»- 
trlne  and   these   in»tructionB  are  fully   wuptained  by  th6   OP»e 
of  Crooke   ve.   Tasewell  coal   lo.,    7/^  111.,    M3. 

It   ie   fi.rther  objected   that    eoiae   of  plaintiff** 
inetructione  vfere  tiiven  in  the  lantiUn^e   cf  the   statute.     '  ' 
thi(?  H^sy  not   Rlwj»y9  V©   the   r>rop©r  thln^   to   do  yet   It  hns 
b«?en   recognised   I'renuently  fey  our  court?  at  not  bv^in4EE  rover- 
el  tie   error,    afid  we  ctm  not   eey  that  thfit   ie   true   In  thie 
CBV6»      othtir  criticimBe  ore  r.ade  upon  inetructione  which  *e 
do  not  deen  i^utliciently  iiapoctnnt  to  roquiyo  c -■nBiderntion. 

It   ie   aleo    insisted   thtat   iupreper   reir.nrke  were  r-Rde 
"by  counsel   Xor  plnintifi    in   thylr  argument   to    the  jury..    Thie 
crltlciari  cannot  he  coneidered  lor  the  reason  that   the   re- 
mnrkt  ae  made  vtrere  not  preserved  in   U\e  bill    of   excer^tlone. 
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It   is  tru«    they  wvre   inoludect   m  ttat  Rilidinvit  upon  a 
motion  lor  a  new  triol   but  thii?  ie  not  ^uificient  to  bring 
tkitm  tdthin  the  bill   of  e;iceptionsi.      il  counsel  deeire  to 

preserve  remarks  they  jnuet  b«?  taken  J  own  wid  certified  to 
by   the    Judt.e  ns  >i^vint;  "been  sa.^de  by  «oun»el   but   in   this   cn^m 
the  on2y   evidence  preserved   is  by  affidavit   of  the  nnrtiep 
tlr;at   such   et.-itciscnte  ysiXB  m&d«  but   thin   i*   r'~t   (indorsed  by 
the  court   in   the  bill   cl   exceptionc.      'T}iis  que^'tion  Hns  been 
fuilly   fettled   In  the  c  •  re   of  Crovm  Coal  &  Tow  Co,    -v".    '^qylcr, 
184  ill.,    25'.    : .    ;       .    „      .      .    Go»    fs.    Finnan,    b4   Apr. ,363. 
>ifttr  R.  ccriifui  coneiderRtion  of  trii*  CHTe  v«  are 
unable   to   cr.y   that  tbe   verdict  cf   ti*e  jviy  vj^»  Kanlitstly 
against   the  w<*ifciit  of  the   evidence   or  thftt  the  court  cora- 
mltted  any  rcvereible   error  in  tiiis;  nrtceedinfe  and    the  judg- 
ment  cf    the  lower  court   i»   affirmed. 

Not  to  be  reported  in  full. 
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Since  the  filing  of  the  opinion  in  this  9m—  a  petition 
for  a  rehearing  bae  Ijeen  prtsentod,    in  wiich  petition  our  attention 
is  called   to   the   c^-^e   of  The  i-eople    ve,   iing   276   111.   136,    in  con- 
nection v/it>i   tne  aeeignment   of  error  tnuehing  the  remarke  alleged  to 
have  been  ni«de  \>y  counsel    lor  appellee   in   their  clo»ine,  argument. 
i*e  have   exaiuined   thie  ca^e  and  find   that  it   it  not  applicable   to 
Uiie  case   for  the  r«aeon  that   in  t)iis  oaee  the   remarks  allei,ed  to 
have  been  made  by  arpellee'e  couneiel  are  not   only  not  certiiied  to 
T»y  the   trial  jud^.e,    but  are  not   even  ewom   to   so  th^t  it  can  clearly 
be   seen   th  t   it  does  not  cngje  within    the   reaiponing  of  The  People   vs. 
King,    supra. 

The  compleint  msde   in  the   petition  for  n   rehenring  np  to 
the  giving   of    instruction  ISo.   6   for  appellee  for  the  reapon  thnt   it 
omitted   the  word   "willful"   is  ur^ed   in   the  petition   for  rehearing 
for  the   flret   tinie,   and  wae  not  presented   in  the  brief  and  argument 
filed   in  thl?  cnuee.      It  has  been  held  both  by   the   Supreme  and 
Appellate  courts   oi    t^^is  stfte   that  a  new  point  cannot  be  made 
for  tlie   iiret   tine   on  a  petition  for  rehearing,    Gaines  vs.    »  illiaaio, 
146   111.    46c;    i/avi»    vs.   Gibson,    70  ill.App.27S:    iartJ'i'Bler   vp.   Ijruiding 
it;  Kerpten,    &8   lll.App.336. 

the   remaining  polnU  urged  in  the  petition  were  fully  con- 
sidered by  us   In    the  preparation  of   the    loregoing  opinion. 

xetition  for  rehearing  denied. 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal^f  Sj 
at  ML  Vernon,  this .^. 7^rj0tr,.,. ^-k.Si.^h.day  o, 


A.  D.  191. 


Cler/Totth^Appellate  Court 


o 

z 


Opinion  of  tM  Jlppellate  Uourt 


Htt 


AT  AN  APPELLATE  Cf^/PT,  Beguti  and  held  at  Mt.  Vernon,Winois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  yearSq^  our  Lord,  one  thousarid  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  liear'hf^r  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present:  ^^^., 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  Harry  Higbee,  Justice.  I        I 

\^-  Hon.  James  C.  McBride,  Justice.  \     / 

CHARLES  C.  JOHNSON,  Clerk.  \/  THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,   to-wit:     On   the  fifth   day   of  April,   A.   D.   1918,   there   was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.   Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
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Circuit COURT 


ChicagOj.Wilmingtp.n  &--l-r 
Coal  Company, 

Appellant 


Franklin COUNTY 


TRIAL  JUDGE 


HON JULIUS.  C.    KERN 


Texm  i<o.    13.  In  the  Apn^fUnto  Court,  A^jenda  i:o.2ii 

i-ourth  I  ifftrict. 
October  Terrr.,    .  .      .    lyiv. 


ijarnoy  Child  ere,  ) 

Appellee.  } 

) 
v«»  )   Appeal   irom  circuit  Court 

of  iTimklin  County. 


Chicci^o,    Viljain^ton  &  Franklin    ) 

Coal  CoapRny,   a.  torr.or?^tion.        ) 

Appellant.  ) 


kcijridg^  _  J, 


It  is  (Bought  by  tJii»  apneal   to  reverse  a  Judgment 
ef  ^47&.C0  recovered  ty  the  ^  >raeli«e  e-gain^t   tiie  f^pyellant 
in  the  iranklia  County  circuit  Court. 

It  appears  fr(m  t>io   record   m  tlile  case  tl^at  on 
and  prior  to  October  7,    191t-,    the  appellant  wai?  ent^a^ed  in 
the  bueineos*  of  operatint,  a   coal  jjiine  in  or  n«i«r  the  village 
of  Orient  in  iranklin  County.      Thr«t   the  mine  ccnsi«ted  of 
a  perpendicul&r  shaft  v/ith  the  upual  underground  roosKis?,    tjn 
trite  tand   i^oadways  and  employed  tiiorein  a  lar^e  nunibtr  of 
aen.     The  coal  >^f.<.n  hauled  froro   the  roome  to   the  uplifting 
cihalt  by  sKSPine   nf  a  -:iotor  nnd  the  appellee  wrp  eiaploy<?d  as 
a  trip  rider  in  s^^id  mine  and  m^on  the  motor  eo  ufcd.        n 
October  7,    oforesnld   thesre  wae   a   car  lomied  witij,  cua   in 
rooE.        .  oii   the   firrt   istub  entry  off  t}*e  -ain  ■':'!  rt  entry 

off    oi   the   pouth   (jntry   to  which   the  lotortan  and   appellee 
ae   trip  rider  attached   the  siotor  for  the  nurpoee   of  luauling 
eaid  loaded  oar  to  tlie  hoietinfe   shaft.      It  appears  that 
before   the  uotor  wae  driven   into  said   room  Tci,   l'\    thrt   *"? 
trip   rider  ran   fuliead  and   exaiained  the   rooKJ   to   see   if   there 
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w«r«  any  dan^ftr  Korks  or  Euwwt*.  of  dPjrn.',©rou»  c^nditioni?  «-•- 
i»tinfi   in   t^.e  rooac  and   found   none   '■<nd  then   the  rAOtor  vrb 
bRcked    in   to   the  rorm  to  Viltch   on   to   tMp  c?fr  nnd   ap   they 
wer«  fflTaout   to  mftke  the   connection  th*?  tri--   rider  vp.t*  com- 
pelled  to  run  -round   n  tim\>vr  tir.t  vnc   ?ot  l;y   the    side   of 
the  trviCk  and  used   for  tJ'ie   .urr-ofje   of   sup'^ortinf;   the   I'oof 
and,    ffp  he   testifies,    thrt   jupt  ap  be  jm^t   •--■round    Uie  timlier 
R  chunk  cl  coal   nbout   three    ieet   lonir  and   ?ix   inche?   tjiick 
lell  upon  hiBj,    struck  hia  ui.-on  the  ht«d,    left  shoulder  and 
eye  and   injured  hiiii.     he  wajr  tciken  to  the  iDottom  "by   the 
motorsaan  and  cared  for  by  a  physicinn  according;   to  y/hove 
stntemente  the   appellte   wne  r.ot   very  aiuch   injured. 

Counsel  for   appel I'-iSit   '.in   itB  arfeuaient   insiets   thot 
the   evidence  in  thie  cnee   i ;.  ruiiicient   to  warrant  a 

verdict  under  either  count  of  the  dec!  cirptlon.  it  le  rtiri- 
ulated  th-fit  the  nppelJant  we?  not  oner r' ting  ite  s-'>;^ft  un^^er 
the  coKjpeneation  set* 

The   first  flidditi-^nnl   coimt   of  the  declr. ration   i<« 
a  cosanion  Iris  count  ari'^   ch'Tf^en  thnt   on  Cctoher  7,    39TI',    "It 
wae   tiie  duty  of    the   defendant   to   furnieh  the  ra«intiff  a 
reafonahly  s^fe  plnce   in  rUtiich  to  perform  hie  T-ork  but   that 
defend(>nt  dieregnrded   ite  duty   in  that  reept^ct  and  carelee»ly 
and  m-fe,li£iently  alJoved  i^oom  lo  aforceaid  to  be  and  remain 
in  an  unsale  and  dGni_erou»  con^aition  lor  the  perfonasuice  oi 
the  v/ork  which  tiie  plaintiff  as  a.  trip  rider  wae  then  required 
to  do,    in  thi^t  the  defend wnt  'Allowed  nniX  vei'siitted  n   large 
anount  of  looee  coal   and   rock   to   be   nrvA.  rt'm?iin   in   the  roof 

of  room  10...... f  and  which  was  li«lile   to  fall  upon 

and  injure  the  employes  of  Ute  defendant  R:riong  micm  Vfae  the 
plRintilf,    '?/hils.'  -nsfiing   in  nnd     ut   rS  the   r-^O'-^,    -v.^.v,   ^■rr>r'   '■' 
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and  dtuoternu*  oondtlon  wa»  well   known  by   the  defendnjit   or 
by   the  ex«rcip'C  of  due  care  and  caution  on  it«  part  could 
hiiv«  been  ^scartaincd".      The   eecrnd  additional   count,   nfter 
otfttlng  the  eene-ral  condition??  s»   in   xl.a   lir!?t  count,    rolleg-tt 
that   rt  daatcxous'  condition  exietfed   in  the   rooi    cl.    -p.id  room 
%itiun  feitiiit  liouze  of  the   tiroe  before  plaintifl  entered  th« 
nine,   in  tni»,    tiwit  uaid  coal  and   elntc  7?ere    in  a  loof.©  con- 
dition  in    the   root"   of  eaid   room  fend  likely   to  fnll  upon  "^nc 
injure   the  plaintil'f  wi.ile  in  tiic  performance   of  >.ic  uutie* 
and   thtit   the  defendaxit  ^ftilfully  fsiled   to  linve  it&  nine  ax- 
amine r   inspect   eaid   rooa  nnd   observe  whettier   there  v.erc  any 
dan&erouK  conditions  in  eaid  room  nn6   v;illu3  iy  failed  ftm 
evidence  of  an  ex«tJln«»tion  of  pnid  rooK  to  inecribe  on  the 
w&Ile  thereof  the  taonth  and  dr^y  of   the  tuonth   i^f  'r-.io   virit, 
and   vilfi  liy  f«&il«d   zo  plfice  n  ecn0T.icuou!?  n«rlc      t   t>:€   'j->.oe 
v/^icro  x.i^  dt?.nt.erou»  aplnce  ercistiad,    nnd  failed    to  otncrve  that 
there  ifffte  a  danteroue  condition  in   pj>id   rooK,    and  v.'ilfully 
failed  to  taake  a  record  tiiereof  ujid  nnve  the  irine  «>xarainer 
take   in  to  hi»  j>opse!?sion   tht   «ntr''nce  check  of  the    -lain- 
tilf,    nnd    vilivlly   f  iled   by   it.e  mine   exautincr   to   evo^it   to 
the  rdxn&  tuanm^sx  any  report   Indicating  a  dai-^erf^up  cnndition 
in  said  room,    and  "wilfully  failed   by  ite  v»ine  msmnger   to 
with-hold  the  entrfmce   check  of  the  plaintiff  and  to  inetruci 
the  plr-Jlntiff  not   to  v<ork   in   cuch  ulace  untii    nuch  dangeroue 
condition  hsd    bei&k    removed,      c  provided  ty   '?tf^tute. 

it  v.ill  be  nbeerved   ih;>t   in  both  counts'  of  the 
delcarntion  it   ie  ch»rfeed  that  a  drjjf.erf^up  condition  exieted 
in  the  roof  of   rooia  l"-,    in  this,    thst  the  co»«l  v--^?  looce  *ind 
lift  tie  to  fall.   The  only  vjitncpe   introduced   on  beh?i^lf  of 
the   appellee    ior   tlie   ourpore   of  suctninine   thiip   decl^rn.ti'^n 
wae   tiie    testimony   of    the   appellee  >iir3»e3f,    .ho    spye   tivnt  he 


«ftO** 


^"Cifiv 


'jl'ib 


Bfiicls  an  exanination  oi'  rociz  xv-   trr-t  .T,.orrij,ni:    i;eiTr*;  r.Jising 
tiiie  triy.-  lor  tJnc  purpoue   of  nsjcertaining  ^whether  tiier« 
were  »xiy  anrks   U^ere;    f»oiu  he  wae  looking  ilor  narks  ".n<i  tuvn 
des-crilind  -  ow  the  ruBrke  would   oe  ta^  iiay  «na  other/ con* 

ditiorie,    and   then   »tate»   that   tXiere    '.-tre  no'i  dftn^ifcir  nnrke   in- 
t'id«  of   room  1'  .     ii.e   furtiifer  teutifiet  t}uU  m'ter  thst   tiie 
motorsifsn   caiae   on  t&ck  and  couilfd    on  to  r   ipT   1 --^Md   ol   eoR.1 
In  rooBJ  3  0  end   th';t,    "there  -w^'p  a  tialSKr  t<3\  U.Ip   eiiit;  of  the 


tr**ck  that  ip   to  holo   the   top  of   the   coal  ffirnre  f piling-  ssnd  1 
could  not  ost   on  the    rear  end  of  the   orsr  f<n<J.  ^'had   to  run 
around  these  timticre  auici  ti:ie  laotoriHAn  of   the;  c??Vs  ^''^  n'^'^out 
ten   feet  «ho?*d   -jf  kg.     1  va*  gninij   tf>  catch   the  i^e-r  tnd 

end   the    ,?lab   ?i"  coal   ieil    '^n  rse   Iroo:   the   roof   of   V{^n   roon, 

Afcout  twenty   feet  Irofa   Uie  «jntry.     It  we*  «bot:t  thrVte  feet 

'\ 
lont.   and   six  inch*; 8  ti.ick  and  1  do  not  resaeiT:"b«jr  ^iiow \\ride 

it  V7...8,      It  •tr^iok  ue   on  the  :>esd,    3«tt   eboulder  and  eyt"' 

Ihlle    tiiC  ap;-icllee   e&yj?   thst  r   eiub  of   cowl    fell   nnd   struck 

him  on   the   head  y&t  he   ooes-   uot   tes.'ti ly   thrtt   thi?   conl  v.'.Tg 

loo»e  or  hod  finy  appe.'iranc«  of  beiufe:  ioore   -rior  to  tl*© 

tice   of   tht.   fell.      Thfe   only   evid«no«   thot  v;e-  i^'.ve  l.een  nti® 

to  find  in   tixie  r«cord  of  a  iooee  condition  of  the  coal   in 

tht   roof  of  this--  room  nrior  to   the   "^^ccident  v-pi?   the  f»ct  of 

tj^e  accident   iteelf  %x\<k   thi??   %%"   not    «uffici»>nt   to  warrnnt  a 

finding   of  appelljmt's  net;! if  er.ee  under   the   lirrt  ndditional 

count  or  a  wilful   failure   to  obsperve  a  dan^eroue  enndition 

under  the   eecond  additionni  v-iount.      The  Rert   r.roof  of   the; 

accident   or   injury  does   not   ^rxift   tl.e    ^  urden    ?r     -ro-f    -n   the 

Master  and  rttquir«  him  to   ahow  th>it  tht   injury  did  not  resxilt 

frrrr:  hlr  nSi^lifcenCe,     "^'auwah  T-ailroac   Ci.   vi?.   "arrell    «-   7^ 

ApiJ.,bC-o;    .i^ack   vs.   ^oleee   et  al,    .22^7   ill.}.29. 


Under  the  dutl«»  «•  tet  out   in  the  ilret  ndditionml 
count  th«  mB«t«r  doeenot  "bee  m©  nn   inpurer  ths*t  the  plfct 
vii«re  h«   0«tv  hie  m<^n  at  v^tyry.   shall    be  obuolutely  pef«.      It 
it  oAid  by  Juatiee  TJibell    in  the   cn^e   of  ttoupherty  v?, 
i^prlng  Valley  Coal  Company,   decided   by   vhe   Anyu'llnte  Court 
of   the  iiecond  District  on  Pebruftry  1'  ,    ISIV,    ':l-,-  r,    '*/ji  em- 
ployer (?re?  not  beoorac  an   incurer  that   the  r-lnce  rfivure  he 
eettf  Lis  men   to  T.ork  elriall  be  absolutely  safe",      /rom  Heee 
ve»  hoeenthal,    160  ill. ,6:21  to  i>onk  Bros.  Coal  i>-  coin      <  . 
ve.    Thii,    226   ijil.,233  ttiere   -re  &nny   c^see  \vh«re    cur 
Guprtsie  Court  loll  owed  the   rule  laid  ao>m   in  Cooley  on  SLxx 
Torts  and  liharton  on  l.eglifcence  a»  held  that  the  duty  >'nich 
t^e  enployer  owee  to   tirie  employe  in  that  rc-?7ect   is  to  exer- 
cise  reaeonnble  care  to  see  th^t  the  pl;ce   furniehed  for  the 
&enrant   to  work  in   ic    reaeonabiy    i:n.fe.      The  appellee  doe?  not 
pretend  in  tlie  testimony  oflered   by  him  thnt  a  dongeroue  con- 
dition exieted  in  the  roof  of   this?  room  other  thrm  the  taere 
fact  of  the   nccident.      It  kkx  doe?  nppear  tfrn  the  testiraony 
of  the  wine  examiner  th'-t  he   fstaained  t-i»  roof  -"ith  hln  rod 
and  lantern   at  >»,iuout  three   o'clock  thnt  Fj;orning  and.   th«t  no 
looee  or  dangerous  condition  existed  t'>t  th"t  tirae.     The  mine 
ir.anrit-er  testifies   th^t  he  was   in  the   roois  about   fifteen  rnln- 
utee  niter   the  accident  --md   exauined   it   urA   cou3d    pee  no 
place   from  viiriich  the  coal  una   fallen  and   thnt  there  TKae   no 
coal   on  the   floor,      bartlett   tes-tifiee   thrt   in   the  alternoon 
he  exaiained   the   roof  of   tjrit>  room  and  found   it    sraooth  »^nd   that 
there  wae  no  plnce  in  the   rool  frora  -which  cl-'.te,   coal    or 
rock  had  lallcn,     I-eter  Like  and  iioTssfrd  Frice  both  teptified 
that  alter  the  accident  they  examined   the  rool  of  thtf  rcom 
and   tiio-t   there  wae   no  pl'''ce    in   the   roof  from  ^hioh  coal, 
•late   or  rock  had   falle   ,    fmd   they  all    •^t  ree   tli'^t    U.t   roof 
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of  tii©   rnoia  *«.»   kh.oo'ul  and  certr<iniy   ii  ^    vxr^'-.y,   m    onoi 
three  feet  ^ong  wnd   ?lx  inches  thick  Lsd  fRllen   out  of  the 
roof   of    ti  ic   room  they  wmild  h-ve  been     tie   to  h^^ve  dip- 
covered  it,    turd  we  mu8?t  conclude  not   on]y    th«t   the  j.-ltilntlff 
Ifill^d   to  0how  that  »  dangerous  pinoe  «xi«t«d  before  the 
accident  l>ut  It  hne  been  »bundnntly   shomi  Xiy  the  n^pellee 
tiiet  no   euch  condition  did   exist,      'i'he  a-upellent  cert»4nly 
could  not  be  ch'jrt,ed  i* j  th  «  wilful  failure  to  ';«cert?>ii: 
a  dan^erouo  condition  existed  unlet^s?  thisre  wae   eoa[nethltk4. 
eyieting,    eoEie  flatr  or  defect  of  ©owe  kind,    that  sftervf^rdip 
proved  to  iiave  been  dsufeteroue.      It   io   true   «?  conteniied   by 
«ip}/ellee  tiipt   if   !'tonnrp*«.l    conditionsi  er.ieted   that  alf,bt     r 
alght  not  be  drtnter'^ue,   «nd  they  vi-ere  or  could  hnve  been  <^l- 
eerved  by  the  ralne  excmlner  in^   nfterwayds  proved  to  be 
4»n£erousj  that   then  a  different  r>,le;  viould   nnoiy  i-ut.   t.iilu 

rule   invoked  by   appellee  would  not   in   our  judgment  make   the 
appellant  lin  -le  tdiere  there  wis?  no  appcornnce  of  p,  delect 
•howi  to  iiave   existed.      Justice  :?ibell    in  the   ca»e  of  Dough" 
•rt^-    V9.   Sprin^i  '< alley  Coal   Coispnny,    s-upra  wliere  a  v-ilful 
failure    to    'iscertain  Ux^t   c  danger  rwe   condition  e.  ieted 
«ae  charged  further   said    in   thnt  opinion,    "There   it>  s    eub- 
etantial  absence   of   any  eviience   that  a  dftneercM;e  condition 
e?:lsted   there,    exct-t   th«   fact,    11    it   be   n   fnct,    thr.  t  rock 
from   the   roof  did   Inil .        he   c -nditinn   of   the  roof   of  an 
entry  io  liable  to  constnnt  change  and  ti;e  condition  which 
resulted   in   the  fall    of  the  aiain  entry,    it   rock  from  ite 
roof  did   fRll   upon  »-^>r.ellee,   may  i-'^ve   been    produced  lone 
after  the  eararr.inn tl '^n  m^d*  durlni?   the  r-rececdinfr  nifrJjt,    yie 
therefore    conclude    tJrv.t    the    •vldenre    6nem    r.rtt    firotjort    the 
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vctrdlct  and   tjaat   the  oaae  muet   w^i    wii.fc^i  ;  <.  Jiii    .         »«::n  oon- 

cedin^^    Uitit  appellee  v^tiS   injurtsd   iti   th<r  sianner  ^.e  ol'^ime, 

w<e     re  of    the  opinion  thjtt   tht   evidtenc*  \s!holly  faile  to   «thot» 

tiiat  e  ttm'%erou»  condition  did   exist   in  the    roof   of   tiint  room 

at  the   time  of  and   '..rior  to  rae  alleged  injury,    nnrt   tv.f»t 
%i^*c  -vc-rrUet  and  judftMent   i»  ■.v^t   8|3i)orted  uy   the   ividisnct 

in   thig   x'ecord,    and   the  jud45ne«it   of   the  lo-^er  '.aurt   If  re- 
vereed   end   the   cause  rea-fmdcd, 

RTrVJ^'cSin)  AJH)  F.KJL^«1fDE15. 
liot   to   be  rynorted   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi;  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  m^  ha^ 
at  Mt.  Verndii,  this 
A.  D.  191  ^ 


o 


t)  ^  w 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  Harry  Higbee,  Justice, 
u^^on.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


211  I.A.  82 


THOMAS  E. 


\SLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  fifth  day  of  April,  A.  D.  W18,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINIO/^  in  the  words  and  figures 
following: 


\ 


\ 


\ 

\ 

Homer  E.   Bail ^ 

Pl^ntiff  in  Error 


\ 


No 14 

October  Term,  1917. 


..Ma.ry.JN.ie'bru..e6ge.,...Jxe.c.u.tr;:|ji:., e.t.^».» 

Defendant  in  Erfor 


ERROR  TO 


Circuit COURT 


Madison COUNTY 


TRIAL  JUDGE 


HON LOUIS.-B.Il^IIREUTER. 


Term  Kn.    3  4.  Xn  tne  ApLvi.  *  .  .^      vwit, 

fourth  District. 
Octo"ber  Terrr.t   A.   P.    3  917. 


A^«nu 


ilaintiff  in  error. 

ve. 

JfRiy  Kiebruefeiv*,  ©jcecutrix  of  th« 
Inst  will  and  x,en\.n£x*xnt  of  ^iertian 
Kiebrue64';e,   deceased, 

lefondivnt   in  c rr cu". 


Krror  to   the  Circuit 
Court  of  iAMciiaon 
County,   lllinoit. 


Upon  a   xx'ii'4.    vi    tid?  cjiee   in  thv   -•i.xcuj.T&  v-aurt 
judfcmefit  was  rendered   in  f.^ivor  of   txit?  dtsfendjmt   in  error, 
hereinafter  called  defondaiit,    at.5iinet  ti**  ^.inintiil  in  «rrnr, 
hereinafter  celled  plaintiff,    for  coutp  of   suit. 

ij'rior  to  Juao   ii>,   11/13,    the  deceai^ed,      ;,:•;.;-.       if- 
bmeiit^e  hj^.d   lor   several  yvars-  utien  yfflicLc^d  with  st  r.ervous 
trouble.      iiC  'nnd  been  tro'ttfd  by  the  local   pjiy^icinn*'   for 
aevernl  ye*;re   and  aif^o   o    specialist  frnn.        .      .ui*  i>.''^('   ■'■■- 
tended  nnd  pr€»cri1>ed   for  aim  but   tiiey  v:er'.:  un-..')l€   t^  curt 
him.      A  fev  dfiy?  prior  to  June  loth  a  jaan  by  the  nanje  of 
C.  iJellerttan,    v*iO  wrvg  a  professor   in  one   of   the    achoole   wt 
Troy,    ininr-.i?,    vii?ited    t:ie  defcndnnt  .t-.nd   told  uer  nnd   the 
faraily  of   a-onae    trouble  vith  ^sich  he  had  \>tee-n  j-.fflic te" 
and  thn  J  he  had  been  treated  by  Loctor  BailCj,    the  plaii-.tili, 
and  had  been  cured  and  rec  «mr;ended  tii.it  they   otcur. 
doctor's   f?erviceff   ior  tlic     eceaeed.      ;hi**  oonvcrea  i.u   oc- 
curred  in  the   l.^itter   nnrt   f^t   the  we«V   ^*^i^   ^4*1     imdm/    frtii«w« 
ing   the   con-vernation  Xr,   bailey   and  ;iig   eon,    "..alttr      .    ■■  ^ilej^, 
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.sax*    ,»Ui:^»in;(i! 


n-i^iio 


as  J?  o   6  i 
X£^uX  »i:i;r   x^  bUltn^xf  n9»cl   bj$jri   d^i      .die 


i   ifi'iin!.  t  ni  brrriio 


who  ira»  p.3»o  ft  physician,   came  out  to  the  i.cane   of  defe-nd'ijit 
»t  Troy,   llllnole,    ?ind  arrived  there  nt  alout  ten  o'clock 
in  the  inomirifc;*     he   s^id  he  came  toy  the  direction  of  Ktller- 
irmn  for  the  purpose  of   seeing  deceaeed  l;ut  the  defendant 
olaliee  th«,t   »he   told  hiia  they  hnd   nl ready   expended  p  great 
Riaount  of  money   in  troHtmcnt  and  it  hsd  done  no  ^^cod  and 
they  did  not  care   to  expend  any  jsnore  uoney  unJes?   they  were 
8ur«;   of  i\  cure,    ind  ei^imt;  th«^t   she  reiueed   to  allo^  him  to 
tr«:Rt   the  patient,      ish^   cpy©  that  he   told  hffr  he  had  he;.rd 
a  good  deal  aoout  tht  r^atient   frosi  irofep!?or  Kellerrian  and 
asked  if  s'he  would  permit  iiim  to   pec   the   ■■'itient;    she  told 
him  hfe  could  and  he  went  in  and  esrwuined   the  patient  and 
claiwe  he  gave  patient  a  treatment,      i.is  son,    '  r.   *'»lter 
Bailey,   wae  -with  him  at  the   time.      After  the  treatuunt  the 
two  doc  tor  p  nnd  tiie  defcndnnt  fl.nd  her  two  dauf^hterp  had  a 
convereation  wliile  unnn  the  poroh  at  which  time  defendnnt 
claltne'   that   aii©   told    the  doctor  she  did  nit  cnre   to   expend 
any  more  isoney  on  deceased  unle^j?   "lie  ?#as  ah^oluttly  J?ure 
he  could  cure  hia  nnd   th^t  Toctor  iJailey  aptured  then*  he  could 
cure  hlo  and    that  he  nov;.ld  do     o  in  three  sveclcy  "nd  jjop'-'ibly 
in   two  weeki  hut  that   they  would  hnve   to    send    .ira   to  a  hos- 
pital  in  i>t.  Louie,    and  they  al?o   cl&iffi  e.t  that  tiffi©  the  de- 
fendant aeked  tiie  doctor  what   nis  char^  e»  '?fOuld   ^  e  wa,6  he 
said  not  to  talk  about  cnoney  matters  until  after  he  had  ef- 
fected a  cure,    and   that   the  ohargee  then  v/o-uld   'cc    reaeonnble. 
Thie   is   denied  hy  Xioctor  Bailey  and  hie   r-on,    i^nd   it   i» 
claimed  by  thea  tlrxat  the  detendnnt  requested  him  to  come   over 
to  Troy  and   nee   tJienatient,  imke  Rrran£exafcnte   to   take  hija 

and     tre?<t    him    RnrJ     f-V>n  +     >!-»     "■«  e     +«     '•»«     ♦V«o     V«.c.*     U<a     «*n«>14     fny 

hici;    that  ne  gr»ve  no  rp^urance  ii^atever.      KellermRn  teptifiee 
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btmtaaaxa  taa  at  inyn   :ui  ua-;  Lxiicu   .. 
?itf  I'^^IA      .•ail  >> 


nv   evi:i>;fJ'a;a  \, 


th«t  he  w»«  amtiiorizecT  by    the  faaily   to   fend      ootor  i.-vuey 
over   to  tj««   t>ie   iec«aee<l.     'iii-is,    .ovipver,    is  denied  by  th« 
JTatuily.      On   the  next  dray   the   deceased  wai?  taJktai   to   tJn«  isafw. 
tist  .uc»pit»l   in      t        ::»uiv,   kispouri,    by    rhe   dircctl'm  of 
;ijoctor  .^aliey    jnu  ..<     t.vn   began   the    treatment   of  him  and 
continued   the   treatiucnts   lor   iivc   weeko.      It  a);;peF.rsi  froni  a 
preponderance  of  the   »sf-vidence   ti^at   tne   .leceaaed  grisidually 
tjrew  vjorse  under   tlifc   treatment  and   thot  he   ueoj^siae  very  ner» 
voue,  much  more   no   than  '.le  m-d  bfcen,   and  wfis  fit   tiinee  un- 
arle   to  recognijBc  nie   fritinde.     '^hii?  ip  denied   uy  the  doc- 
tor and  the  nurse.      kt  the  expiration  of    five  veeke  the 
defendnnt  wanted  to  tnke   the  deceased   to  j.i*  home  but  the 
uoctor  ftdviit'ed  her   ths-t  it   v/.uld   r,.ot    oe    :<ai(a    to  raeve  'oira  in 
hi©  present  C'-ndition.     ^he  tiicn  cauued  Lor  iocil  phypici^n 
to  go  oyer  and  exRiaine   the  deoetieed  sxid    put?    ii  lie  "Vf?*.?   in  & 
fit  condition  to  be  no*i;d  hoae,   which  wiis  aonti,    p.nd  the  doc- 
tor advieed  hie   removal,    which  wag  i.i«de   iitaaiediatcly .    After 
the  p'^ient  h^d  "aeen  r amoved  Jvoctor  i^ailey  -.ade  another  trir 
to  Tro/,    IlJin-rii.',    to   see   i-.ow  dece«eed   was  j^etting  along, 
it  further  ftppG   re   tnat  alter   the   deceased  Vfus  taken  to 
hie  noffie  he   beci^rns   sozae   bettei   and  wa»  «ii.'l€j   to  tiO  about  but 
died  on  or  aeout  the  iaonth  of   3epteiaber  li*l&.      it   further 
aipears   that  a   few  days  altrr  tnie   rt-voval   Uint   the  plsintiff 
ptnt  the  defendant  ft  bill   for  iW7C.OO  lor  treatjnent,   vhioii 
the  defend 'int  declined  to  pay.     '"here  w&e   sotue  effort  oade 
to  cimprosjtise  the  r.iS,  tter  bit  none  effected,    po    the  doctor 
then  brought   euit   for   the-   aniount   of  hia  bill. 

it  further  r:ppfs&tB  from  t/ie  t-vidence  that  the 
plaintiff  had   no  lieenBc    to  practice  rfedicine   in  the    .tnte 
of  Illinois. 

At  ie   cont«naec  bj>    counsel  a  or  plaintiff  that  undtr 
the   evidence  in   tnis  care  ne   ie"  entitled  to   rfccover  upon 
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the  atrlta  and  th-t  the  verdict  of  ti^e  jury  1p  mnnifertly 
ngftlnft  the  weight  of  th«  evldenoe,      Alt?©  that   tiie  croirt 
erred  in  the  giving   of  its  instractioiiB  and  in  it?  rullnee 
upon  the  adirtieelbility   nf    evit'ence- 

Ae  we  view  the  n.n»e,    the  cr\icinl   queptlon,   r\ni   the 
one  iii:jioh  will   finally  dotermine  tlie   ii»!»ufcs  involved^    is?   p? 
to  whether  or  not  the  defendatit  ImA  n   contr?!ict  with  the 
plaintiff   tiwt  he  v;   (=-   to  cure   the  decenced.      The  evidenee 
upon  thlf  quefiition  va9   \»ry  cf^nflicting,    sr,  isiuch  eo  th^it 
It  wae  neoeeeary,   for  n  proper  determini^tion  of   the   rifchte 
of  the  nartie?,   tJmt  the  Jury  fee  correctly  instructed.     If 
the  jury  hnti  been  correctly  instructed  vfe  would   not  te  di im- 
posed  to  dlsturTo  the  verdict  but  ae  we  view  it   ^ne  r>f  the 
Instructions  given  for  defendant  wae  errocneouc,    so  siuch  «»«, 
es  to  n«cee»ltate  «  reverepl    -^f  the  cnne. 

The  firet  instruction  ^iven  "by   the  cnv.rt   --n  he'c.r^lf 
of  the  defendant  wae  ae  foliO"&s,    "The  court  inetructp  the 
Jury   thnt  wliile  tii«  plaintiff  lm&   the   ri^rl^t   to  testify  in 
thie  eult  in  hie  ovm   l>«hfllf  the  Jury  hrve  the  right  In  de- 
teiwinlng  Jiow  much  credit   should   b»    given   to  Jiie   teetiaiooy 
to  taJc€   in  to  eoneidcration  tiie  fnct  that  he   is  the  r^lsln- 
tiff  '^nd    Interected  in   the  r»  suit  of  the   ei.it".      Owing  to 
the  fpct   thfit  the  ttetimony  wae   £?o  lilghly  corjtrRdictory  ?i^nd 
thnt  the  witnee^eee  lor  the  defend?5nt  ae  veil   s^e  the  pinin- 
tltf  were  int^re^ted   in  the    result   cf   the  cult,  we   think 
thnt   thie  inetruction  wae  crroneoue.      It  war  calculated   to 
tmpreee  the  Jury  with  the   thought  thnt  the  court  entertained 
eome  epeclsl   reason   for  dlgcrediting  the  tef^tlssony  of  the 
«2«}««4ff     -.v4^v  A* A  «»*   m^w^y  *.^   fVfm   «.e«4^inAny   ot  def»ndr>nt. 
The   Inetructlon  should  hive   ceen   of  a  char«'Cter   tnf»t  r.pie  it 
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nppXioftbXc  to  the  witnesses  of  nlsilntift   and  defendant.     An 
instruction  eijaiiai*  to  thie  one  vf«»  cotid^nmed  as  erroneou* 
in  tJae   cnse   of  Ctutgcter   v».   Hatch,    134   Ap,  ,?4    ,,      it   ir 
true   tf.B  t  jiii  instruction   piiailnr  to  tiiie  wr-e  rustftincd   in 

the  CFt'e   of   r .    cu      ......    vi?.   i;urri<Jgc,    211   m,,C,    Lut 

thr.t  "WRB  upon   th.e  fcrouiio    that    one   of   tiie  partaee  to  th« 
?uit  ^pv  R  corx;oration  said   the  court    cayr,    '.il,    in    the   in- 
ptruction  11CIV  under  consideration,    the  worrfp,    "the  pif?.intifl" 
had  "been   •trioken  out    wherever  they   occurred   ,'<nd   the  worde 
"ft  party"   pu^b^tituted,    the   instruction  v,'ould  h-^-ve  been  en- 
tirely unohjcction."-*Je,    and  yet   the   jury  v-^nd  h.'>v«  knovu 
thnt   it  C'3uld  p.pply   to  none  except  the   piaintiil,    for  t?ie 
rearon   that  he   ip   tlic   only  pnrty   to   tue    »uit  v/i.o   tsftilied. 
Under  puch  circu-ni»t'-*nct!«s   the   fact  t-)  "t  ii©  was?  identified  ly 
the   instruction  did.   not  Juctify   iterefusal".      The  defendant 
testified  in  tVda  Gas«  ar  ^-feli    ae  tiiss  lilaintii'i   nnii  the 
t?aEi«  rale   should  iiavti   lecri   n    .>iicd   to  x-er   teetimony   tint  w»» 
qi.!>ii<;d   to   the    '.Inintiii . 

it   is   Glsc   ineieted    uy  couneel   for  plaintiff  tfc?:t 
even   if   the   evidence  did    ei'ovv  an   -^j-reeBient  upon    the   r  'Tt 
of  t/Lc  plftintli'f  to  cure  the  deceeped  before  he  wns  entitled 
to  ptiy,    xhrt  he  was  notwitiistanding   entitled  to  v«!f   f'^r  t«e 
llr)?t   t;rip   tir  t  he  i-nde   to   eee   the   deeea««d  and  before   th« 
dccenstd  v^^u    sent   to    t)ic-  hoepitHl.      If   the   defendmit  did   not 
F.uthorize  the  rlnintiff  to  c">li    p.nd   see   the  aece«eed   or  if 
the  plointiff  mbb  not  permitted  under  t.'.e  lave  of  jllinois 
to  practice  raedioine  in   thi»     tate,    then  eiti.^r  of  these 
propositioni  ^ouid  defeat  a  recovery.     Tne  c^urt,    hovever, 
r..-.ff.   -J,    Instruction  for   the  defendant  that  r.nlfcj??'  the  plp.in- 
wj.-*   .-.,.1..   ■     iicense   ispved   under  the   >^tnLc      ^     --d   of  health 
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of  Illinois  autiicrisiiife,  hin  to   t-ructicfe  ::i€'iiciric-    in  t:ne 
^tcte  of  lllinoip,    that  he  could  r.ot   recover  lor  the   s«r- 
vleee  rendered.         '  contended  tr.y  t   thie  vr??.»  error  'bocwuee 

the  plnlntiff  wne  ;  ot    en^Rjed   in  v;eneral  pr»etice   in  3131- 
noi«   out  .cerely  e^cwnined   the  pntient   and   dia^^osed   iile  CQ»e 
for   the  -.:)urnope   of  determining  i«hr  t   effeet   if  nny  lilf   T»>r30Tr>»l 
to  tiie     oe-ital  J' or  finfil   trew-tn^ent  wouJd  hn\e   upon  hins,    nnd 
cite©   in   support  of   this  contention   the   cr  -e    of    :ei(?ler  vi?. 
ill.T.»S:  ;">.Bank,    "45  in.,:uj".      'se  do   not   rae^Td   this   e?>«7e 
a©  decieive  of  the  queetinn  h«*re   invol\ed,      '""he  decieian 
there  ftrosfe  under  a  contract  lay  whioh  ':ieig^ler  wlio  wkp  a 
practicing  phyeician  in  Illinois  iiod  coritrrtctcd   with  i  rs. 
i'cVicker   in  liiinoie   to  to   with  )ier  to  C.p3ilornip.  and  woit 
u  on  her  eind  cure   for  her  under  n   exccial   cnntract.      ■  ur 
statute  provide*  ti^at,    "/-o  ▼j^rs'on  8ha,ll   hereof  tsr   06^  in 
t>ie  practicing  of  liedicix-u;  or  any  of   the  "oranchca  thereof 
or  Bidv-iifery  in  ttvie  ^t^^te  without  fir?t  applying   for  and 
obt»ininfc  a  lioenne  from  the    5tnt#  Jioard   of   I.ealth  to  do   so", 
jiec.    2   of  Chaii.i:fi,   Lcvir'ed   rtfttutes.      And   Ifter   on,    ti-ie 
I fcf.i«l;?.ture   in  delininf,  whrt  urap  rie«nt  by  the  r^rnetice  of 
medicine   ?ayp,    ''Any  person  shall   >«-  rcfc-nrded  nc  pr^jcticing 
oedicine  i^ithin   the  EeHninfr   of   this    "ct  i^ho   eV.-'ll    treat   or 
proifcft-  to  trent,    ojer'jte   r>n  or  ^^^  re  scribe   for  nny  physical 
ailntnt  or  any  j-hyeical   injury  to   or  dcforcity   of  another". 
Sec.    7   oi    sstiiae  chapter.        he   cbject   of  this   etatute  vae  to 
prevent  persons,   who  were   not   quelified,    Irorr  rri^cticing 
ffiiedicina  upon  tne  citizenp  of  this  iitttte,    pnd  the  stntute 
ie  certainly  bro.;<i   enouf.h   to  cover  the   vaeit      sde  by  I^octor 

i^Ailoy     i'^T    ">'$">»    It-'    rsftiu   ^ii»«»Vo    tft    yf>etf\v»y    n    i  ee ,        The    fr^Ct 

that  he  %'ie  eeekint,  to  collect  a  It-c.  for  a  prolespional 
vieit  phowe  that  he  wae  e.ne,f-iX'd   in  tiie  rractice  in  lilinoie. 
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It  h»»i?  ^een  dtifrmin»6.  \>y  the  Supreme  Court  of  thl*>  «»tct« 
that  pertons  who  vr«ctio«  the  proteeeion  of  osjteonRthy,   « 
cure  by  niears   of  manipulation,    are   within  the    terms   of   thie 
Act  and   r^rjuire   n  license.      ;  eople   vr?.   Gordon,    164   aiLjl-e    . 
Ihe  plRintil'f  T:a»  csrtainly  pretending   to   i;«?      ble   to  cure 
the   affliction   oi    t/ie  ciece&eed    oy  hisr   method   of   trcpttnient 
and  when  he    il.  ced  liimself   in  that  pooition  it  t^ae  necespnry 
th-it  he    should  poeseee  a  lio«mpe   to  jaiactice  Biedicinf.-  under 
the   laws   of    the   ^tate   of   llllnoie.     Teopie  ve,   I>unn,    256 
ill.,2b\i. 

3t   if   also   ineisted  hy  covneel   lor  plaintiff  that 
the  c^urt   erred  in  refueinf;  to  permit  V-alttr  .-ailey  to  tee- 
tiiy   in   the   ceec.      The  Court   refused   tiiis   testimony  beeauee 
it   appeared    to   it   th«t   VJalter  hailey  wae   interested    in  the 
;njit,      3t  was  aduitted  upon   nn  exarr-ination  of   tids!  witnee? 
thst  the  stationery  end   letter-head?  nnd   the  lijl  rendered 
had  nt  tile  imud  thereof  the  nt^siee  of  doctor  ^  omcr     .►  Bailey, 
doctor   ..'alter  £.»   Bailey  fmd   Doctor   Arminta  T^ailey,    and   that 
the   bill  v.-fis  rendered,    "iar.   Kerjs%n  j.icbrutJt;*  e,    '"'roy.   111., 
to  I^octore  Bailey  &  bailey,   Dr.   Osteopathic  >;hyu'iciene"j 
.then  ioliowe  a   stateatex^t  oi   the  V.iJl,      ikxiC   the  evidence 
tlt'O  Jthonre  tJiat  X^octor   iifilter  hailey  feave  c  portion  of   the 
trcfttientt   to   the  deceneed,    ■•nd  whilt   it  ie   true  Doctor 
Vfilter  /iRiiey    testified   thrt  he  nod   no  interest  in  th«  re- 
eult  of   thie   ©ui  t  yet  the   evi  -enoe   and   cirou?fl»»tancee  'ivere 
i^uch  HF   to  warrnnt  the  court   In  ooncludin^  t}»Mt  }ie  did  hf^ve 
an  interest  in  it.     J^erely  ^^^ecHuee  lioctor  ii«iley  etnted 
tii'it  he  hud  no  intere?-?t   in   tr.e   repult  of   the   eviit  would  net 
require   the   court   to  'belit've  hiia  if  from  the  circuniFtnncee 
end   the  evidence  tefore  him  he  thought  he  vir^e  not   ftnting  the 
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laoic  correctly.      >>  ciurt  ie  not  bouiici   to  ncccxit  tin.    tirti* 
aiony  of  a  witn«p»  ae    true  n.er»iy  l»eoaupe   there   is  no  dix'ret 
tt*?timony  contradlctinti   it.      if  it   contains   3iich   inlurent 
improtetilitice  or  contradictlonti  an  aione,    or   in   connection 
witii   otiier  circuraetanccj?  in  evioence,    gntli'ly   thfr.;   of  itf> 
faltjity.     uocolcii    >».    .'tone,    Ibb  111. ,54    ,        c    ■  re   not 
abi*   to    Hi*y  Hict   the  court    c-rrcu!    in   refvpirjfc  to   -je^rtnit 
^--octor  }r».lley    to   tc-gtify  bat    It   f!oee  rpprrr  thnt   the  repttcr* 
concernlnff  which  hs   »mp   inquired  about,    except   the  trente^^i^nt 
at   the  hospltnl  and   the  condition  of    the   patifent  whil« 
tlitere,    ViCre  h-II   tt-atiiicd   to  by   waiter  Eailey  I'^ter  on  in 
tht(   ctjse   s»o  we   do   »';ot    think   t}u-'re   t/ms-   nay   error  carifuitt«d    in 
thie   ruling   of   the  court. 

other  errors  j.ave    t.»«en   atei^.ne-ci   out   v^e   do   not 
regard  them  r. »   oi    tuch  imx>ort.'^inc«.-  r.3   t:o  re  uire  further 
considfere^ion,   a»  %i2  l»eli<:  ve   tfi  t  th«  court  did   -'ot  la^iter- 
ial.iy  tri'  in  tl^e  trial  of  th.ip  coco,    oxce-^t  ap  nbovfe   pts.tsd. 

-«  are   (it   the  opinion  thnt   tj-\*  Jury  -."f-.r^   r.ot 
fairly   instructed  a?   to   the  credit   to  be  feiven   to   the  plain- 
tiii    by    tii^^   jury  and   thnt   tiie   ^xxry  cr^uld   infr-r  froH   the   in- 
atructi  n   th^t    Uie   court  itad    por.e    ??nccific    reason  ^^ny  pp.r- 
ticulur  Attention  ehould   v.(=-  tJven  to  hi?  Int^roft   in  the 
esse  o^rr   th^t   of   the   other  vitne«»!?eRi.      Tn  account   of  the 
i^iving  of  the   orroneou?   inrtruction  nl.cve  •'uotc-d  we   -are  of 
the   o;  inion   thnt    the   Judf^ip.ent   «r,<^>--<    '.r.    v.. v^r-f^^    ""'■    the 
cauee   remanded. 


iiOt    to  ht:    reported   in   lull. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi;  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  uw  hand  and  affixed  the  seal  of  sqidJJourt^ 

at  Mt.  Verrumrthis yr .  2^^  . j ..dai;  of 

A.  D.  191  J>..  /^         /^        f  /      /p 


ClefJCWfHe  Appellate  Courts 


o 


(^ 


a  (A-i^tA-'  <Kj    /j.X/yf~ 


/ 


Opinion  of  the  Appellate  Court 


\  — ^^-^ 

AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  year  of  our  Lord,  one  thousand  "ine  hundred  and  eighteen,  the  same 
being  live  26th  day  of  March  Bi  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

\ 


Present: 


Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  Harry  Higbee,  Justice. 


2111, A.  91 


^ — Hon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


^'^ 


,*»!«»^* 


THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  fifth  day  of  April,  A.  D.  1918,  there  was  filed  ir 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


Jphn.H.il.ler,:..Sr.,.^...A 


APPEAL  FROM 


No 19 

March 
ijectabB-  Term,  1917. 


Circwiit COURT 


Mt.,.01iy,g  4  Staunton  .Coal... Co..,.. 
J^pellant 


.Madison COUNTi' 


TRIAL  JUDGE 


HON J.V...F..V...G.I..ILHAU:.. 


Term  No.    Id.  In   the   Appellate  Court,  Agenda  rfo.2y, 

iourth  l»i strict, 

liarch  Term,    1^17. 


Joim  hiller,    ^r.,    Adf.lniutrRtor  of) 
iroderick  liiller,    deceniped, 
Apy*ellee. 

)   Appeal   from    the  Circuit 
vs.  )  Court   (it  i  adieon 

)   County,    Illinoip. 
L't.    'live  <».  ;jtaunton  Coal   Cocipniiy,  ] 
Appellant,  ) 


i  Ca.ride 


This  apr-eal   ie  pros* ecu t«d  by  aprellnnt   coal  Corapftny 
to    revfTpe   n  judfTsent   in   f^svor  cf  nr.nellee   reji'Jered  by  the 
Circuit  Court  ol  Madipon  County. 

The   deci&ration  conBiste   of   one  count  charging 
th;<t   appellee 'e  inteijtate  wBe  etaployed  r?  a   driver  in  Hr';el~ 
lant's  Mine,    hnulin^  coal    iron   the  place  v.here  rdned  tn  the 
bottosi  of   tlie   shJift,    i^nd   that  appellRnt,    "Villfuny,   iwintonly 
end  negligently  pemitted  a  dangeroue  defect  to   exist   in  the 
roof   of  the   roadway  over  which  intestate  w^e  required   to  paee 
«e  euch  driver  in  ;iRulint;  coni  to  the  bottom  of  the  uiiaft, 
in  thfjt  the   roof  and  the  oross-bor  which  gtupported  the  roof 
at   that  point,    "rherc   eaid  Srederick  Killer  wse   injured,   wne 
too  low  to  pftmit  the  driver  UT>on  ft  loaded  b'^r  to  papc  under 
It  vlth  rerasonsible    anfety,    Wiich  ff^ct  wp.p  k-^ovn  to   the   defen- 
dant,   or   should   h«ve  been  knovn  to   it  by  th«  erercire   of 
reneonnnle   care*.      Tnnt   inteutate  w-'^"  kilJed  by  cotnin(.]:   in 
contact  with  said  cro^s-bar  while  hr^uling   s   lopded  box  of 
coal  alorjt-    said   roadiFTay, 
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,tt-:rf«  •»!*  io  nto*#eo   'Jil^  o;f   X«oo  ;pilXu«>    ai   Y^vlit)  riof^   »o 
/ii    bv^TOv'T^tft   ctsldw  Tn<f  890TO  *CLt  bam  looT   •<i^ 

tvbfitf  •  Tnrr-j  t^vivb  trfi  ^ii!n»q  •#  woX  or>^ 

.XAWi)jHO'x   M««    sqoXb  Xaoo 


The  evidence  dleclopcB  th^t  the  roadway  in  question  runtf  in 
a    -outherly  direction   from    the  prrtint;  where  loaded  boxes 
were  left.      It  was    intertate'e  duty  to    take   eranty   ears   fron 
this  pwrtinfc    south  to   tht   pl.nce   v^here  coal  v/ap   telng  mined 
and   to  trinfe'   the  loaded   boxee  back  north  to   the  parting. 
•iliere  Vfure  no  eye  witneeeep   to   the   injury  vfhich  resulted   in 
hie  der.th.     The   e\idence   ehoif/B  that  aoellee'e  inteetatc 
wae  coming  north  with  tif.'o  loaded   to-es   oi   coal.      Another 
driver  viio  wae   eoriC  (iietance  north   of  hire  heard  him  call 
•'whoa"   to  hie  mule   end   camti   dovn   to  vrhere  he  wnt?   to   eec  whst 
waa   the-  lantter.     he   found   inteetatc  under   tlit    front   car 
dead  and   the  laule    etanding  unhitched   from  the   c.^r  e   few 
feet  further  north.      There   vi!>e  evidence   ttnding   to   sliow 
that   the   oody  had  been  dratjgcd  alone,   the   trrcic  lor   eome   feet 
but   the   evidence,    iiowever,   wne  contrndiotory  a:-   to   the   dis- 
tance.     About  twenty  or  twenty-five  feet   '^outh   of  where  the 
body  w.-?e   found    three   iron  b?»r9  had   been  placed   pg^ln^t   the 
root  ae   supports,    extending  acroe*?   the    IracJir  and   eur/';or- 
ted   by  poets   on   ench  eide    of   the   roadi^fay.      '-'hese   birs  hnd 
been  ■placed   there    s?or.i€   four  or   live  ye.-.rp   -rior  to   the 
Injury.      In   Uu  p  rondway  the  roof  had  a  i^enernl  clearance  of 
about   eix  Ittt   but  at   tliC   >lnce   v<here   the   b?ire  Y,'ere  placed 
it  WKe   eciievjhat  lowei,    there    ueinfe   a  clearance   of   aoout 
fivt   feet   HRd   eix  inche?    between  the   top    surface   of   the   track 
and   the  botton   eurf'ice   cf   the  oroee-bare. 

Appellee*!?   theory   of  tht   case   xb   that   the   deceased 
Biet  nis    death   by   etriking  hie  hefd   on  the   r    il   or  bar   2ux}'oort- 
int,  the  roof   or   thsit  he  wae  knocked   Ij-om  hie    -eat    by   ««o 
etrikintc  i.ie  head   and  wee   U^rcwn  under   the   c«r.     Tl;ip   theory 
is"   supported  by  circiunetnntinl   evidence   oi    firming,  f   few 
hairr   on  the    croj??-b.'^r  which   witnef^rep   tor  a^r-ellee   tertified 
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were  like  the  hair  of  deeeaeed,    and  from  finding;  r   br\ii«ed 
place   on  the   «ide   oi   the  head   nl  the  deceased «    and   rs>   the 

evidence   of   nvryellee   tended   to    n\iOv  thp.t   the  hody  iipd  been 
drpfcged  from  ne^rr  the   croppwtirg   to  r/here   it  yf^^t*  3ying 
y/hen   found . 

Councel   n^ree   th^it   the   rteclnr^tion   in  thio   oaee 
charges  fin   notion   for  negligence  rtt  coEiu-'.on  laT?. 

■'-'he  npnellant  liae  n.gpi^'ned  niany  error?   but  the 
only  ones  argufcd  are   thsit   tiiC  declnmtion   did  not    ?tate  a 
cauee  of  action  nor  did  the  evidence  r.rove  a  cnee  of  ncgli- 
t^enoe  againet  apnellant  and   that   the   court   erred   in   not  di- 
reotinfc   a   verdict   lor   the  defendrnt,    ?>nd   in   "ot   euetaining 
ite  r^otion  in  «rrert  of  Judf3aent.     '"his  preBentf  for  our 
dettin.i suction  the   single  question  a?   to  whether  or  not  the 
fact«  disci oeed   by   the   record   nve.    pufficient   to  w^rrsnt   the 
Jury   in    finding   thnt   tl.e  defenfl^mt  wap  guilty  of  nef.ll^-ence 
in   failing  to  furniph  tlrie  decea(?ed  with  a  rra^rinably   ?«--!ft 
place   in  vhich  to  perform  hie  work,      ^he   evi'^ence   ip  cer- 
tainly sufficient   to   (jui'tnin   the  jury  in   finding   that   the 
deceased   came   to   Lif?  death  \)y  tiip  head  hnvinp  cnme   in  con- 
tact Tifith  the   oros'n  b.-^r  in   the  roof  Y!r>!ilt?  he   w^r  eng^?»£,ed   in 
driving   a  raule    attached   to  a  ^it   cnr  lor»ded   ^3th  coal   v.'hlch 
wae  then  beint,   hauled   to  b  riartinfc   in  the  mine. 

the  appellant  r»p.r!   elected  not   to   operate   itt-  Kiine 
under   the   compensation  act  and   no  question   of   th"t   charac- 
ter,   or  contributory  netlife.tnce  or  assumption  of  risk  can 
arise. 

It   is?   the   contention  of  npnellant   th<5t   bp   these 
iron  bare  were  -laced    there    to  prev^^nt    tf.e  rool   iroa  lading 
£uid   that  as  it  v?hb   ai^own   to  have  been  done    in  a  worknon   like 
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aifinner,    timt  Pt  a  natter  of  1ri»  it  could  not    constitute  a 
dang«rou8  defect.     Luch  rtllance  i^^  pl^^ced   by  counsel    for 
appellpjnt  upon  tht   cr^pe   of  Jaoobe   "ve.   i  r.d.if.'on  Coal   Corporp- 
tion,    165  ill,    At>p,,444,      In   fact   this   ic   thfc   only  cnee   cited 
in  their  brief.      Ve   do  rot   reg-rd  thie  case   .".s   <?upceptible 
of  the  conptruetion    sought   to  "be  t  iven    to    it   by   counsel. 
The   declaration   in  th«t  c^ee   chorees   thftt   on  nccount   of  a 
b»d   roof   a  numtoi^r  of  crose-barp  had  been  placed   in  the   roof 
of   tl:e   entry   to   eiipport   it  m\d  thp.t   '■>.  number   ni    croe«?-bar» 
hr<6  becomf  broken  and    s?if>jed   ^nd  conetituted  .•;   dajn(;eroue 
condition  unf?er   the  rrir-inp:   ptntute   rnd    that  defendant  wll. 
fully   n<?rmitt«»d  plaintiff   to   enter   ti'.e  mine   before   puch 
danceroui"  condition  hjjd    been  recioved.      the  court   In   deter- 
mining!  thnt   CRse  held    thnt,    "No   puch  llrVility  .- s?   thnt  .».l- 
leged    in  the  Uecl"rr<tion  existed   by   statute   nnd    the  declnrn- 
tion  did  not  aver  a   eauwe   of  actio.i".      The   court   then,    nfter 
Levinfe    renched   tiiile  conclueion,    .?nd   after  havir^^    deterrriined 
that   the   caee  v-ould   hr^\e   to   be   revereied,    proceeded   to  dis- 
cus p   other   errnre   p..nCi    in.  the   dipcueeion  decileU   thf.t   the 
deceneed  did   not   ccfWie    to  i-ip   de'>th  by  coming    in   cont/act 
Dilth  the  crosf-b'irp.      it   is   true   at   the    cenclitcion   the  court 
eay»,    "It   ie  not  a  d.«ngerouB  condition  v;ithin   the  meaning 
of   tlrie   etatute   to  have  o  lor  entry   or   --n  entry    lovrer    ^t   one 
point    than   ar. other*,      v.e   rrj/.rrd    this   lant-viie   -e  bein^-;   ap- 
plicftble  to   entriep   in  general,    but  th?»t   the   Isnf^tiRge  used 
did   not   arr,ly   to   p»n   ^^brupt   droT>   in   the    rocf  vl  ere   the   re- 
mainder  of   it  wn?   smooth  Rnd   level,      ''ae   c-^se    r^f   Jones  4. 
Adams  CO.    v«.   i^-eor^e,    2?7   111.,    64,    wrs   *   c^r^xon  lav  action 
for   Injuries   received  by  re-'pon  ol   a    Sf-i'.fcing   rr.r>f  in  the 
entry,    nnd   the   action  vs'^e    sustained,      -o   th'it   if   it  be   con- 
ceded a«  aeterrained  by   the   Jacobe  case   that   an  notion  for  a 
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sn^^ed   roof  wae  not  within  the    t^-rnnff  of   the  raining,   In-w,    the 
Jonce  <k  Adauiae   case   in  cocaae»ntinf:  upon   the   i'?ictf»  y-ith   refer- 
ence  to  Rppellee'*  ne^li^;ence   efty?,    "It    ic   to   be  noted   th«t 
the   entry  v^p  dark,    and   th-it   the   mly  w-\y  Anything  eovld  "be 
pocn    in  it  vras  by  mesine   of  artificial    lif.ht?".       .die   this 
cause  wj»e  reversed   for  errors    in  the   aclui prion    "•    teptiniony 
the   %hol«    cwee  ^vhen   re-Ti    clearly    t^howr-    thot  the     aic-etions   of 
nef.Ilf:cnee  and  RBSximeti    rig>^  v?ere  nin   tere"   to   be  determined   by 
the  jury  under  all    of  the  f^'Ctt?   nn"   circumetjmeev  proven   in 
Uie  caee.      The   evidence    ;n   Mac    case  nov.'  liiider  ccnoiderption 
tend?   to   !*hov;   t}-iPt   the   entry  at   the  Tjljsct   of   the   injury  */•  s 
d&rk  p.ad  no  vray  cf  obpv.rvinfc    thes-^e   croee-b:  re  ey.cept    by  t>t«e 
a  lifoht  c-irried   In   the  cnn   of  decenped,    Tf?hicii  fc^'vt  but  little 
li^ht,    v.nd^   tiie  cngp-bf.re   could  riot   be   vcen  until    deceased  wae 
right  ot   tiiet:;    the  nefireet  lifrht  vfri»  in   the  n&rting  ninety  fett 
or  nore   awsy;    the   roof  v/^  s?  level  up    to   tliB  abrxipt   sict-off; 
no   lii.ht  by   vfiich   it  coulci   be    reen,    not}iin£5   to  ndvis<.-  a   trip 
rider   of   tJie  Rp^roach    to   this   obsti-uetion.      It   seerae   to  ue   that 
unlepp   the   trin   rider  noted   the   nlf^ce   of   this   obptruotion  and 
kept   it   in  roind   tV^at  be  v^-'f*   lln>;lc   to  be   struck  by  the  cropp- 
bars  e,t   fny  tiiRe.      The  wpT'©'' ^"-nt  kneyr  the  heijht    -^f   the   entry, 
the  dis?t?-nce  between   the   se'^t   on   tlie   cr  and   the   crope-bnrs, 
th«t   the  ontry   W'  ?  dark,    and   Vnew  cr   should  h-^ve  xnotm   that 
appellee  would   be   iiaVle   to  be   injured  viule  T;a!?»ing  under 
these  b'lre,   and  Irnovinf,   thip   ehould    Imve  t^rovided    f»on\e  mcBne 
by  vdiich  tlie  driver  could  see   nv  kncr  when  he  w^e  approaching 
the   croer-bnre.      The  appellnint   failed   to  provide   nnything  or 
any  mennp   ty   -a-hich  thepe  ctopp- bRrf?   co^ld   tc   located  in   the 
ttfikinfc   of  s    trip,      i.hile  it  <^oee  opr.^ettr  tl  tt   decerred  -pre 
found   several    feet   froir   the  cropf^-bpr,    it  ie   ehoT-n   thr.t  he  and 
other  rid^crs  vere   in   the  h'^bit   of  riding   eidewpyr  unon    their 
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eeate,    that   the   eent  wac   tliree   feet  from  tii©  bnr?   of  the 
rooi,    that  deceased  had  a  brul»e  upon   tiie   eidc  of  his  head, 
nnd  hair   of  color  of  hin  waB   found  ui>on  the   crope-br.r,    and 
thnt   there  was   evidence   tendin^i,   to   s-how  he  iifd  "b<T©n  struck 
very  near  the  croee-bttr.      V.hen  all   of   there   f^ctp  r-^nA   cir- 
cuKstoncee  nre  c-^nridered   It  crmrot,    in  our  jud<r:Taent,  be 
said  that  the  verdict  of   tiie  jury  nr.e  rcnnifeotly  aeainsjt   the 
weitiht   of   the  evidence. 

Vie  do  not  believe  that  under  the  exieting  condi- 
tions  thnt   it  oould    "be   pnid   r^  a  »Rtter   of  Unv  th?».t   the 
plpce  vMf?  reasons blA^«fe.      "^Vhether  appellant  v/ns  guilty 
of  n«f.lifeence  of  the  deceaeed  of  eontributory  neplifccnce 
were   que!»tione  of  fnct   for  the   jury".      .        A,    vp.  i-aton, 
194111.,   444.     It  WPP  for  th«?  jury  to  determine   if  the 
obotructlcn  vw'P  of   eufficient  height  to  pera.it   the   trip 
riders   to  paes  under  in   p^ifety,    or    that    eui telle  Kierme  h^id 
been  provided  to  determine  vdaen  these  crose-b^rs  vere  being 
approached,      in  commenting  upon  the  qucFtiv'^n  m-   to  whether 
a  railrosd  l>ridf;o  wr..f»  constructed  of   pufficient  Jieifht   for 
BRiety  to   the  brakemen,    the  :iupreme  Court   fsaid,    "Hjc  real 
question  for   the  jury  w   s,   vrhether  tiie  bridiiie,    as  construc- 
ted,  Tvas   sale,    and  not   dangeroue.      It  might  be   lower  than 
other  bridfe.ee  '>nd   fit    the    enr.e   time  be   eafe.    If   the  brid^.e, 
BP  conntructfd,   vra©   of  sufficient  height   so   th-t  brakemen  on 
tiie   top   of    the   cnr  ni^ht   err*??'   over   the  brirlge    in    safety, 
thsn   it  mde  no  difference  whether   it  w-sc  hitrher   or  1  ov^er 
than   other   bridges. '^     C....C.*  St.l.Ky.Co.    vp.   V;alter,    147 
111.,    64.      Ve    ;=.re   of  the   orinion  that   the   question  a««   to 
Vrhether   or  rot   the  -plsce  v?ne  rea«!onf?,hle   safe   for   the  de- 
caaeed    in  oerf or-'-inc  hie  work  was  a  question  ol   fact  for  the 
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Jury  and  not   ol  lotj  for   tiie  court,   and  w«  p.r«  \mabX«  to  •«/ 

th«a   the  verdict   of    the  jury   ie  raanilcptly  nf.ninvt   the  t»olfeht 
of    the   evidence.    fi.nd   the  judgment    of   the  circuit  Court   i» 
pf  firmed, 

Kot   to  "be   reported   in  fvll . 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi;  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  saidJJour^ 

at  ML  Vernon,  this .^ ./-./I.^Z^--^ daj)  (^......^  -..u.i.<./... 

A.  D.  191.^ 


^^^■■- 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  iiear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  dao  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  Harry  Higbee,  Justice. 
\f^^'Uon.  James  C.  Mc Bride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASL^,  Sheriff. 

And  afterwards,  to-wit:  On  the  fifth  day  of  April,  A.  D.  1918,jfihere  was  filed  in 
the  office  of  the  Clerk ^  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in/the  words  and  figures 
following: 
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CantineiitalJPortlan4  Cement  Co.,,. 


\ 
Aj)p4llant 


APPEAL  FROM 


No.33 

October  Term,  1917. 


I.A.  9 


r^. 


circuit COURT 


. John  W.  ..Koch  ..et.a^^ 

Appellees 


Madison COUNTY 


TRIAL  JUDGE 


HON ,....J.......¥......GrI.I(yiM. 


Tent  Ko.   33.  In  th«    App#ll«it«  Court,  Agenda  1*0, 97. 

Jourtl^i  Tiiititrlct. 

Octobtr  Terra,     '.    ';.    1917. 


Continental    i  ortlnnd   Ceu:ent  J 

C  omrony ,  S 

An''*?  J.laat.  } 

)   Appeal  from   the 
TB.  }   Circuit  Court   of 


)  icadiaon  County. 


John  •..-,  i^.och,  Uoort^e  ;  .  loiter, 
Henrietta  K.  /..  Koch,  i;-rie  C.  Jot»8tinf, ,  ) 
Alton  >r>.vanfc.!;  jcs-mk  and  •..itiy.ene  ~^ntiona.l) 
uank,  ) 

Ar*p£lloe  ) 


The  appellant  filed  a  bill  in  ch»nceTy  lo  set 
Bfide  an  alleged  trnnefcr  of  re<il  estate  and  430  ehnree  of 
the  ciapltal  ^tock  in  the  otonewsire  Pipe  Cocrnany  allee  ed  to 
have  been  RRdle  by  John  V-.  loch  to  his  wife  in  fraud  of  i^in 
creditors.  U->oii  a  hearing  of  the  oaee  it  w  s  decreed  that 
the  alleged  conveyance  of  re?».l  estate  and  tr??ntfer  of  per- 
eonal  property  tjere  mnde  in  <.ood  fr  ith,  nnd  the  court  denied 
relief  to  the   appellant  ae  to  theee  matters. 

It  apj>tmri»  Ircaa  the  record   in  thla  oaee  that  about 
the  ownth  of  kareh  1912  John  '»,  Koch  %a?  the  owner  of  43' 
etisres  ol  capital    stock  of  the    stoneware  Pipe  Company,    and 
at  about  thi^t    tirae  he  aade  a  gift  of  and   transferred   the 
said  shares  of    ^tock  to  hi  r  \yile,   ienrietta  Koch,    and  en- 
derived   snd   delivered   the  cisrtif iCftte   to  her.      The  evidence 
further  tend«?   to  show  that  at  that  tiae  .Tohn  v  ,   Koch  mtue 
eolvecit  and   thrst  the   eivoree  were  traneferred  and  giyen  to 
hir«  wife   in   lieu   of  rasking   a  will   vtfiich  he  had  promiped 
her  he   would   do. 
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It  further  a?  peart  from  th«  record  tiist  on  March 
10,   1914,   John  '^*   Koch  b«om&«   Indebted  to  an  reliant  to  the 


amount  of  v31t5.46  and  on  that  d- te   oi^^ned  n  note,   due  nine 
ty  deye  aftwr  d»te,   «»p  nirety  for  the  Buildere  riupTily  &  Coal 
Company  to  «ppt;lj«nt.      *i'h»t  on  May  -'b,   1914,   he  executed  at 
surety  aforcseaid  another  note   to   wppellRnt   for  ii4bf>0«or, 
due   eijrty  ds^ye  alter  dRte.      3t  further  appcsTp   that  these       \ 
note*  were   ol^jied  hy  >)Oth  v^eori^s    -.   !  oettr  and  John   :;,   Koch, 
and   itiMt   they   mms  both  stock  bolocri?   in   the  i^iiidere 
uupily  &.  Coal  Coa^any.     'ilmt  the  wnktre  of   frid   notees  f failed 
to  pay  tixv.   trntam  «4ien  they  heessie  due  nnd   the    ipjtellant  ob- 
tnined  Juogmetit  against   the  laaker?  for  vf7&  b.4S,   being  the 
amount   of   the  two  notes    -bove  referred  to,      ;  xecution  wfie 
ieexied  and   returned    "no  property  foun<i". 

It   further   «pT>«*'>'i*«'  frou*   the  evidence   thft  Jnhn   .  . 
Koch  wre  thf  owner  of  lot?  three  ond  four,    i lock  twenty-nine 
of  the  City  of  Alton,    -^f  the   vplue  nf   j?f>ven  to  cli;ht  thouji- 
s»na   dol lRr<?.      Th?«t   on   the  13th  dray  nf  July,    1914,   he   eold 
and  cnrnreyed   the  enid  real  eptote  to  i.i»  r»ifc  Henrietta  V. 
Koch  for  an  expreeeed  ccnplderfttinn  of  one  dojinr  but  in 
foct   for  the  coneider^ti  c»n  of  one  hundr«jd   piv^ree  of  the 
CGpitd.  otock  of  the  Continental  l=ortl«nd  'c-ent  Coapany, 
being   one  hundred  pharee  of  the   four  hundred  thirty  shares 
th"!  he  hnd  t^.iven  to  iwr  in  1^1?,   and  vnlued  ^t  eeven  thou»> 
and  doll  r>j.      Lat«»r  on   ue   borrowed   iive   thou&and  dollar* 
from  the   Alton  Banking  &  'irus»t  Comp'j^y   nnd    secured   the   tnee 
by   tiie   one   hundred   eharew  ol  capital  etock  of  the  ^Honeware 
ripe  Coap.:any  and   iive   thousand  6oV.]  >"  w<Mrth  of  stock  of 
the  CJilcrvigo  Swaber  &  t,oal  t^om-nany. 

It  further  fpnenre   from  the   evidence   thnt   in  1911 
Foch  and  .iort-r  "■' rfiovang  the   .Uton  -nvinge  Bank  fjy  hundred 
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dollRr?,    and  th»t  later  on,    some  tlm«  In  191.^   or  '14,    tViey 
borrowed   seirerAl  aiaounte  of  rnoney  from  thij>  bank,  midclnis:  a 
totfil    of  '^7,5f^^«00  for  *Mch  a  r!ot*f>  r.nt?  given,   and  to  »»- 
diet   in   a^.curing   *A\i9  note  iienri«;ttB.  J.och  lointd   John  ''-. 
Koch  sixty   phi.ree  of  the  cnpital   ptoc'W  of    t}<.e     tonev/nre 
Pipe  Cfmfnny   that   was   o^mfed   by   h<&r.      ".).%.•  p-virie'ic©   further 
pjiowe  that   the  money  •procured   by  these   several    lonno  w»» 
U!»ed  "by  Koch    'w<l  l^^atyi'   in   the   naynent   of    the    indebtednee* 
lor  u.'hich   they   w«;re   It'll;] e. 

It   turther  Hpp«nrp  Irois  the  evideince  that  henrletta 
Koch  r&e  the   owner  of  an  ins-uranc©  policy  Bnd  th.  t   pIjc  dlt- 
poecil   of    thi  i3  policy   lor  about  $25rc,cr)  amd    borrowed   three 
thouennd  dollw!?   tt-ym  h©r  jiiater  nna  vfith   thip   rairchaeed 
Iroa  the   /.Iton  iJ^wlcint  ik  '"'ru^t  Company   t>*«>  note   of  live  Km- 
dbr  thousand  doli.nrp,  ^vitli  thfj  /■!cll«t<^ral  ti^ecisrlty,  being 
th«   one  hundred   »h'j.r<?'^    ^f    r'tooTc  of   the   gtinewftre  Ilpe  CompAny, 
nndother  rtoclt,   ssnd   f*ne  clr»irnp  th-^t   t^-iP  wt^?  turned  over  to 
her  by   the  b-^nk  and  th-^t   «'i«»   !«   the   ovmer  of  t*. !««  nnt*.  with 
the  coll"tf,ril    security. 

The  him    in   this  c<"-pe  allf.es,    in    aibpt'^nce,    that 
John  i: ,  I'.och  wf^i?  in  fact   the  owner  of  the   re^l   e<^tate  above 
'ie«crib«d  smd  of  the    f?h''>re«r  of   cftpjtal   stock  referred   to, 
and    th'?t  ;;e   transferred   tlie   eaiae   to     i»  nite,    Henrietta  };;. 
Koch,    lor   the  purro^e   oi  defrnudin^  hie  cre.ditore,    and   eeskt 
th";   diecovety   of   th.'st   %n(\   otht^r  property  "SBhloh  the  bill  rX* 
leii^ee  ie  concef^lcd   by   them  ir'^m  the  creditor?  of  Kooh,    and 
a»ke  th'^t  «iijl   nudi   tr^iiul^r?  he   pet  a  tide  ^s   fraudulent  and  \ 
be   subjected  to  the  :?aycaent  of   3pp<'Il«tnt '  p  judgment.     The 
anew^sr  adnltr*  that  the   (Ptook  'jt'^b  tr'?.n9f erred  by  John  Kooh 
to  Bonrletta  i'.   Foch,    '»?  -h  £ift,    in  the  year  of  191*^,    and 
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before   any  inu«l>t«dnet»  lui.ci  b««n  lneurr«d;    also  odi&its  that 
he  void  and  oonvey«d  the    rtml  estat*  «bov«  described  to  her 
but  cI&ln>Q    that   she  paid  U^ierefor  n  valuible  consideration, 
and  denies  any   fraudulent  intent   in  the  aofUclng  of  the  eeveral 
traneftfre. 

hmiy  errorp  h  ve  been  nspi^  ned   by   counsel  but   the 
only  onef  argued   «jy  him  or*?.,    tiipt  the  ftift   r?l    the  Sour 
hundred   V^iixty  eiieres  of    r'tock  was*   fraudulent  «nd  void  and 
anrte  for   fixe  purpoieie  of  hindering  and  deleyinf;  creditor  a, 
snd   that  the  conveyanopw  of   the  re^l   eytote  wse  without 
eonol deration   ?ind   fraudulent  op  to  the  creditor?  of  John  'S, 
Koch, 

Opon  an  exandn.  tion  of   this  rvrord  ve  believe  that 
s  detertfiinatir'n  of  thip  C'^pe  depends?  upon   tli)v.   validity  of   tlxe 
tift  of  John   ' .  Kooh  to  hie  wife  henriettR  Koch  of  the  lour 
hundred   thirty   ehfre©  of   tne  oapit&l    r-tock  of  the  "toneware 
i'ipe  Company.      If  the  feift  waa  valid  then  Henrietta  Kooh 
had   the  rlfcht   to  do  f.p  phe  chope  -^sith  the   Bhareip  of  stock 
s'o  or.tainrd  by  xxar.      It  th«2  (4ft  wae  invi?lid    then  all   of  the 
rifc;hts  thi-it    phe  claims   to  h^ve  acquired  by   s<uch  gift  would 
not  avnil  her  nrythinj,  p©  »fc,»int?t  the  creditore  of  John  ^k, 
^och.      It  appears?  from  thie  evidence  that  John   <  .   Koch  tr^jne- 
f erred  wnd  rfcllvored  450  ph<»ree  of   «tock  pforcpaid   to  hen- 
rietta  Koch   in   the   e^rly  p^*rt   of   the  yesr  191?,    nnd  at   that 
time  he  vi»  not   Indebted  to    oxceed   five  hundred  dollnrs  and 
hnd   •>bun4snt  property  wlierewith  to  v;\y  yvch  indebtedneat ♦ 
Thie   ie   not  -iiij^'Uted.      The  oniy  v-itneesee  uvon   thi?:'   question 
^•ere  John      .  Koch  fjnd  Henrietta  Koch,     oth  of  whom  soy  thr»t 
this  whole   trans'cticn  '^vnp   in  g-ood  faith  and   for  the  r^urpo?-* 
of  prfcpt'rvint;   for  her   scmething   out  cf  their  rroeperlty.    It 
l0   rjaid  by  counsel  lor  appellant   that   beoau  e  he  used  Koch 
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aitd  hie  Trifo   as  Y,ltnep8«»  th*>t  iie  would   not  "be   bound   by 
their  concluelonB,    wr. ich   is  true,    but   «?uch  fr^cte  a»  they 
st^^ted  wnd   fire  not  diejputed  would  hmre   to  be-  t»ken  and  ao» 
eepted  by  the  court  ae  true,    sin«i  the  cjtitter  oj"   indebtedness 
pxooably   owing  by  hiia  at    the   ti»ie  the  trnnsler   wae  made 
v.mi3d   he:   f-'CtG  which,    it   not  dieputecl»    afovilA  Kn ve  to  be 
confide? fed   by   the  court  in  dctcnrilnin^;.  the   .'iUc.Btion«'=   in- 
volved  in   tUisr  suit.      If   it  be  true  thpt  John  V.  j.och  was 
not  indebted  sit  that   tii.;fc  or  hs^d  ausplft  property  to  pay  what 
littXe  indebtedneee  did  e:xiet«   then  he  hixd,   under  the  law, 
a  pcriect  right  to  rsoke   %  *!>il"t  of  anythinfc   owned  by  hioi  to 
his    v.ife   .»ind  unlccf-   this  gift   should    be  rrt^de    in  anticipation 
of  cor-iiaitting  a  irmid  upon  creciitore   it  ^ould  'le  binding.    It 
is   unreaponnblc   to   s'UDpo^e    that   tuey  I   -l    in    Uu>lr  ?Eind  at 
tliat  time   the  connaittinj/   of  a   lr«ud  ur)on    the  p-i.-^vellrant  a« 
Rppell«nt'e   debt  v.^-  only  r,  s;   security   and  n'-.t   cnntrscted   for 
more   than  tvo  ye'^re  nfter   the   trsnsfer  of   thlf   «tock.      It   if? 
VGxy  cl^nr   that   lit  the    tit\e   of  the   trpjTPfer  of   thie    {»tock 
tkat  MppelXr^jit   T/n."  rsot  n  creditor  of  Koch,     ^i  hupband  may 
cremte  fi   wepurate  erta".  e  for  iup  v'ife  ov^t  of  hi  n  o'wn  property 
if   th«ir«?   nrc   no  creditvirn   of    ttic  iiUf?b^;nd   n-t   the   time  rhofc 
rithts  would   te   <ut   in  jeopardy,    ruid   if  there  ere   such 
creditor©   if  h<!   retains  a   sufficient  ai-ount   to   liquidate   it» 
is  lawful,    "it  h.HP  never  bee^n   'nclA,    to   our  kr.owlcdge,    that  a 
Mibsequent  creditor  c?^n   inquire   into   the  f^imeps   of  the 
tranSF.cticm,   t;'«/un   if   t/ie  conveynnces   to   the  v.'i<e  be  regarded 
riE  vcluntpry  c  •nveynnct,?  without   sctu.-;l  consideration,    for 
t..e   sol*;  purj/O^e  of  creating.    ''.   pcparnte  eptRte   'n  the  wife.... 
iiie   1«»  not   only   sr)*nctionp   euc>.    ■?  couri?e,    but   in  a»ny   in- 
stance''  it    ie  nothing    --iOre   thon   cirap^f-  Justice   to   tl.e  v.'ife..,. 
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But   it  Is  the  doctrine   of   this  court  tiiat  only  credltorii 
having   clftino  idrien   the  Iraud  ie  cosin.ittcd  c^n  avoid  such 
conveyancee,   unl»'»£!i»  it   be   6>hown  the  deed  t?  ©  rj^^ide   in  antic i-|  ^"""^ 
]:ation  ol    incurrinui  debte   to  avoid   the  v.aytuent   of  which  the 
conveyance  vv?)B  jtftde    .        olihart  ve.      urrell   tanf,  i'O^.SJSd 
111,,  134.      /nd   this  doctrine   iiae   cecn  announced   uy  the 
Supreme  Court  in  the  cnees  of   Lridfcford   v&.  riddel),    55  111., 
ZCl;    Tuniifn  vi?.   Chamblin,    88   III  ,tblbi    ^.rawford    ve.   log  an, 
tf7  Ill.,29tb:      :<i!aep    V8.  Ior»eti,    147   ii"i.,i:>4    ,      It   can  not 
be   (¥aid   trra   the   record   in    thi  ?  c-.ee  thcvt  the  p  tock  tme 
tranaif erred   to  Jienrietta  Koch  in  anticip^^ticn   c.f  incurring 
the   indebtedneep  oi  sippcllant  fiy  tM»  in!i€"btedra*sp  wae  not 
incurred   tor    two  yf-ara  afterwards,   and   it  was  only  a  sKcurit] 
deot   ior   the  buiiiderc  k^uj;ply  vi  Joal  ^.oapuny.  "''e  nre  of  the 
opinion   ti..at  under   thu  facts   in    tni?  c    .^e   John    '  .    Koch  had  a 
pexleot  rifiiit  to  givw    tuis   t^tools  to  his  -wife  at   the  tiiae 
tiiTit  i-ifi   ciid.      If  it  ba   tru«if   tnai  .*e   tad    the  rifeht   to  tive 
this  etook   to  Lis  wife    then   -eM  vrae   ?,utii.ori.;'.ed    to  v^-'e    j?uch 
Btock  ior  the  puipof'e  of  purciif.einb    vfie  reJ  estate   in  quee- 
tion,    it   «*u.'   dfe^ircid    t'O  to  do.      It   .r<pp6are  fr-ira  the   evidence 
thiit   she  did   eell   and   trnnefer  to  John    ;.   Koch  ^ne  hundred 
pharsf*  uf   thiw   9tock   ior   the  re^tl   t.&t-y.te   in  quf-f?tion,   which 
<4ie  h'^d  the   rigjtit    to  dn.      It   iurther  appears    t).  ^t   with  her 
o-<»n  nif*r<n«   s-v   \urcmued  fron  the  bank  thp   note   f':^r  v>iich  the 
s'cjck  had  h<;'eu  as(»i^,n«.d  ae  coll=sterai    secvtrity    'md  Imlde 
this   iudebtedneae  and   stock  againot  Jicr  r:ui'h;^nd,    and  we  c-?.n 
eee  no    reav^on  vi^y  under   the  crnditionj'    ahf    thould   not  do 
this?,   and   taat    she  v;oi  id   "bf   entitled   to   the  pays^ient   of  thie 
note   lirst   out   of  t*iis'    etocA.and   tht   ri^Jftte  of   the  (spnelittnt 
arc  |)rot*?cted   in  the  decree   a^-  it   i;*  tcivwn   ',he   rit;ht   to 
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redeem   thl@   ptook. 

This  dispoBCP   of   tlic   cnly   qn«-?tions    argued   oy 
coURoel   for  appellant,   one!,    (>&■  vm   U»ink,    fully  dctornin©* 
the   rlfe,ht»  of   the  pia'ti«8  herein, 

The  decre«   of   tlt€   ■Ircuit  Court  i»  vliiitacd, 

Kct   to   t  v-ted   in   lull. 


-7- 


i\L     ittiili:.'... 


-v. 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  affixed  the  seal  of  sai^Court, 

at  Mt.  VernafiUhis .^ ./z^.!!^. dag  6fZj/..^.c<:l<^-... 

A.  D.  191 A  /^        /^      {     ,   ^ 

of  me  Appellate  Court  ^ 

r 


o 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLA  TE  COURT.  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  ^ear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  dai;  of  March  in  the  vear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


2llI.A.jai 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  Harry  Higbee.  Justice. 
U — -ffon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 

And  afterwards,  to-wit:  On  the  fifth  day  of  April,  A.  D.  1918,  t$ere  was  filed  in 
the  office  of  the  Cl\rk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  tfjf  words  and  figures 
following: 


COURT 


Jeffers'on COUNTY 


TRIAL  JUDGE 


HON ?P?ERT  E,  KICKMAN 


Term  lio.   <Z,  In  th«  A;>pellnte  Court,  i^en&%  uo^PJ- 

i'ourth  District. 
October  TKrxn  A.   :>..,   1917. 


Town  of  Gr?»nd  Trwirle,      ) 

ArpfilJee,    ) 

) 
VR.  )  Appenl  irore   the  Jtfferpon  County 

)  Court. 
C,  J?',    Schneider,  ) 

Appell  ant. ) 


Th«  *'.' ellee  recovered  a  Judgment   in  the  court 
bclov  lor  liv*^  dollare  mnd  coBt9  »•  a  penalty   for   the  oto- 
fftructing  of  an  alleged  highwniy   in  ©aid   county,      A  judtTacnt 
v^Rs  rendered  in   thi*   suit  04,ain??t   the  appellant  nt  a  former 
term  of  the  Jefiereon  County  Court   from  which  Jul^aaent   the 
appellant   uroeeouted  tm  appeal    to   the  inarch  ""err:  1916   of  thl» 
court.     IJjjon  «  hearln^^   of   r:r,id  eauee  it  w-e  determined  "by 
this  court  that  the   hightyry  chnrged   to  hsvc  been   obstructed 
wn©  an    "old   trail  thwt  r^^n  acroBs  vscRnt  nr^&  unoeourled 
grounds  wiioh  had  not  been  fenced.      Th-st   ©uch  trsil  had  been 
abandoned  by  the  public  nna   two   other  ro«di?  ncrore  the  land 
had  been  W!?ed  fron-^  time   to   ticse   in  Tlfice   ot   the  eame.   that 
there  had   in  f  ict  been  no  e«tatliehec   line  of  tr'^  vel    ncror?' 
the  land   in  quepti^n  but  thsit  the  trr  il   or   traveled  way  had 
be<in  siiifted  from  plfice   to  plf««  ^^  different  times.     1  roo 
an  exaciination   of   the  record  we  hove  c one  Juried  tltiat  the  at- 
torneye  failed   to   show  that   X^nm   i  ublic  hi^d  ac.niired   n  ri^;ht 
of  way   vy  prescription  ni  the  xlace  along   the  line   *'bere  ap- 
pellee claisv0  tlie   old    trail  wac   located  acroee   the   land  in 
question".      The  caun-e  was  reversted   by  thie  court  becauee   the 
lower  court  refui?eo   to  per  it   the  "ppel  lont  to  prove  tViat 

certain  roade  east  of  ti-jc  trail  )iad  been   traveled  for  the 
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•cfo  9Sii   ic'l   x^^A*Q[  '  •<  •9«00   bn*  si«IXot  ..    -yci   «oI-»J 

nttiS  to  dXtfX  BTXftT  iioT;j&i-  Xp«<t<:«  ««  ba^u»oaoi..    -*miiA--^u 

^^c/  baotisntti^i  stu^j  i>lA«   lo   ;^l%N»d  m  noqU     .tiuod 

aj»*(f  Jbnif  Xifcxi  £b>u«   ^;><^      .J^vonet  fl»»tf  ion  bMf  iCoitttf   ,  ^lija-Xe) 

bail!   9di  tvonro;  o^rit   tea  olidaq  9tit  xti   booobruKfA 

i«ifT   .•»»«   oxiJ    Xw   aui;X  ,   ;u   3z;li^   oi    »ni#  o»vl   b»«tf  aavsT   ImuI 

" ^irtOA    Cw  irx^   to   (»a2£   fwtlalidAls*   on  ndocf  ibt^t  nt   bad  otoff.t 

4.^;t   ttulS  b»B;il9noQ  •VAxi  ovr  bvoo^t  •<fi   to   ooJtlAnliur.. 

-.{A   wrt^w  tfllX   orii   ;g^olA   ooaXc;  off^  -t^iioiotq  ^  XINT  to 

fll   bcial   »tiS  ••oTdj;   bO<}»aoX  smv  Llaii  Mo   oiii  «ail«X9   eoXXs  r 

o:i^  stiuAOOcr  Ittfoo  •Jt.tt  x<^  b9nr9Y9^  ubo  •(fT     ."aoii«otfp 

^fldi  oroiq  oi  inall^qqm  mif  Sl^i-i^.  uob  fwoL 

&.iS   -xoTt   br  T   (llJB;^l:oo 


Inrt   eix  or   >:«ven  years  liy  the   (^enftrnl  public   and   that 
the  old   trail  had  be«m  Abandonsd  and  grown  up   in  brueh, 
tre«!Q  and  ditches  co   that   it  iuid  becooce   iiupas9atle   for  tiy 
or  si:x  ye^ n't   and  thnt   there  were  no  obstruction*  on  the  old 
tr%ail,     "h*»   apycilate  court  revereed  the  county   court   nt  the 
former  he   rin^,  and   remanded   the  cause   lor  «  ne^a  trial,      "ht 
Cause  Ytni}  ng^in  Irteard  and  judgment  ft^ain  rendered  af^ainet  th« 
apxjftilant  lor   five  ^ol'jnrj?  and    oos^to,    to   reverse  widoh  trd» 
appeal  ie  proeecuted. 

'-'lie  evidence  introduced  by  plaintiff  in  t>ie  trinl 
telow  19   Fsubr-tantially  the  tame  n«  thot  Introduced  upon  the 
former  trial,    r»rt.1   in  the  foraser  opinion   rendered  by   thi* 
court  it  •v'\9   ptttted,    ti^nt,    "Vor  Hi;*ny  yesr;^,  as  f-io-^m  by  the 
proofs,    triere  tmn   ttcen   a   road   runrint   diaf^onally  r;cro»B 
iicction  ???  in   the   tn^;n   of  Grand  Trairie,    in   aald   county, 
ptartinfc  nt  the  north  east  corner  and  running   to  n  point  nmnr 
the  diddle  of  the  south  line   of   the  ©outh  west  quarter.   The 
ecotion  1WR0  heavily  timbered  and  the  roj>.d   in  queetion  w«b 
sicply   a  ^h^s^  thrni^h  t?  e  v^ooda,    no  r/art   of   it  having    been 
laid  out.      A  Itw  yeare  f<£0    the    romi  wna  ciian^:ed   ay  petition 
ae   to   tne  north   eri«;t   q'.mrter   f»o   t>\nt   it  ran  alonf^   the  entirt 
eatst  line  nn^  t  lence   weit  half  way  along    the    poutli  line   of 
said  quarter   paction.      It  wrp  «1s»o   chaixiied   by  ntreeiaent  as 
to  the   routh  end   eo  thAt   it  rfun  nlonfc  ti:)e  eouth  lint-   of  the 
oectit^n  to  the   coi^th  w«3t  comer  of  the   south  ei»»»t  quarter 
thereof, pnd    thence  north   on   the  qitnrter  section   line  an 
eighth  of   n  rr.ile    frora  wbenHtfie   road   took   the  direction  of 
the  old   tr-'iil   nor    >«-:pterly   r».croe«"  the.  north   eixty  Rcree  of 
the  wtet  half   «-'f  p^id    «?outh  eapt  qunrter   of   said   oection  J?5, 
nT\(A  connected   vdth  the   rcnfi   laid   out  by  re  tit  ion  a»  aforeeaid 
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at   Uie  nortli.  west  corner  o£   aald  elxty  ncr«e.      2t   tlius  appear* 
thit  tii©  old  trajLX  hu-.   b«en  abimdoned  and  the  road  placed 
on  3«etion  and  hnlt   o«ctlon  linet-  except  that  :  art  passing 
dia^onftlly  aoroes'   srwld  north  sixty  acre?  of   the  we»t  half 
of  the   ©outh  enet  quarter  of  said   eection  23,   and  It   It 
with   this  part  that  w«  Ar«  nov  cnncerned**. 

Upon  a  *3t  re-trial  in   the  court  teloTS'  ti-i*  appellant 
introduced  evidence  which  tended  to  ehow  th>^t  for  several 
years  last  pact  the  old    trnil   through  the   sixty  aoree  aen* 
tioned  had   ween  al.jioot  il  not  entirely   abandoned.     That  it 
had  j^rowi  up   in   brus^   and   v)«p  unlit  i'or   travel    ^md   that  the 
tr?^vel  during   this  -exiod  wae?  east  of  the   old    trail   nnd 
passed  diat.onaily     crossi  a^jellant*  e  foeadow  and  connected 
(fc^ith   the  old  trail  !!»t  or  nfor  the  >iali   section  line.     The 
ailefccd  obstruction  wnj^  placed  near  to   cr  sorore  the   old 
tr'-il  nt  a  pl'ice  where   it  had  ^vrvnx  up   in  bruph  and   vhere 
the  travel  upon  the  old    tr«il  had  cefij-ed  lor  pever?«l  yer.re 
last  past  and  had  been   during   tjiie   time  ;>asgin£.    diai^onally 
over   -'fsTellant' {»  meadoiff  af  ?«,"bove   stated.      Jt   ip   true   thot   it\ 
appenre  from  the  eviden^^e  in   this  case  that  for  forty  yes^rp 
or  more  prior  to  the   tiifl«   th?5t  the   trnvel  vjn^  diverted  ac- 
rose  «*>f>el"lant*  ®  aeadow  that  thie  old   trail  liad   been  uped  in   1 
connection  with  an  old   trail  pn^jiing   throui^h  the  r^ortl-i  c"st      | 
quarter  of  said   section  and  one  passjint,   throufe;h  the    south 
6>s.i.'t  quarter   oi'    the   f?outh  west  quarter  of   eaid  section  until 
tJie  trail  in  the   north  east  qiiarter  was  changed   to  the  east 
and  south  linee  of   erid  quarter  section  and  thp.t  of  the  south 
east   of    ti.e    soutli-weet  was  chant^ed   to    the  ea^t  line  of   the 
south  ea!»t  quarter  of  the   ooutli  wc&t  quarter  nf   section  S5, 
since  which  time   these  roads  h-ve  been  used  in   connection 
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with  the   old    troil  in  the   south  eavt  quarter  aforevnld,    and 
the  mectdovr  rond  diverging  from  the  old  trail  «•  etforeeald. 
The  appellee    insl»t»   tho.t   inoemuch  r. e  this  roao   or  old    trail 
had  been  ueed   by  the  • utolic  lor  travel   lor  nore  thnn  forty  0^ 

years?  rrlor  to   tite    shifting  of   the    trnvcl   ncroee  enpnellant'e 
meadov;,    that   It  "becafTiP  a  hij-^hway   by  prescription.   The   Rppel-    i 
lant  contend?!  thnt   in?>.«cu<ii   ?.?•  the   o3.d    trnSl  'jasjyed   throu^i^h 
a  tim'ber  county  up  until   within  a  few  yenrs"   1-  {?t  pf^st  and 
that  as  ti^c   eoutb  enpt  quarter  of  eaid   section   ?5  hod  not 
heen  fenced  that   the   3av  permittint:   the    'Cquipition   of  a  higli* 
wpy  »y  user  v»jis  not  opplicalole   -rifi  could  h»?.ve  no  force  or  / 

effect  wJ::ert    puch  hl»  hw»y  p«!esed   throufch,  tictber  r»nd  unxcnced 
lands>,   and  cites?  in   tnipport  of   this  contention  the  c-^oe  of 
thfc  tovjn  of  Brushy  Loimd  ve.   icdintocJc,    160  in,,1273,    in 
which  opinion   it  ie   snid,    "In  order  to  establish  a  -subllc 
hiethwft.y,    oy  prescrintion,    over  unincloeed  Ifsndy,    there  sauet 
be   sofnetiiing  Kore   than  cwre  trrsvel   ;- wr  at    by   the  puhlic.    It 
lau^t  '(vo^^'?>.T  thr;t   the  user  is  under   r«   claim  of  rif::,ht   in   the 
public,    and  not  by  mere  acquiescence  on   the  pnrt   of   the   owner" 
It   i«»   infilf'ted   ty  apj->&l^<i:*?  th<'t  btecauee  iiou^ee  were  \ 
built  '"X  thrt't'  or   four  different  rls^cep  along  r-x  ne-^r   this         | 
tr's.il,    cne   oX  w  Ich  y>u^^-   built   'ry  the   nT^rTll^rt,    and  because 
of  the  fact  thf>t   thip  hit^hway  was-  t^orked  by   the  •^■ublic  »u- 
tiioritiee   that   thie  wae  notice   to   'ivinellant   thnt   the  public 
wae  claiming   it  a»  a  hitrhway.      It  appears  irom  the  evidence 
thflit   the   houe4i8!  that  wcr«'^  built  along   this   trail  were  built 
in  the    timber  and   ■  t   an  ef;riy   ch  y,    ?»nd  ^fhiit*  it  <ioes'  appenr 
that  eoine  ^ork  was  done  uvon   tnip   trail   it  ¥?ne  at  entirely 
Oillerent  lointe  from  the  pl'ce   In  c^ntrovere.v.     Thie  record 
fails   to   tjhow  little   if  any  v'ork  upon    the  hijhwpy  at   thip 
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jfkntSk  place  but  a   oridfere   who   built  upon   the   j>unk«l   road 
tt-ni  another  oulvert  or  bridge  built  aown  upon  the  l  «».yne 
part  of    the  rord  but  it  if?  net  clear  whether  thee©  bridges 
were  built  bf  fore  or  after  tht  ro  «d  hfd  been  ch'^nged  at 
thc'E>«  place »:    rxnd  while    it   is  true  th?^t  awellnnt  did  work 
the  ro«d,   yet   such  work  ^ -  ?  done  ur>  ne^r  the  school   house 
the  distancp   rf   nQ5»rly   -^ne   r.ile   frcaa  the   pJ  nc<?    in   qup»"tlfn. 

it  i»  "Jr?o    inei?tcd   th^jt   the  ch^.nffint'  of  the 
roadp  by    -unHcel   on   the   north  east  quarter  and  by   l^nyn^  on 
the    POiith  half  of   the   south  east  quarter  of   the   pouth  vept 
(ju-.rter  was  notice  to   appellant  thnt   th«?     ublic  wop  claiming 
thie  aa   p   hichwny.      /si  we  read   ti^e   itcord   the   j  igfcwoy  upon 
the  north  eamt  qurter  ksowi   jme?   ti^e    iunkel  road   ws»p  chanf.ed 
ty  petition.     lb<tt  if-   to  ray,    a  petition  wa»  presented  end 
a  roed   l«^id   out  alor%   the  ea«t  and   eouth  liner  of  the  jliunlcel 
trnct   uut  there  was  no  action  taken  showing   txny   vBCr>tion   of 
the  old   trail  th«  t  rsrn  diRtonally   thr.n»4;h    thie  tr'^ct,    *»nd 
fubetantially  the   sR.-^e  pr-icedure  vf.p  iwid  rp  to   the  .■  pyne 
troct.     v;e   nre  not   ■  '  le  to  «»ef    uow  the  £;r?mtir»g   of  the  neti- 
tion  for  the  laying  out   of  there  roccle  upon   the   section  »nd 
helf   section  linfis  Tould  b<p  sny  notice  t}t'<t  the  ^ub3ic  vae 
claining  tlte  old    trftil    r^v,  a   nli^hway  -wi.en  no   pten?  i^ere  taken 
toiTficate    the  Kighv/ay.      Jt  appcs'^rp   that  «»   poon  «^f?    th»'  new 
rosdf?  v/ere   laid   out  upon   the    eeotirn  nnd  h^lf   eect-ion   line* 
ttxnt  the   travel   along  the    old   trail  was  abnndoned  p.nti  preeed 
around    the  new  rof^de  and    wt    tiiink   th'  t   tlie  pri'iclr'il   pj*rt  of 
the   labor  done  upon   the  i  igi^way  ri,s   ^«i;own   by   tiiip  record 
VKfto  ot  or  aenr   ti;.e   Lunkel    »nd  laynt:   tr-^c-ie.      The   only  bridge* 

It   is   ':ilf;0   claimed  by   aTJ^ieliec  that  r-t   tl-ie  tiir.e 
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tiift     ttitton  woe  fronted   for  a  rood  eost  o*   t'i.e  i-ayne   tract 

thut   the  appellant   sold   the  coiasiit Piontrf  a  strip   of  land 

for  the  purpose  of  vridening  the  ronr;   ot    tbnt  c,>l-c€,   and 
spj Mir.Uee  artTuet'   that  tnie  wae  im  iffivlied  adaziBS'lon  that  the 
trail  exieted  os  a  }  if;hv.'ni'   ^cro??  riip  )&nd.     The  Payne 
road,   l:ow«»vfcr,   did  :;ot   connect  v/J  th  the  trail    lor  there- 
flfter  the  ccKi',  iopionerp  ol3tnine«S   tiie  consent  of  Tolbot  to 
p8.i?e  over  a  i  art  of    the   twenty  acres  lying  iiorth  of   tiie 
i  ayne    Iract   ho  nr   to   conr.cot  nvith  the  trail   t\m   at  about 
this   titie,    or  shortly  thcreaiter,    the  line  of   travel  acro»e 
t.ne  mcadovs  wao  insstalXed  and  that  ror.''  principally  ured.   It 
l5  true  the  witness  i-tover   ?nys»  th«t  tiie,    "Appt. llant  knew      ' 
the  public  nuthoritit?^  olaiiaed   this   ros?d  nnd  that  it  *'.'>9  a 
public   iitghway".      Thie,   ho\7t'VC:x\    As   or.ly  a  concluelon  of  th« 
vitneeei  Find  it  ie  not   ffhcv^Ti  how  he  l'ne>v  it.     Tiiie  ccncluejAoa, 
howev«r»    reemn   to  htive  V.ef-n  fcrned   pV.out  161i    r-t  p,   time  when 
the  npr'clljmt  obetructed  rmother  nortlon  of  the  trfil  "^ith  logt 

It  is    paid  th.';t  the  apj>ellant   etart^d  the  n;«adow 
roRd  hiEieelf  hy  dirtjctir.e  otliers   to  4,0  thnt  wey  niout  the 
yefire  1906  or  1907,    rand   c^'-ya  that,    even  riiter  t(.i«t,    one'   or 
tv'O  teame  n  v/eek  x«'i?^ed   over   tnisi  old    trail.      If  the  old  trnll 
wee  n   yublic  i^i^hway   eifcht   or   ten  yc-'xr.'  before    ti,i*   obctruc- 
tlon  nae  placea  tt^ere   tsen    tJie   ."ppellant  by  fiis  direction 
could  not  hnve  diverted  the  tmvel  along  anottier  and  e  dif- 
ferent lixie    and   It   eeeoB   to  ua   tivst   the   very  f';ct   th?t  he 
did   dirtut  and   divert   the   trrsvel  from  the    o\^    trail   tende 
very   etrrin^iiy   to    show  th^jt   even  st   tl^at   d«te  he  w  p  not   in 
any  laftnuer  aseentint    to  the  old    trs^il  being  ueed  ac  n  ..igh- 
way.      It  •«?ag   testified   to  by   erpellfint,    ajr:d  nov/   inpieted  upon. 
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thnt  opp*llani  plored   >»croef  r  rrrt  of   thJe  hit>.hw«y  in  1902 
end  while  ot-hcr  witneeooe  fix  n  inter  da*,«   of  plo"wln#{  dcrovv 
the  highway,    they  do  not  deny  that  iie  plowed  aero  Be  it  at   the 
time  he   et«ted. 

It   ia  also  contended   tViflt   -x   m^rvey  of  tJ-d*  trftil 
«•»  lOftde   in   1366   and    th®    purYeytr  testified  that  he  mra©  em- 
ployed,  to  r;;nke   the    survey  l;y   the  jii^ihw-'^y  coaimieBi oners,    but 

'    I 
the  making   of  the   stjrvey  t^ven  under  the  direct! in  of  tlxe 

hifch«3y  eocKaiiyuioners  onn  not  ^^!   regarded  n©  record  evidence    , 

of  a  preeoriptive  ri^iht  I'Ut  could  only  be   ©viJenc©  of  the  1 

8itu9  of  a  ro^id  thst  hnd  already  been  established,      neideehX«K 

VB.   Tr%vifn  of   Antloch,    307  I11.,2SC.      .snd  such  survey  or  gsei^ting 

of  stakes*  cannot  be   evidence  of  a   dedicatifvn  hec^uee   tnere 

ie  nothlnfv  in  the  record  to  9hn-«f  that  tl';c   owner  of  the  3 and 

«t  thst  titae  hid  any  notice   <?f  or  wap  present  «t   s»nch   survey 

au^d   90   far  ae  ve   can    find   UiC    survey    isfiB  not  wude   in   acoor 

dance  with  any    etatutory  xet>^l-  tion,    ima  none  hp-is  been  -oint^d 

out  to  1.8.     Thigs  land  wup  at  the  tir.e   nf  tlie  fciRkin^,   of  the 

trail   in  cnieeticn  tit-iber  leum,    VRcant  mi6   \.noccu])ied  and 

continued   to  be   !»o  until  v.lt>fin  a  fe^'  y«f'r»   lr:et  ps.pt,    and 

then   oniy  a   ispot  Lc  re  and   there  ^'nr  cleared  up  and  -ut   in 

cultlvrtion,   and    it  continued   to  reiar^in  uninclo»ed  until   the 

time  of  the  r.lsciivg  of   the  obct.ruction  in  the  w-lleged  highway* 

To   constitute   r   hi^Thvsny  hy  -irepoription,    "The  u«?e  nvurt  he   ad- \  ^ 

vcr«e,   uninterrupted,   cxcluuive,    continuous?  rmd  \mder  n  claln 

of  rif>it.    (Schntldt  v».  ^rown,    ^!»6  711. ,59.").       here  the  u»e   ~ 

le  -TiCTcly   perir>i?f>i ve  Vy    the   owner   it   ie  not   adv*?rpe   ':'nd   formt 

no  baBiB  upon  which  ft  rifetht  of  ^«ay  by  prepcripticn  can   rest. 

liV'i'.^rr   ^f  "TRCftrs*.,    v»n'"^^1?^?*»^   **'"'^  imnrtr. i5Tiit>cJ   1  n.nd  'Will  be  nre— 

•uned   to   be   by  perroienion  and    net   adverse.    (    'Connell   ve. 
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ChlCKgo  Terr.lnsl  KnilroRd  '.  o.,    15A    ii.l.,£Oc. ,    and  CR»ee 
tht*rc   cited).      An  adveree  right  to  an   e^  aeR^ent   cftnnot  graw 
out   of   n  mere  j'firiKipjiYe   enjoyijient   Jor  any  Ictife.th  of  tins. 
(City   of     ;r?lncy  vi?,    Tone»,    76   Ill.,a5l)  '.   I  .C.?- .r..Go.,  v«>. 
atewj-rt,   J^'CB  I11.,;S7. 

It  appears  froB  th«  e^l<iencc   in  this  case  thnt 
there  were  fifty-tro  nrn^lee  in   U.is   t»"£.il  cmo   thnt  there 
were  nine   awgler  frcm  where   tiit   ra^t;.  t;ntfcre   the   apnollant'e 
land    to  vnether  it  pat-eee  out  of  it,   anti  fsccoraing  to  thi» 
tertiuicny  it  jcui't  hs-ve  ietn  a  vtry  tcrtuoijs  route  and  tiie 
iBBftll  amount   of  v/ork   tJr-- t  wae  aone  upon  this  To«!d.,    eefocially 
vhere  it  passed   throu^;  api-eilant •  e  iand,    and   other  f.cte   of 
reoognitioii  9 a  claiaied  by  appeilfcc,    r^ic  not   in  our  jud^rnt 
©Titficient   to  v/arrant  ue?   in   eajrlne   tbst   tJ'ie   a.-T-rllee  h<\6 
6  9i;t'bil&huii  ?»  hijvhway  .nt   Ute  'plrtae  of    t.ue  oL    truction.    '^'•^r 
erperienco  tctxchca   thrxt  laiid  im^-  been  xj->?«d  by   ihe  i^ub3  ic    in 
different  pa.rt?  of   the  0ta^..e,    for  puri»o»eR  of  tr^yel ,   vihan 
it  ^>nn  vacant  raid  imoocuTitd,    th«   owntfr  hftvinf'  no  occn^ion  to 
occwy   it   exclusive iy.      it  Y.-ould    fce  unju?^t    to   pj^fy   thnt  the 
public,    Viy   thiei  !?.citiuueeene«,    under   »ucli  cixcumptanctF,    a«. 
quired  n   title   to  r    '^"rt  ot   the   laiid.    IKyiU  v»>.    Tov/n  of 

logen,   87  i;l.,64).    In  order   to  tytn^  Ugh  n   -  ublic    :;it<h-way,    | 

i 
by  preeoriptlcn,    ovtr  unincloaed  iandt?,    there  mui^t  be  sowe-     j 

thing  fliore   than  i5f.r«   trn'vcl   over   it   uy    the  public.      It  rmst 

appear   tht    the  uees    is  under  ai  claim  nt  rif,ht   In   the   r.ublic, 

and  r.ot  by  riere  acquiee>:cnco  on  the  pert  of   the   oTp-ner.     l.x- 

prei»e  notice   A?  not  nece8r.'&i*y»    but  there  must  V-e   euch  conduct 

on   thR  -art   of   tite     ublic  autiiorititr  to   reaeonsiLly  inform 

the  owner  th^-it  the   ;  itiiwny   is  Uf>ed  u.ider  «   olaira   of  rijiht. 

In   tile  first  plp.ce,    it   i?  unrGaeunRble  to  suppose  thwt  road 
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author Itiee  would   clsini,    oi   a  property  holder  ri'»p*:'Ct, 

tJiftt  »  public   hlt^Ti&y  v'«f  to  b«  located   on  the  tortuous  ling  , 

\ 
oi   tJtie  road   in   question.      -ric   littJe  vcrY  done   on  It   in  all 

th«   yt'orc   that   it  i..:>g    ;«tn   trrveled  cnn  aot   be   s'.rid    to   j'jnount 

to  notice  t^.tt   It  wn^;i  being  uijed  vmder  a  cluiia  of   ^uUlc 

rifciit.      '*he.  "rroil^  did  not  Sir;)Ourit    to  kv.   ijnproveaert   of  a  public 

hithwoy.      J  t,  wne  rnthcr   ior   the   Lca^orfry  purpoete  of   trayel". 

Town  of  I-rusOiy  Voun.'  vs?.  ?-. c. lintock,    ^.upra. 

After  P  creful  exarainatiDn  ol"  tliig  record  we 

can   s!e«>  ro    res  eon  fcr  chnii^iiitj   ;'ttr  mindiv   ^^vorn.  ti.^t   exnressed 

in   the  former  opinion  in   tliio  c*i.!C,&ftd    the  judf.ji.ent  of  the 

lower  court   Is  rt-vtrred. 

ji/:-a^..:iT  F.-vi.ns)-i; 

JUujUiQ    Of   i'ACT^J, 
..e   iind  th  t    tiie   evi..«ncc  iu   tr.ie  case  fails  to 
t'hov?  ti"i:it  f    rutllc  hi-^hway  eylatcd   '»t  the  nl'cce  v<here  R,r>r;ell«# 
claims   the   ctstructioji  rse  built. 


hot   to  te-  re-sorted   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  setmp^andand  affixed  the  seal  of  spi^Cour. 

at  ML  Vern(m,  this .^ y^TT^SiS^^^..' ...; day 

A.D.191..^ 

t^rk^of^the -Tfppeltate  Court. 


J 


K^-C  yj.,ii./,/f 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesdag 
in  the  month  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  uear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  Harrg  Higbee.  Justice. 
t^-'-'^^Hon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


211  I.A.  119 


THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  fifth  day  of  April,  A.  D.  1918,  there^  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following:  I 


\ 


Peter.  HacK.tthal, 

\ Appellee, 


No 50 


Term,  1917. 


\ / 

J£as-t  .-Side.  Levee.  .&.San.i.tary,:^.i.s.t.r^ 


Appellant 


COURT 


Ma.d.i,8Qri 


COUNT\' 


TRIAL  JUDGE 


HON L.P.y.I.S.BERNREUTER 


T«ai  So.   50*  In  the  Appellate  Court,  AaeaAm.  T'o.S?. 

fourth  rietriot. 
Maroib  tem,   1^17. 

Potor  li«c  ice  thai. 

Appellee . 

fs.  )  Appeal  froui  tlio  Circuit  Court 

of  2<ia4l0oa  CoimVy. 
M?t  .^ide  i-evoe  jL  ^^Kiiitary   ) 
I'iotriot,  i 

Appellant.  } 

The  «^vJ>BJLifc■^:   r.  .;o%v  rco   a  judgment  R|fcU.in»t  th«  ap- 
pellant in  tho  court  fedo*  ior   ptjven  uundrod  dolls^re  smd 
eovto,   to  my^trt^e  which  thio  appfnl  it  proeoeuteA. 

Tho  pri«ci|)«l  facte  in  thia  oeito  are,  th- t  In 
1910  end  1911,  appellfmt  con«tn»ct»d  t*.  largo  ORnttl,  rn« 
ht:«ndrod  feet  is^ldo  at  tho  tiottcBi  «nd  t«a  feet  docp,  t»fith 
loveee  or  «»hanka«at»  upon  ^neh  oido  of   tho  hoight  of  frok 


ten  to  twelve  l««3t  *ad   of   tho  «idth  of  oboxtt  fifty  foftt. 
This  can«.l   1»  coBJKJonly  c^llod  tho  CiUsokla  Crook  Tivroion 
Chojuiol  and  i»  about   four  an4  %  hull   &il«>  lon^;   and  oxteodf 
frnn  its  Junction  « ith  Ci(i:ioki«  Crook  wh«r«   tho  '  nbaoAi  Uail- 
rottd  interooots  tho  er«ok  in  J.dvordj^'villo  Township   in  t.ndi> 
oon  County,   llUnois,   ond  oxtond?  due  ««ot  to   tho  >  i«>9l09i7'pi 
river,      it  dooc  not  iollow  oiyr  naturo.1  wotor  cowrso  and  hoo 
no  inlott^  tel)OZ%;it   tho  wator  fro»  tho  odjoininc    lands  to 
pooo  throu^  thie  oatoankacnt*     The   Irmd?  in   po^^^eoffion  of 
atppeXloo,   lay  north  of    this  eahf.iii.iiient   ^nd  were   of   about 
♦.ho   ■*»#  o|ft«!r»«*««'  wt*J^  ref«r«nioo  to  fertility,   and   the  loy 
of  tlio  Innd   08  tlio  londe  voro  in  Uxe  on«»o  of  haadfolder  v«. 


«1- 


.VX9X    ^97   dOiallC 

{ 

( 

^ti/c  .air 

(  .  in*  i  I  »(,;</ A 


.T,    ,v9f>itdOA. 


rtti*   4trsaj!>  J::>al  ass  ttti:   r/.-tjaii   i»  •,  »,j'i   *r     . 


ii    '.  iC(tj5     j.i*   ins:  1,0  ^aeaiioo  9i   f/«ffAd 

«bfto^ •=■.:•     .31!  ^Qi  tan  %u9t  tvto^m  mi  ham  1».. 

OS  9bn»l    ^atnloltm  ^dt  e»il  «»t«r  MU  tloTT  sluX  on 

to  ftolcttcr  tMMi  ariT     *tn»mdBui4»»  wtas  d^oxsU  omaq 

.if  •t-A^ify'iidii\  .  to   ft''         ■        rrX  otom  «i4U»I   **i;f    ■  ■    r^'^i    .v-<i  lo 


%9,9%  bld«  Iev««  «.  utmltary  ;>i9triot,    the  appttllant  herein, 
194  A|)p«,S62«   and  of  tiii«  oa«e  of  ]  oelm  v«*  ]tii«t  31Ae  !««•• 
A  :i«Bittti7  Dlttriet  decided  oy  thitt  Court  nt  the  Umrth  Tern 
19i6«   not  yet  reported. 

The  evidence  tendsi  to  ^iiov  thn  t  in  e«0«  of  be»igr 
rnin  fails   the  waters   lioi*  Iroa  all   of   theeo   Jtande  south  to 
ti^ii©  oabBukpa*  nt .     It  furth«sr  fltpptar??  tlvt  on  the  eaet  «f 
thece  lendff  there  i»  en  enbftnlasent  built  by  the  Xiluff  line 
Heilr«;7-<id,   and   e-^sie  of   t}»  vitiweee?  otnte  thet  \)fM  water  in 
a  etatc  of  nature,   and  betore  eitl'^er   'f   theset  tmhnBikitimtv 
were  constructed   flowed  eouth  and   efti^t  but  thnt   the  con* 
•true  ti  Ml  of  the  Muff  i4ne  Xii^ilroRd     re  vented  the  wuter 
fram  flou'in^    to   the   ea^^t  and   einoe  th'»t    time  its  flow  h«e 
1»etsn  to   U4)   south,     the  ^.rinoipal  quentioae  involtred  in  this 
ease  h^^ve  twiee  before  b««a  preernted  to  and  determined   b/ 
thie  court   in  the  oaeee  above  ref«rre<S   to,   and   t^i^  oourt 
in  both  eases  uald  th£tt  the  appellant  was  lii!».i}Xe  for  dwriai^ee 
done  to  th«  crope  to   the  e:xtent  th»t  the  embankment  impeded 
tlie  naturiv'l   flow  of   the  water.      Ae  tide  cae>e  will  h.-^ve  to  be 
reversed  on  Account  of  an  erroe^oue  ini^truction,  ae  herein* 
ftfter  noted,   we  deem  it  unneceseary  t,"  di   rues  the  liability 
undier  oti-MPr  errors  aeeigned. 

it  does  «ppe?»r  frcra   the  r<»cnrd   in   this?  cnsfe-,   .Viow- 
ever,    th'«t  thif»  water  in  n   ptate   of  nature  flowed  to  the 
eH9t,   as  well  ae  to   th(^   souti.,    out   the  «nbsn1cBent  erected 
by  appellant  only  obstrueted  the  waters  eonlng  to  the   «outh, 
and  the  embankAent  erected  by  the  Bluff  Line  h.   lU   obstructad 
tl»  waters   flowing   to   the  e«st,   at   ieftst  tended  to,    and   the 
evidence  tended  to  ehow  tnat  both  of  these  enbanteent?,    to 
•esie  extent,   otit?  true  ted  tl^ie  natural  flow  of  the  water. 

•  2* 


,;  it    4,  SMI  <  'SC 

*     •  -     -         ,  ^  .-      -    ,    t 

.^•#HO«X»t    $'^*    ion    ,:^I5I 


-«03  ♦iU    i.cirti _    Jm  4#if>.^    -^-,__    _,..-.  „^ ;. 


>  n  i  t  .•\  'i  ■  1 .  i     ^^  / 


fh%  appe)ll««*ft  tenth  ln«trvction  is  «s  follo^t,    "7h« 
oourt  ln«truet«  t>i«  Juiy  tivt  «v«n  if  you  find  froaa  th* 
«Ti(i«no«  Uirtt   th«  -uXuff  Lin«  U»llrond  combined  with  th«  lev«t 
of  the  ]-n9t   uioe  LeT««  and  3anitAT3r  ]Ji«trSct  enuc«d  th«  duwmt 
to  plaintiff *ff  oro^t  V^  holding  the  water  upon  the  l&nde  of 
plaintilf  of   )  eter  KaokethnI,    etill   thi$t  fs«t,    if    «>uoh  he  a 
fact,   viJLl   not   relieve   the  defendant  £r<m  liaullity  in  thie 
cate,   and  j».e>  to   euoh  damst^ei^,   if  Any,  you   eyttall   lind  a  ver^ 
diet  for  the  plaintiff*.     Thie  inetructi^in  i«  ts^rroneoue.     it 
pemite  a  recovery  aeainet  the  appt-?Xlf»t  for  daiaagee  Afauft  hj 
the  cnuilbined  aot  of  appellant  and  the  Bluff  line  K»R*   There 
is  no  evidence  in  thie  record  tending   to  enow  thJE>t   the  Bluff 
line  KAilro«td  and   the  appellant  Jointly  constructed  theae 
WBbank»ente  but  one   w^g  eonetructed  ty   the  iJluff  line  at  one 
titse   and   the   appellant  at  another,    and   00  f»r  a»  the  record 
diecloees,  neither  had  anyttxiag  to  do  'sith  the  onnetrwctlon 
of  the  othar*e  es^ankment.     Uatler  euoh  c^nditione  the  anrel. 
lent  could  not  be   liafcle   for  aty  dHimagee   inflicted  by   the 
wrongful  act  of  the   iluff  .  ine  Railroad. 

Couni»el  for  ar;pell««  cite  the   cpse  of  Kankakee  ft 
f^enfica  a. a,   Co.,    ve*   ^or&n,    131   ill»,?.&b,    in  wir4ch  it  ie  de* 
cided  th^t  all  ^o  con  ribute  to  ft  tort  by  their  aet»  or   oUier- 
wiee,   are  li^vble  and   becc«ae  Joint   tort  fe.ieor»,     Thie   ie  un- 
doubtedly   ti:*e   iaw  but  we  ao  not   think  it  applicable   to   this 
eaee,  ae  tiiere   is  no  evidence  to   sJiioiR  them  to  be  joint  tort 
feavora,    and  it   le  admitted  by  couneel  for  ap-ellee   that 
they  are  not  Joint  tortfeaeore,   and   it  certainly  ie  the  law 
thipit  if  tlie  wrong  ootaplained  oi  Cvoneiete  of   t«o  independent 
acte  and  performed  by  t'«o  inderendent  parties,   ni  different 
tinee,    th^t   ench  party  will  be  liable  only   for   the  anount   it 

•  3- 


y^ 


> 


't/  i.  t» 


p.^nw    Oil    ,tfd&«>Ai;     iOJ. 


;•<*•.»     *  t     a  A  ■!     f  -f-^  *»« 


;  r^n    c.*;*    •>'••" ^ 


rWir  V 


oontributed  to   th«  daaw^*   fuetained.      Tli*  ^iqiiltnole   lowdsr 
Ui^*   Co*   vs.   C.C.jk  v>t»I..).«K.    155  Iil*App«S6&j    Zuc«  ve. 
fox  6  %•    J»p.   Co.    Itt    ai»,    1X2;    wiliard   Vs.   i.ed  Bank   Oil  to., 
l£»l  ill.App.   452^.     Thl»  in»iruotion  veto  •rroneou*  imd  vnr- 
rant«d  the  Jury  in  «UvirMg  to  appttlltta  a  largor  verdict  than 
h*  vat  entitled  to,   and  for   this  vfiiwon  the  Judgnent  le 
reversed  and  the  eauee  renanded. 

Bot  te  be  reported   la  full. 


-4- 


aftiS     lf<0' 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 


IN  TESTIMONY  WHEREOF,  I  have  set  mg 
at  Mt.  Vernmt,  this . 
A.  D.  191  A.. 


nd  and  affixed  the  seal  of  smdyCourt^ 
dag  o/....^-^?L'.t. 


o 


Opinion  of  the  JJppellate  Court 


>ir  ylA^  APPELLATE f:OURT,  Begun  and  held  at  Mt\^non,  Illinois,  on  the  Fourth  Tue.sdap 
in  the  month  of  Mafeii  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  dag  of  Mat^  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present:  v 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  Harrg  Higbee,  Justice.  T'  ^ 

\^,^-fKh.  James  C.  McBride.  Justice. 
CHARLES  C.  JOHNSON.  Clerk. 


^III.A.  120 


THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  fifth  dag  of  April,  A.  D.  1918,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


Staiiley  Milausk^^ 


\ 


Appellee 


\ 


V 

vs.  \ 


No .52 

October  Term,  1917. 


Te.rmina.1  Railroad  Assn.... .oii. St ...L.Q' 

i 

_ ./^pellant J,_ 


APPEAL  FROM 


-Q.i.'ty COURT 


East  .M.f.  ..Loui.B ^jgf^f^ 


TRIAL  JUDGE 


HON. .W......M,....VAlvPEVEN.TE.R. 


T«ni  So.  62.  In  th«  AppffU«t«  court,  A«:enda  lo,A- 

ifourth  District. 
Cctob«r  t9Tm,   A.   ,.  lylV. 


App«lX««»  ) 

) 
v»,  )  Appeal  Iron  tli«  City  court 

)     of  hni?%  Lit.  Ioui0,   ill, 
TcxmliiAl  Hailrofjd   AfffacjRtian) 

el  .        .^::iJ',  ) 

/appellant.        ) 


?h«  »pp«ll«e  r«eover«<t  a  Judjj/iwnt  »>^^  ainat  at-  ell  ant 
in  tJa«  court  below  for  t^o  th(>usand  doll  ere  ukR^  eot^t?,   vrhich 
it  i»  £-oUbht  to  xt^vtrse  b/  ti^^ia  (ipp&^l* 

1%  apptarv  fr«m  th«  record  in  tMs  ea««  that  tl^o 
ftpp«llant  i»  tliO  owner  «md  poe0«e9«d  of  »  ^r«"'t  numbt^r   of 
railroafli  trftckg  in   tltio  city  of  i.a^t    :t,    'ouio  tii«?t  c;mpio- 
t«d  of   cm*  le»d  tfack  and  thirty  or  tiilrty*liv«  yard   tr'ck*. 
Tii«  y»rd  tr  cks  extend  in  an  ^utterly  and  wcet«rly  ^ilreo. 
tion  end  %hs  Iced   truck   in  «   nortiu-rly  and   &m;th«rly  direc- 
tion.    Tiie  l«?sd  track  oro&iied   !;t.  ciair  Avenu«  'vt  or  ne^r 
CehokiA  Cre«rk.     Th«  ie«  plnnt  »>t  «>liich  Appel2««  «ft9  •ng«!^B;•d 
at  work  Pt   th«   tiaa  of  tha  injury   .»  about  one  quarter  nf  a 
aile  «outh  of  &X,  Clair  Avenua.     "^he  ^uildirjg  known  p.(?  tria 
Armour  offioa  wki>  locatad  naar  thi«  lead   track  nnd  n'bout 
toalf  a  ts-lle  in  a  northerly  diroctir>n  frrri   th«   ice  plar.v 
further  Mppa«r»  that  ti-ja  lot  plant  «?!>?  FurroumSad  toy  tha 
railroad  tracks  of  th«  appellant  ftsid  thut  th^re  vf-w'  uo  .  vtbllc 
vny  for  tJtM  «»ploy«9  of  tna  Armou  ince  to  rtt'>ch  the 

lee  ,'.lant  Ttom  trit  fftrscts  c*  th-  city  -f  ■•>t+  '■"♦.  f^yi- 
except  by  paesinfi   over  appellant' :■'  property.      Vhere  WHe  a 

-1- 


lNrc«ro««« 


iji  «it» 


tn  \l%& 


*anw¥k  «iAX3  »tt  b%m*c%t. 


aottof* 


A$  bum  ioj 


\9ia«iu 


to«»t*A  %rn(ik  of  U^ft  width  ojf  tour  £e«t  oir  mov  on  th«  west 
tidi«  of   UiK  Xeiid   track  «xt«ndin£  from  b«Iow  th«  lo«  plant  up 

to  or  n«f>r     t.  cimir  Avenu«,   nnd  the  "en  eng'^^ed  nt  w-^rk  «t 
th«  Ic*  plftnt  ueiwlly  oass*  from   ''t.  Clailr  Avenue  dow*  mcro** 
end  over  appellant's  rftilroad  traoke  and  along   tni«  b«Rt«n 
track  nnd  IaC  don«    go  xor  t«r«nty  y«ar».     '^hc  iee  7;l»nt  ««s 
u«ed  for  the  v«>icln£  of  oar»  and  It  djid  businest  \?itiri 
Araour  t  C^mpsny,   -wlft  ^  Camx-tmy,   i^errie  jt  Compfm,.,.  r 

packing  plAntB  snd   fruit  diept^tchere.      The  e»r&  of   thv        v 
•r«I  eaiaT-*nf«B  were  run  in  to   rhu  Um  plant  upon  tht'   Lr^^cke 
of  ftppellmnt,    ire«io»d  &na  then  pulled  out  and     ut  upon  the 
■ain  trnck   for  shipmc-nt.     The  appellee  (>.d  been  ^r^^ac€<d  nt 
vork  for  the  humour  Qmr  line  Company  lor  alout  five  monthe 
prior  to  receiving  the  injury  0QsipIain«9d  of^   and  on  the 
i6th  doy  of  July  Is^lS  at  «bout  the  hour  of  tf5n  o»cloc:      .    . 
the  appellee  reoeived  aa  order  for   tJrie  p^ysient  of  :.i^  v^rv^es 
and  woe  direeted  by  the  Armottr  Car  LineB  Cofararty  to  t<^ke 
the  order  up  to  the  office  nf  Amour  k  Cc®nany  for  paytaent. 
Appellee  and  five   or  eix  of  hii»  i^eeoclatee  vent  -with  ti;eir 
orders  to  Armour  £<  Cojaj;'.anjr  office,   obtj:*loed  payaarnt  nnd  isrere 
retumin^^;   no  thtir   work  and  after  croe»ing  rt.   Clf*ir  Avenue 
pai?'eed  dc«m   on,  the  ^west   side  of  the  lend  track  along  thie 
beaten  path  and  aiter  £;oin£:   a  sJriort  dietance  eouth  frne) 
iit»  Clair  avenue  appellee  vtn  etruck  by  one  ol  aprellant*» 
06X9,  knocked  down,   fell   under  the  ear  and  wae  ba'Hy  injuroi* 
It  further  appeare  that  Jurt  -  f t«r  the  apnellec  it 

St«   Clair  Avenue  thr^t  he  paeeeA  a  tri>»ir.  conoiniti^^. 
engine  and  five  or  eix  core   -.m  appellant' p  track,   nnri  it 
further  appeare  t>i«t   very  shortly  after  psepln^,  tM©  cut  of 
oare  that  the  appellant  withot^t  soundiiu  ^ 

ringing  Uie  bell   pushed  the   rear  car  in  nnd  upon  this  lead 


track  Hnd   It  vstn  p«rraltt«(l  to  run  down  tli«  track  without 
ajr^  brakmam   and  no  irnnilne  ^lv«n  ol   its  ap^roaoh  a^r&  it 
oe»«  upon  (^peliee   Irom  tli*  rear  efitd   struck  hir^.      It  also 
Appears  that  appeXl««  nnd  one  other     crf^on  t?ere  v&lking 
side  by  side  aloni  ti'iis  iDsaten  tr«ick  at  Uie  time  the  cer 
•truck  appellee,    Rnd   liiere  were   three  or  four  peraone  ws-ik- 
iiife.   ^i^&ly  behind  Bp-pftliee  and  the   cnr  pnc^ed  by    lh«Ta  but 
they  did  not  observe  it  until  it  p  x?»Bed  and  ti»ey  h<-=d  ne 
WBrnin«  nf   ite  uir>T,roPch.     3t  also  ap-nefire  that  ftt   thie   tiae 
another  train  wne  passing  «long  Rrsr^ellant's  tr^cVs  c3ope   oy 
wliidi  made  ccneiderftl^le  noipe   po  that  »p;>ellee  nor  a^ny  of 
hit  apR^HJlates  heard  or  knew  ol   tjrie   np  roach  of  thie  car  un- 
til  it  renehed  the®. 

It  further  Appenrt  from  the  avidanse  la  tlio  oas« 
that  on    mxA  prior  to  Kay  IwlS  there  had  l!>e«a  eone  rilfer- 
ing  in  the  yards  and  ^-^r,   Taylor,   U»e  superintendent  of  the 
Artaour  Car  .,  in*n?,   and  hr*  2-x«t  «?e,    the   superintendtnt  of  the 
ice  hniiye,    hetd  a  conference  vlth  :ir«  ia^rliiiigaGie,   the  general 
euperinteadant  of  appeilant,   with  a  view  of  atoppin^   tii»        j 
man   frost  trrtvellnt  over  the   railroad  lines  aud  ^at^^  confin- 
iafi  theoi  to  soiae  particular  place,     ^.r.  i^urlinga^ite  relcrred  j 
tliem  to  a  Kr«  iiinea  and  as  a  result  of  tlie  oonlerence  it         i 

wae  A(tr«C(d  thnt  the  eoiployee  sliould   \m  directed  to  pasp  to     j 

t 
and  froB  their  i^vork  alont  thia  ben  ten  pathwray  on  t)  !i>  west 

side  of  tlrjte  loRd  tracX,   >»here  appellee  was  trr-selinc   f*t  tha  j 

I 
tiasa  he  w  s  injured,      ihe  eta^  loyee  of  the  /inaour  C;r  lintn     j 

were  called  togetiier  at  th^t  time  m>d  ;  otified  of  tiie  result! 

t 

I 

of  the  conference  and   directed  tViereaftcr  to  travel   Rlon*^       j 
thip  'Dttik.±tm  ««y.     The  Ai^nellee  wa.m  nreannt  at   the   time  tl^i^' 
direction  was  given  to  the  employes  as  aforesaid* 


Th«  ikpf>«llo«  fil«d  three  ojrigliiAl  nail  tbr««  «aien» 
<i«d  counts.      The  flret  count,   nftc^r  vetting  iorth  the  fnctt 
eu^ptantlAll/  a«  itlooYe  detailed,   ev«r  thr*t  vhil«  he  wne  in 
the  exerci»«  of  due   cnre  for  hie  fyvn  oalcty  the  defendant  on 
the   trAok  ne-^r  to  where   pueh   ep- ce  or  pothvay  vne  loe«ted 
c^releeeljr  end  neslicently  i^ind  without  fuay  warninc   T>u«he4 
a  large  maiSier  of  freiglit  e^re  alorn,^   »nd  over  e^i^   Irt^ck 
vitiiOut  glvln|£  (vny  vr^rnln^  tout  nei-.l  i^^ently  end  enre^eeiay 
oaaitted  to  eoufid  any   bell   or  v>iiietle  vhereby  plnintiff  could 
t)e  advioed  of  ti^ie  aptroaeh  of  eaid  eare  «md  \>y  reason  thercr^f 
he  w»t  etruek  anci   injured* 

The  eeeand  and  third  ori^^lnel  eounte  are  puhetan- 
tialXy  the  eane  ae  the  fir^t,  varying  only  in  cIctailR. 

The  aaended  count**  to  the  decl»rstion  chArt'ee-  r^uiw 
etantielly  the  eanet  ne^1i£;ent  Rctt?  on  thf  i^prt  of  ftT»";^ellent 
ne  the  ori^i nial    count  5?;    that  i??,    that  they  pushed   tht-  nald 
eare  dotn   the  track  witiiout  fclvinii  any  tmrnine  or   5»i|;inal    oi 
aey  kind  end   ivithout  having  any  ferakeraan  or  other  perpon 
ur^on  the  rear  car.     ^lie  rrir.eipaX  difference  in  tin,®  maended 
and  oriif.iiiaX  coimtt*  ie  th^t   in  the  ori^rinal  count  he  cher^ed 
that  he  wr»  in  ti»c   enploy  of  the  Arsiour  Couipany  «t  U:«    time 
aad  in  the  anended  counts  he  o^JLari^e?  thnt  he  wRt»   in  t}>e  €!u> 
ploy  of   tltie  Arsiour  c,nr  .  In^n,     The  difference  befween  the 
aaended  and  orl«i,inal    counts  will   he  hereim^fter  tiiore  ope* 
cifioally  •<HKBiented  upon. 

The  errore  eeeit^ned   and  argued  "ivy  coun«!*>l   tor  s>p-    \ 
pellfent  are,   that  the  appellee  wae  at  the   time  of  <.iB  injury 
a  treepaeeer,   and  that  the  aj^pellant  otved  VSm  no  <  uty  othor 
then    ti-i«t   r>r  refraining   triyrr.  wilfully  or  wnntonly  Injuring 
hie*     There  cnn  hf>  no  doubt   of  the  corrsctne*'-"    "^f   this  doe- 
trine  li-ich  Yunn  been  announced   ticse  and   tirso  again  'by   the 

.4* 


t 


ly)rvi\ja. 


»•&  Ailt 


oonotros  u«  c4>«t  v<;v.^.    \,....    .   .. ;..    in  this  caii<c  Is,    '^Wae  tLm 

•pp«IXtt«  A  tresxM&sMr***      vhil«  it  doup  net  sppwr-r  that  ths 
app«Ile«  vas  Mi£at«4  at  >roz1c  or  iSirirotly  connveted.  ^rlth  th« 
appellant,   yet  it  <lc»s  nppcnr  th'^t  he  i»as  at  work  for  the 
Anaour  Car  I  ime  Coap«ny  which  w»0  en^ajL:«<l  in  the  re-ici)f«€ 
of  cars  thwt  w«re   ehipped  into   tii©  ios  r  Xawt  and   taken  there- 
from  hy  appellant's'  engines  end  on  its  track  fo   thnt  in  the 
p«rfoiiaane«  of  appellant's  work  it  wa?  neeec^pary  tc  re-ioe 
these  oars  and   to  do  -^o   soBte  one  irsu»t  ^^erfona  this  vork  and 
appellee  v»»  Uiea  en*:«T^:;ed  at  thie  wortt.     ""he  «r>-«*n?vnl  v^t-- 
inter&ated  in  the  proseoution  of   this  \work  mid  ye  Uo  imt 
uaderftnnd  ti-na   It^w  to  toe  that   one  KUft  (•©  cngRfCd   ^paoifleal 
in  the  v«r>rk  of   tl^e  oMfUfr  of  the  preKiee?  before  he  can  l-*it»- 
fully  enter  such  premtsee,     Ke  swy  be  cnfiia^ed  in  the  work  th« 
prosecution  of  wlii^  implies  that  he  ehoul^  enter  upon  uuch 
prt'saisee,   or  th«rc  luay  be  an  ejspretped  invitation  ior  hi« 
to  enter  upon  ti^e  premises,  as  we  think  there  -ws-e  in  this 
esse.      "Vbe  duty  to  one  wi^o  cobsb  thereon  by   t/.e  oi^ner's 
invitation  to  trwnsaot  "oiisinese  in  wiiieh  the  parties  f^ire 
mitually  intereeted  ii?  to  eaierciee  reasonable  onre  for  rde 
s«»fety  vhile   on  XhnX  x>ortion  of  tiie  premises  required  for 
the  purpose   of  his  visit*     Vinder  suoli  oireimstancei?  the  p  rt 
is  said  to  be  on  the  'reiaises  ^  implied   invitation  of  the 
owner".     3raney  vs.   Inion     tock  Yjsrde  Co.,    2S5  111. ,526, 
"hile   appellee  wtss  engaged   in  hii?  work  *^t  tie    ice   -Oont  it 
aust  ^e   reiasmbered  ttifst  tJ^.ere  wwe  no  nther     ode  of   'st;  e»B 
to  this  plant  except  over  the  property  of  the  aj>  ellant,   ^nd 
tlie  was  kno-sB  to   the  appellant  vi;en   it  wo»  pl^clnt,   it-  ears 
at  tirie  plant  ior  re>icinj^  and   it  certainly  v>   s   intereeted 


/ 


'y 


J.  i   iurther   mt-pistr.Ttt   tftnt    in    ..  ■■<%    :  «y,    •^Tior 

to   thlB   injvtry,    tiv.'>t    tiic   RpprlliRnt  iiso   acf  ii  m xod   th«  r^ertle- 
ulnr  roi5t«   th-t  uppellee   sihflwldi'  t«k«  in  goinc   to  mi&  retvm-. 
lri£    Ircei  hJL?  'Vfork  at   tiile   loe  plant,   and   the  app«l]««  vnv 
at  the   tiiB€  of  :.!»  injury  pureuinf,   the  rr>ut^   (?o  cirftoted  and 
thle,    in  our  sslnd,   wouJd   canetitute  an  «xpir«?f»jd    invitation 
to  page  ©ter  app«llc*nt*K  pr«;wi»«»  to  oeriona  the  Twrk  in 
whieh  lh«  appeiLlAnt,    to   tsoy   t^ie   lt!tt»t   of   it»   van    {.rY^ewhHt 
int*?re£>t«d.      7h«  eama  <io«irin«  Iv   sufctained  by  n\xx    .upr«iM 
Court  in   the   c^ee  of  Pauckner  ¥••   'iakttSt   221  ^}1.,2&C'.     It 
war  further   said  in  ttie  CBft  of  Pauckner  ve.    ..(aleri,    ,  upr», 
that  th«r«  i»  a  i7«ll   <i«fin«d  dieitinotion  bett?e«n  n  :3ere 
licen»««  and  on«  vAxq  coaee  upon  the  pr«sie<?»  of  cu-iOth«r  \fy 
invitation,   cxpre?'^^   or  iapli«d,   Rni.  titat  to  eo«i«  upon  th« 
pr«mi»e»  undar  an  iiaplled   invitation  aewue  tlmt   the    visitor 
19  th«r«'  for  ft  rturroee  connected  »ith  the  Injpiness   in  whicla 
tli«  occupant   iw  enga^od,    or  which  he  riarrlt?*  to  Ve   carried  ^n, 
?h«   aaistt  thiriifi   is  said  in  the  ease  of  jurtall    ve*    ibila- 
dalphia  Coal  Co.,   2sbC   ill.,    11    ,     'ftio  appollee  ^^-t^r   «t  tijo 
tiase  of  \,X9  injury   en^vOi  «rd   in  fi  vov\.  in  Wiich  ho  and  the 
«»ppallant  ware  botii  intcreBtod,   and  hCi  ■*?(«»  tr*<vclinf:  along 
the  route   tieeitftated  lay   U**   ttij';,«lJl8j«t  and  vo   oo   nrt   beJit^ve 
that  he  wae  a  ir«»paee«r< 

It  i»  a«?xt  cont«ndad  Isy  appellant  thwt  even  if 
flrppallaa  wa«  not  a  1»are  lic«n«««  and  vao  at  the  pl'^^ce   in 
question  liy   invitation  of  appellant,    ctil^   he  lire   failed   to 
v-rove  tliRt  he  was*  in  the  exerciee  of  due  ci^re  and  caution 
fay  hiw  nwa  »js4'«ty-     There  is  no  rule   of   law  ^setter  eettled 
than   thr't  whex©  tzex-c   is  any  evidence   fairly  tending!  to  phow 


/ 


Ca 


/::i"?<vc- 


due   car«  or  oi3;^uisfl>tfme«e  i'rom  vhich  rucii  •  ny   .e   ir.i*:rre4 
tbat  th«   iinding  rf  «.  Jury  upon  this  qutption   la>  cr<nolu«iie. 
Th«re  iia»  been  nothing  developed  upon  tlil»  trial   thr-t  1er,de 
ue  to  believe  or  to   sny  th^t   the  appellee  wne  not   in   the 
exercise  oi  due  core,     lie  lonp  ^alicine:  along   the  bentern 
path  in  a  ucual  otenner,    snd  li^iile   the  pathway  tib.s  of  the 
width  of  four  feet  he  ?rould  not  neeeepwrily  be  requix-«d   to 
Vfirlk  upon  any  p'^rticulor  y^nrt   -r^f   t>  is  '■>ftthwr'.7,    nnleee   there 
wee   Bometbing  in  the  eurrounding  cnnditior.i?  that  vould 
indicate  that  Le   phoujd  do  !?o,    and  there  wa»  notVinf  of  the 
kind  Mre,  ae  the  evidence  ie  very  ele«ir  tiiftt   the  f».r pel- 
lent  w«»  neglijjently  opemting   it?  c*.t&  ftnd  running  them 
"backurard  «?ithoiJt  any   urwi^eeian   or  other  rcrnen  upon    the 
C»r  to    control   it»    ono  without  t-iving;  ar.y   vfrtSTilr^   af  my 
kixid.  by  vfhich  the  «ip5>fellee  or  any   nf  hie  ftpFOcin*«ie  couid 
knot!  of  it!?  approach,   i&nd  net  knowing  or  'nr-vin&;  any  rea?«on 
to  krtovf  of  the  car  coming  «e  cnn  r.ot   eay  timt   the  verdict 

1 

of  the  Juxy   VH.9.  jsanifftfftly  s^Rinet   the  ii'tvifht  of   the  evlcSiif*noe 
in  i-iaciift^.;   that  h«  vae  in   the  exercise  of  tU;c  cr-.c   l>ir  hie 
own  ealety.      The  Qu&ntione  of  whether  appeliant  -wfts?  ^^uilty 
of  ncfcllfence  or  tkie  apneliec  t.uilty  oi    contrihutery  nee- 
li^ence  at  the  tifte   of  the   injury  vere   queptionp   ni'  f?if.t 
which  werft  T)r?yperly  left  ty  the  eourt  tc   the  jury.     "^  If^in, 
Joliet  nik  i.netem  Ky,    lo.    ^e.    "homsis',    215  ill  .,16f:.   ".<\ho«»h 
l<y.    C-o«    ve.   Brown,    IbP.   111.,    484. 

It  ie  n-..xt  inei^tfd   by  counsel    for  n^^rellnnt   thnt 
the  court  erred  in  euetaining  the  deraurrer  to   the  pica  of       |  0 
the  etatute  of  liniitatione   filed  herein,      n.is   accident 
haupened  July  le,   IftlS.        he   ori£inal   geolarati onus^^^.2 1 3  e d 
I>«c«i&her  31,    1S^14;    tiie  -aaicnded  declaration  v;r;«j  filed     nrch 


> 


.  -       ♦   ... 


\j?ft;  •,f»M"Xv- ."ina    ■'J   %J, 


.  n  -^fT' 


■■»  fv   rs''"  '•  •' 


,    1917,   nort   tit^m   thra*  yf^<^*  aTtcr  t^^Jr'ftnrgninf.:  of  the 


injury.     ?h«  aaien<i«4  deolitratlon  as  cXaixxt?d  "by  »pp«llant  wn» 
to   th«  elfeot  th«.t  in  the  origiRRl  (4eclfiirr.tl'?n  it  w?f.n  alleged 
th*>,t  Atklovt  &  Co»r««iy  ov«n«(j  and  opera tedi  the  ice  houan  and 
thi^t  t»pp«tll0e  w«i*  nn  trmplo/e  of  Artu<mr  4  Conpiwy,   ctnd  that 


th«  RlJe^.rttion*  with  rel*r«no«  to  the  Tii^%   to  use  t>:e  natiu 
tray  wei'e  !^il\et«<l  to  have  l>een  feiiren  to  tiie  ftEinloye*  ol  Ar- 
mour «.  C'oja.-any,    and  Uie  aXlt^gatione  with  r#fer«fnc«f  to   tne 
dAme^ee  were   thnt  appellee' c   rltiht  arra  ■»»■?»  aroputnted;    t)Ant 
in  tJhe  aacnded  declaration  it  wag  Rllefeed  that  thp   ice-  v,ru>o 
wftp  owned  by  Arujour  Car  MncB  and  tiint  nnveiiee  if/,-.  .-- 

ploye   of   Armour  Car  lines,   and   the  ri^:l;.tff  to  the  up-e  ^f  the 
pathWB^   are  alleged   to  h.'?:ve  b€-«n  granted  to   tli«!  ei:;ployeo  ol 
ti.e  Armour  Car  .i.in^i.,    and  thnt  ti^e   '^.llegHtionff  *ith  resfor- 
ence  to   the  dam-i^jee  «r<f  thet  appellee? *p  Ipft  ?>Tm  r«nd   tirie 
finder  of  hi?  ri^xht   *mnA  nere  aflar-utstpd,     2t  i©  true,   ns  rt- 
pears  froa  an  exmnin^tion  of  the  declRrmtion  ihst   in  the 
Ari£;inaX  count c  it  is  alleged  t5:*r«t  apr.elJwe  wag  enfea^^ed  ^t 
iwrk  for  Arr.oxAr  &  Cojopany  nnd   in    ssos-.e  placet*  th'-^.t  the     er» 
Kit  to  uve  the  path  wnp  i-i-ven   to   th«i  cmrloyet-  of   Arseoux  <*- 
Company  ■who  Yttsre   required  to  labor  at   such  ice  house,   and 
eome  other  «iif  .erencet  are   pugtested,    but  *«  we  view  it  none 
of   thee©   quewtions  are  r;.i?,teri«l  and  none  cf   thcKi  fo    to  mnke 
up    the  cauee  of  action  in  thiP  Cftet;,     The  cauee  of  sctic-n  i- 
haeed  upon  the  n«f;li£,enoe  of  the  defendent  ae  ciiarfceo  in   t.hc 
oritiin»'l    and  jtmended  oo\int»  of  the  declftri^ticr,    wnd  the   ex- 
ereiee   of  due  cnre  hy  the  appellee  and  hie  rif ht   to   recover, 
in   the  original   as  v,'el3   t?«  the  amended  count r,    ail  of  them 
shoTf)  upon  their  fnce   th«t  appellee  wne  uy)Oia  mpr^elJanfr   f  rem- 
iece  hy  invitntion   s?o   thnt  the  o.ue«?tionf!    —    *-  -'"'    --ned  "nd 
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operaittd  the  ice  nlfnt,    and   tor  whojB  the  i*pf.«l\«e  wn?  rt   the, 
tim«  «n£fl^ed  nt  vrorlr,   c^.n  not  be  material,      '"hey  f^re   only       " 
circudfftnnce*?  attendlne   tVic  question  ap  to  >iie   rifcj^..t  to  b« 
upon   th«  property  of  a.p|>ellant4      '^hey   nre  iii^cr©  detnil??   out 
of  wliicii  the   rifcht   thft  >ic   allege .«  did   erist   ^ropc.      In    the 
c^s?*  of   .:wift  &  Co.   ve,   Foster,   Admr.   IftS  ill.,5f  ,    it  tine 
held   thRt  the  9»(?dltion  ol    count f»  In  «i   milt   for  the  death  r>f 
p.n  emr  loyc  froa  tho  fell    of  lun^tfr  \il:i4lp  bfting  v.nipted, 
charging   th«t    n;ch  fall  w«r»f»  due  to   the  u?»e   nf  r<   detective 
cog  wheel,    is  not   the    retting  up   of  ft   netr  cviee   rf   action 
barred  'by   th«  stmtute   of  lir?.ltj*tiO'i«»,    £«ub»«c;u«nt   to   th« 
original   eomraencemi^nt  of  the  oaupie  Rlthov^h  it  woe  orl^;in«%lly 
all«fe.ed   that  the   fnli  v/ob  Iross  the  neei^ligence  of  sn  siaploye, 
not  a   follow  »«rvant,    in  uein^    the  e.'^c -inery.      '^li®   orifcinai 
deei«ratif>n  m  t^.is  esse  did  star©  »   cmise  of  action  l:'ut 
after  ha vingi   stated   »uoh  c^upe  of  action,  ^  ivin^p  th«  nt^^li- 
geiio*  of  nppellwnt  njfjd   the  c^re   of  appellee   it   recited   other 
fpcts  by  wJiich  ita  ri<:iit«j  accrued  but  does?   not   introduce  arvy 
new  cause  of   action, «  t^.  wt:   do  not  "believe   tiiat   thr   filins;  cf 
this   rmended  declaration  wee  barred  by  th«   stotute  of  li!:il- 
tfttione.     Carlin  vs.   City    of  Chicago,    PCJ?  lll,,S7g.      It  na^ 
te  true   that  in  the   ?ft»tc»-ient    "f   fnea©  !;jntter«,    t^;f>t  did   '-ot 
fco   to  DflVe  ur.    the   pcts  of  negll-fmce  co^plnined    oi  ,    "night 
tr->m  Uie   tr.ctfi   in  tVie   enee  conetitute  a  VRri«nce.     'iTien 
euch  factp  developed  thnt  did  not  nece»»prily  4,0    to  mnke  up 


the  ©suee   of  notion  the  court,    on  notion,   at  nny  r  srriod   in 
the  trial  rouid   percvit  nn  ?sin<?ndaif;nt    to  ar  to  avoid   the 
variance,    "..ut    the  doctrine   oi    vatir^nce   is*  one  thint,   r-nd 
tlii    gtaT.tBeni  of  anotht  r  and  (Jirfercnt  cau>?c   of  notion  ie 
something  elee".     Orlin  ve.  City  of  Chicago ,    '\iprn.      it 


^ 


Appears  to  u?   thr^t  ths  9tf<set  r>t  this  aaMXdasnt  war  nlrs^ply 
tp   avoid   n  vRrinncc  nnd  did  not    ?tj?te  *»  new  rr  '^.iff«rent 
oau8«  of  netlon. 

iV«  er«  of  the  opinion  tJv^t  the  vf^rdlct   in  trie 
c«»e  vaB  fully  Juetified  Toy  the  efiirience  and   thnt  the  court 
did  not   cotijrriit  amy  rcverelble  error  in  the   trinl   of   the 
caee,    nsd  the  jitd^iaent  of   tiue  lov»«r  court   in  ^fliRned. 

hot  to  t»e  reported  In  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mi;  hand  and  affixed  the  seal  of  scudyCouH 

at  ML  VerrwfT.this  .  .^ IM^:/^:. , da\)  <^_^..: 

A.  D.  191M... 


e  Appellate  Court 


o 


/,    ■) 


Opinion  of  the  JJppellaie  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


lA.r^.^ 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  Harry  Higbee,  Justice. 
I — --TJonrjames  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk.  THOmIs  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  fifth  day  of  April, f  A.  D.  1918,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


Illinois  Central  Railroad  Company^ 
Appellant 


APPEAL  FROM 


Circuit COURT 


ynion COUNTY 


TRIAL  JUDGE 


HON A...^'.r....IJEWIS 


Texm  So.   7C«  In  the  Appellate  Court,  Agenda  1^0.36. 

iourth  restrict. 
October  Term,    1917. 

Vf.A.Albrifeht  and  ) 

ii,  i'.Iawrence,    doing   bupinete) 

&e  Al^bripiht  <i  T.a^-rence,  ) 

Apoelleee.  ) 

) 

ve.  )   Appeal   frorc  the  rircuit  Court 

S  of  Imion  Coxmty. 

lllinci?  Central  i;ailropci        ) 

Conjiany,  ) 

Appellant.  ) 


Anpellee   instituted  Rn  sction  of  ppsUi-upeit  a^^alnst 
the  appellant  in   the  Circuit  Court  of  bnion  County,   llllnoie, 
to   x'ecover  dfimReee  for  injuries  to  horees  end  raules   shipped 
on   one   oi   atjpellnnt'e   trains   from  i;onfccl«i,    lllinoi?,    to  Ji:;aet 
Jt.  ] ouiB  on  cctobcr  2S,   1916. 

It  appears   from   the   evidence   that  on    the    23rd  day 
of  Cctooer  1916,    the  Piprellees  loaded   in   to  ?;    ?tock  cnr  at 
liongola   at  about    fix  o'clocTr  in   the   evening,   eight  horses  and 
three  nulee  'bf'longing   to   t}:en,    together  T/ith  three   cattle 
and  eeventy-five  lotp  belonging   to  i  red  Johnson  and  Thomas 
Keller.      A  boe  rd  partition  v»e  put   in   the   cnr   to    neparate   the 
i.orsee   nnd  ?iuler   from  th<=   rept   of   the   ptock.      This  hoard  par* 
tition   c-nsipted   of    m   op.k  pl*\n}c  nailed   «icroee   the   c^.r  with 
eifcht  penriy  nails.      Ihe  Aorses  and  raule?  v/ere  not   tied.      It 
aope;^rp   th.'?t  tue  at-.ent   of  appellRnt  va»  present  at   the   time 
of   the   lo.'ding   of   this   car   nf    s?tock  and  tnr^da  no   objection 
to  the  iTimner  in  ■«'.-)dch  it  ytre  loaded.      It   further  appears 
from  the    evidence   that   these  horees  «ncl  'rulep  vrere    in  good 
condition  at   the   tine   that  they  v/ere  loaded,    except  th^t   one 
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of   the  fflulea  atout   six  lannthp  previous  to  this   time  had 
pneumonia  and  w-ib  af  fie  ted  with  what  they  c»ll  ponee  under 
the  "belly  but   the    evidence   of  one    of  the  nmelleee   is   that  'lihia 
mule  had  entirely   recovered  before    tlie   whi'nraent,    and   this  iL 
not  disjiuted.      xhe    testiiaony  of  appellefe*?  witneeeee   further 
tends   to    shov/    th;rt  the   ;.oree8  and  raulee  v/erc  T)roperly  looided, 
were  not    vicious  and  would   not  kick  nor  bite  and   that   some   of 
then  had   been   in   ahiptaenta  prior  to   this   time.      It   further     1 
appears   thnt  at  JMn&,    Carbondale   and  LuquoJtn,    citiee  through ♦*'^^^ 
the   train  passed,    that  tne  horsea  were  rcptlesB  and  vera 
kicking   and  oquealing  at   the  different   stop?  rifirie  by   the 
train  before  It  reached  jlnokneyvllle  stnd  ^hen  they  arrived 
at  i-inckneyvii  le  the  mule   in  qut  stion  was  rjovn  pnd   two  planke| 
were  kicked   oif   tiie    eide   oi'   the   car  on   the   end   in  which  the 
horses  were  loaded.      It   further  appears  that  at  1  Inokneyvlilel 
tlie    stock  v/ns  unloaded  and   tlie  mule   vras   'Ulled   out   of  the  c^rj 
end   Shortly   thereafter  died,      "he   remsinder   of   the   etock  wae 
placed    in  the   car  and  on  a   later  train   ehipned   into  i:a»«t 
8t. Louis,      -he    evidence   furt:.er   tende   to   i?how   tV:at  when  the 
horse*   reached   their  destination   th.-'t   ?nme   of   them  were   in- 
jured,   one    of   ther.i  hn<\  a  dent   in   one  eye,    the   other   eye 
skinned,    the  let.8  were   swollen   ruid   J7lr.innrcl    in  pJf^ces,    and 
some   evidence   tending  to   show   that    yomc   of   the  i  orses  were 
permanently   injured.      liie  jury    foimd  a  verdict   for   the  appel- 
lees and  judiiEient  w^  s  rendered   theicon   for  v97.t(>,    which  ap- 
pellant  incifita  is   contrary   to    the    evidence   in   the   case. 

*t   is    insieted  by  counsel    ior  r>ppel]ant   in   their 
argument    tivit   even   if   the    stock  vwe  loaded   in  £-,cod   condition 
and  health   that  appellees  failed   to   shov/   t'tLit  it  wn ?'   in  an 
Injured  condition  wh^n  unloaded  at   the  Kptional   otock  Yards, 
and   tyi-eri    er-ys   thnt   tr^e    first    tiuse    the    otock  was    reen  by 


«f*i  t>ai . 
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iT  S!i  1 1 


V  V  3  rr  .•To ! 


appellees  after  its  arrival  was  twelv«  hours   after  it  had 
teen  placed   for  unloading   by  appellant.      It  may  have  been 
eeTcral  houre  after   the  c^r  had  been  plficed   for  unloading 
before   the   appellees   »«^v;  the   stock   out   the   car  was  placed 
upon  wdiat  they   called   tiit;    ice   olsint   ov.itch  and   thert   left 
etanding  and  ont    of   the  appelleee   tettitisd   th'-t  he   saw  thic 
stock   in  riLout   one  hour   »^fter  it  ueA  been   Vinlon.oed  and   it  was 
then   in  an   injured   condition  and  describes    the   i.oreep  limbs 
as  beinij   skinned  and   Bwollen   and  the  jtMc  eyes  of   one  of   the 
horees   injured,    and  giving   other  deecriptions   thit   tended   to 
rtduce   the  market   value   of   the   horses,      '^he  ritneseee   for 
appellees   testified   that    the.    jioreee  and  mules  were   in  good 
condition  an(5   riropcrly  loaded  at    the    tiiie   they  were  i-^ut  upon 
the  c-^re   nt  Gond^^la,    nnd   th-t    the   agent   of   fl.nT)ellant  was 
present   nnd  Tnf.flc  no   objection   to   the  2>Anner   in  which  the 
horses   and  mulee  v/ere  loaded,    and  we   beD  ieve   thnt   the   jury 
were  warranted   in   linding    th'^zt   the   ptock  y-jt  properly  loade^ 
and   th^^t   it  wae   not   in  c  ood   condition  vhen  it   ro-;ched    it? 
dectination  and    thie   of  itself    ie   sufficient   to   create  a 
liabili1;y  against  the  appelln.nt  unlesf?   it  is  aiatie   to  appear 
Iron  the   evidence   th' t   tiie   injury  woe   attributable   to   the 
act   of  uod,    the   public   eneuiy   or   the    vices   of   the   animals 
themselves,      iiurke   vs.    ij.    .v.   iypreec!    ^o.,    87  Apr., 505.      It 
is   true   that   it  npptsre  from  the   testimony   thnt   vdien  the 
truin  wre   stopped   at    the    several    ptatione  above  named   that 
the   trntri  rnen  ht.nrd  the  iiorpep    -quealin^j   nnd  kicking   and   that 
wss  kept  up  until   ttv;iy  arrived  at  i-inckney  vi  He  vh.en   tl:iey, 
for   the   first   time,    ripoovered   th»t   the  rai-le   Tf^B   down.      It 
Rxrasinvr.   tViat  ^joVi^n    thia  nul  i»    o-ot.   d  f>\'7n   th^t    it    frowAed   the   othsr 

horsee   so   that  they  vero   fi^^htin^;   one   another  r>nd   thist  may 

« 

have  been  the  condition  in  which  the  etf^ck  v- &   in  at  the  dif- 
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ferent^et<')tions  that   the  troin  men  heard  them  kicking  and 
squealing   but   they   failed    to  aecertfln  vrhat   the   trouble  was 
until   tiiey  arrived,  at  }  inokneyviile. 

Xt   is?    insipted  by   coun  el    for  nppellant  that   it 
wae  ne£sli£jence    xn   ti-ie  Hv.pelleep   to   Khip   t}ie  invJ.e  above  de- 
pcrihed  bo.cauee   of  iie   former  condition  but  under  the   testl»! 
mony   oi    tbe  v/itneosep   lor   the  apptllecp   at    the   time   that 

the  iQulfc   was   ehlpped   &n«:l   the  fnct   thfvt   it  h^d   fully  reoovere4 

i 
frora  tile  fever   several  months  before  tliie   shipment  and  me  1 

good    condition  at   the   ti'aeof   tViC    shipment,    ve   nre   i^imble   to 
erty    thet    the  jury   ^ere  rianifeetly  wrong   in  finding    that  the 
appellees  -were   not   guilty   of  negligence   in    siiipping   this 
mule,    rind   thip  oirect   question  vra^   presented   to    the   juiy   by     ' 
t^ie   instrvsctionc   of   the   defendant. 

Theeie   are   all   of  the  points?   now  ur^ed  by  appellant 
in  i:9  argument  lor  '•   revereal   ^nd  nJl    of   then  v/ere    submitted 
to   the   jui2>    by    definite   and  p??.rticuiir  inetructions   '^nd   they 
were   all   Questions   of   fict  upon  T.hicyi  the   evidence   of  appel- 
lees  tended   to   ^how  th«.t   the    stock  v;'-.e    in  i:,ood    conditi'^n  >»hen 
it  >v?s  loaded,    that  wnen   xt   arrived   »%   itp   destination  and 
was  unloaded   th^t   it  wr^e   injured  and    thrt   it  v^ae  properly 
loaded   and  not   vicioufe,    wtiilc    the   evidence   of   nT)r)ellant  tended 
to    eriOT;    tbe   opposite   of  th«  ee   queetions   or   P'l  1  e-TFt  a  pr^rt   of 
them  but   the   jury  detersr^ined   the   i£:?ue9   of   ff^ct   thue  larde   in 
frvcr   of    the   -'.ppelleee,      TIac  judgrcsnt    Ip    small    -nd  v/e  cnn 
eee  no  re-ppon    for  h-"3ding   th'^t   the   verdict   of  the   juiy  waf 
manifestly   9t,ainpt    the  weight   of   the  evidence,    and   the  judg- 
ment  ol    the  lov.er  ecurt   is   nffinried, 

IfOt   to  be   reported   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 


IN  TESTIMONY  WHEREOF,  I  have  set^my 
at  Mt.  Vern0Tf,this 
A.  D.  191.-/.. 


and  affixed  the  seal  of  spid^Court. 


.  day  of 


ellate  Court 


o 


// 


/ 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  dag  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice. 
Hon.  Hang  Higbee,  Justice. 

I 'Hon.  James  C.  McBride,  Justice. 

CHARLES  C.  JOHNSON,  Clerk. 


,-w   X 


II.A.  1"^5 


THOMAS  £.  PASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  fifth  dag  of  April,  A.  £).  1918,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 

\ 


COURT 


No 7X. 

October  Term,  1917 


.Joe.JI.orwod.Qw.filci...et....a.l,.. 
Appellants 


..Y/ill.iamao.n COUNTY 


TRIAL  JUDGE 


HON MMAMIN.W,    POPE. 


T«rai  ha,   71.  In  th»  App«.llr>t«  Court,  Agenda  Hv,?.!. 

}>urtb  T'lttrict. 
Cctober  t«ri<i,      .   i;.  1917, 

3«lli«  Odot&,  ) 

vr.  )  Appeal   fT'^n  the  Circuit 

j  Court  ol     illiym^c^n 
Jo«  i.orv,'ouo?>»J<i,    Antone     ■lf*t3cov,'ic«,    )  County,    Sllinols. 
isarjity   Tonftxal,    l.oul*  J-evroKi,    Jcmb        ) 
^arett^i,    Anton  <h7iiri(;;%l'b&«,f«,   i  <^ter   J 
i^Aiiklo,  Jfua«e  kou(ly»   ^>.  i^.   vlilia^w.) 


It  •i|»pe«>T9  tram  th«  racord  In  this  ««{•«  th»t  \ 

iielile    'doTS,    the  epii^l.lee,    nnd  -)«nnl«  '  ttow  and  oth*r», 
ciillcirea  of    '.'jnijii'   ''ifioa  and  i-ess  o^ots'.,   comsienceii   ««p»*ra.tt 
«uit:p  8fr:.«int  ^  ;>p»lJajntB  In  Irnrklin  Coui.ty;    «*.er«u-)On 

(B  oh«n^c  of  v«nu©  ?,.'»»  taken  to  the  Circuit  Court  cf   i  illiisw 
•  on  c>ouaty  and  th«   tro  ««»«?'  w«r«  tried   ic(  tther  uron  the 
««i»e  «vi4ence  «n<l  wepar-Tte  vojtlietp  wiere  rrsiderciS,    on*   in 
f»s,v<5r  rjf   tiie  wife  (l^llie    'dm'a  for  five  Vsunrfrt'd  ^cllwrrt  ^ind 
on*  in  fttvor  of  tUe  children  .'enntis  vUobi  «»t  «1    tov  HfcVfen 
Jbuniiretf  doll-ru;    to   rs/vtr»e  *j|,ich  Jvi<:ic»f^«'*<^p  the^e  »po'.*i» 
«irt'  .  rf^s««?cute€t  »ji<i  preecnted  to  thip  oowrt  upon  on*   record. 

it  appear*'-  Ircwi  ttse  yecor<S    in  Ui@  cj*.»e   ti:-t 
^.^.**-.*,    .  ,*.;iii  «nd  ^-cji.    :da£j  ^er*  rea-ried  on  Cctobt-r  7,    19C-: 
ftn<i   ttj.at   tii«re  iH?ie  boftt   to   thssa   pix  children,    nnmtly,    .C»nai», 
u/lvet;ti>r,   Cimxles,    t/ioBi;:?r,    iirfcii    tsrid   Jf»ues«,    1}  «   ^ld«9t  of 
iR'h'^iB   :lcr    iift«>*?Ti  /^.irs   pni    th«^  yr-un^ie^li   three  yerre   old, 
thrtt  the  huptoflind  I««  vd'ja  vm«  at  on^   -^  •--   -^-- ■    -^    I"   f-^^-lnf; 


.». 


f- 


nnA  lator  with  Ui«  Jenkins     11  Caapuny  -ind  for  th«  /uller 
Construction  c;cMap«ay.      'Ihut  up   to  about  Aufeupt  iVXt',    rnd 
«v6n  «.it<er  tl'iu'^tt  h«  h«d   u«en  &:S'.mii:^  a  4,9od  taXery  qnd  hMi 
mip.oorted  hiv  wil«  Mad  children  r«*«oiiftbly  vtfXX^   furnittoed 
th«a.  vith  &  eoislort«ble  Ix^me  «nd  ffuiijpXled  tumn  «>itli  th« 
rtni«onK\jJ«  n«c«»ii«rl«»  Qt  Jif«.     "liat  r;rler  to  Ati^upt  1»15 
i*«  h«d  1»«e«tn«  addiot«d  to  tb«  u»«  of  intoxieatinfe-  Xlouors 
but  the  ii^^'hit  sftiT  that  irrtir  upon  hiiii  ^ary  r»t>id)y  and  h« 
fir»f^a«ntly  l>ec«ir!«  intoxicjntt<^,    ofttis  h  -vlnt;   to  be   cnrrii»<i 
to  his  hom«;    th'Jt  h»  finaliy   bf£ftn  to  atfeicct   Mr   f»??,lly, 
fcil«(i  to  support  th«i^  or  ev«n  iurnldh  th«a  »^ith  tir.«  noo* 
«ff9i:rieB  ot  life  and   tmt  the  fnroliy  wft»  fit  tit!!»#»,    -  ft«r 
iUi^i^ucrt  X^X;^,   (J«ef<e»d«nt  upon  iivv  kixmrtid  mtd  stherv  lor  cur< 
port,     l')^*  hu»i?aiid  cuntinued  uxb  drir^ting   ejiC««!n*i"veXy  antlX 
(<oir«   tl'^.e   in  January  I'^IC  tvhon  at  X»eo«u{i«   Ine&ntt.      >.r>  inquee^ 
or  coc'ssiiselea  w«ss  h«d  »r»d  this  coMmirKion  fownd   th«t  h« 
it»ee«^tt   in««ne  irosi  th«  u^-te  o£  ftXcoiioXio   liquors. 

7h«  evidence  tended  to  shov  tkiat  before  im  iooquirtd 
tloie  hpoit   of    i.'ttoxlcation  tlint  r-e  wpp   Jsn  «l>le  bodied  r^an 
('••tcnabXy  competent  and  atle   to  earn  e^  go'jd   i^eXary  and   fur* 
Milled  a  XivXiii^jod  find  sainteB-'iKce  for  Lip  isii'f  r^nd  children. 
The  eYidonee  further  tewrsded  tn  fitiom  thst  the  aefynd^ntf   knew 
of  his  hip.bitunl  ir.tor'i cation  ^.\   the   tirec    they  v.erf    isslline 
hi?;:   ilfjuore.     it  &X&o  »ppt'«r»  froia  the  evidence  of  the 
»pp«Xlortts  th«t  prior  to  Aiu  uBt  Iviti   U  b  },i.ipbHnd  h«d  nt 
tiTficp  bftc  jrae  lntoxioe.ted. 

The  decX^iratiori,    re  e^iOim  by  the  r<»cord   in  ttiie 
cftee,   !■«  in  the  uouaX   lorm  «.nd  chP)ri,ee  tht^t  t^ieee  defen- 
dftnte   erid   »vrid  ii^Mt   intoxicating  liquore  to  the  /.utband 
which  o&ueed  hiB  to  bee  •   *;  f-nd   hr-  hnVitsmn  v-    ;?;♦-:?  icnted 


•@. 


and  in  een»«(}u«RO«   of   puck  Intoxiention  ^«'  n«(rl«ot«4  and 

c«fcffe«5   to  lollo«  9ny  ii.iinfiil   tscttu-ps^tion  and  nqunnd«r«<! 
his  Koney  And  property  for  iRtoxleating   llquore  ond  ri«>|;,l«'eted 
mnA  flailed  Xo  x  tOfiAtt  .'i?  fattlly  vtitlji  lood  and  r«lKPnt  nn^^ 
the  n«aee9Ari«9  of  life   nnd  Ui«t  in  con8«qu«nc«  of  PUQh 
habitual   iatoxicatioft  h«   i)<«oa«ne  ^trnn^ed  nnd  ^^^p  on  aticut 
the    Slith   of   jHnuAiy    Jfclf    lirijud-  «id    xn»nne    nn;^    en -s.-i tti-d    to    -i'rt- 
inwnne   fi»yixm  »t  An^A, 

Tiie  firet  error  »cH.ned.  ^nd   nr^ted   by    ■'      ....:,.,:,     I 
1«  tijat  tii«  JudtKOnt   i»  e^ntrmry  t«   t>i»   l«w  »md   the  £vid«nc«.l 
App«li»nt«  insiFt  tixnt   t^i*  »vi<S«nce  doe*  not   ehoiK  t^ist   ti.« 
d«f«iiid9nt  Mtott«  ^i3*-t3cpvice  iPs^Xd  or  a;^v«   intivxienting  liquor* 
to-  tern  .  •    cdom  fct  any  tlja«  or  tiiat   t^ior*  were  sny  pnl«»>  »«»d» 
b«t*«ea  /ufiupt   I,    181&  and  Jnnuaiy  Sa,   I91C  l>y  >aitone     tjtt- 
IreTrioe,   J«ter  K«mkXe»   ^-aracy  Tonaixal,   And   Mnton  ihrmicn^bu^fyj:© 
durin£:  the  tim*  at  ftlT«£,«d  in  th«  deolt^rrition.      ^e  do  not 
so  Ttnd  this*  reo»jrd.     As  W6  uRJitfrotand  it,  Karry  ".'"Xta, 
vlswde  .Vitller,   Chrxrlie  Jonoe  and  0.    :  .   Urljn>«n  t«?>tifi#d 
th»t  they  hAd   uewn  him  driPk  during   the   rusa;  fit  ftr.d  foil   of 
lS»Jfc  in  the  »«v€r<«l   »Rioons  referred   to,     as  to  Ui«  elateneni 
tliiet  no  otie    IsvUlied  thut  he  was  @ver   in  iJiike   «aloon  of 
Auton«    -tiitktf^iiict   16  not   y-u»tn.in«d  by  the   record,   ««-  it  j^.j^ 
peer«  frosa  the  record   tJ^ts-t  ti'.«!»«  ceveral  deftndsnts  w*ire  «n- 
ftai,fed  in  Viic   Bftloon  hu^inej??  in  their  r« Elective  »«il'»<»n« 
in  ^eet  City  and  Claude  >uiler,   wno  snys  i.e  we  r.CQuiilHied 
in  wefft  Litj,    siVB   "fell   I  have  e««n  hi»  in  all    the  »&l?><?ne 
out  tiifjre.      1   h'^te   ^efta  him  buy  ot  all  pi^rrjee".      And   sfc-nin 
£«>»   tiisjt  ;j«  }.aci   pi.'tn  him  drink  at  all    ti*e   oitucec. 
true   that  he  ^.ii  r.'»t  n^'^***?   :»t»t^ewiee  pftrticul^rly  .;j-inc 

one  of  the  plnce*?  »t  which  he  ««w  him  tlrinV:,    byt  under  the 
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by  4(ui-i«r  raid   >i   couciuwl    tor  «pi>cliHntif  i.yS  doeircd  to   ques- 
tion it  tte«)/  cot^d  er4.ffiXy  U««Lve  called  ior  tJdc®  t.i£>#  nn^   ->l.'\o« 
ol   toiCh  fSrliiicin^  l»ut  Uft^iy  <£i<3   not  do   «o  «ndi  ^Hrtkrwlctt  nor 
non«  ol  th«!  d«f<indiini«  w«nt  uron  the  wltnei^v  friend  find  d«ni«d 
hm^iKit  KtAflc  nny   03'   th*i»e   Sftlee  and  we  eannot  ep-y  tiv.t   the 
Jwxy  i?»r«  rH>t  wn.rr»witfr<J   in   finding  tl:iSf,t  he  '.ureliaeert  llq[Ui3r 
6t  tr;e  ee.lo'^nj?  ^f    .tatJceiPltse,   iiwijcle,   Ti»n«Kiii   end  Vhrnncftb- 
^''^*<»«»   »»  weil  «»  txie  <»t3fter  d«f©n4)>».nt».      I'h^'i  cYidenoc   of   eon* 
of  tij*  ^tneeeofi  in  f?*ct  wpeaitltid  rnmtt  of  thete  pftlcoa*  «it 
pl«cee  wh*re  he  j^ure^iA^'eiJ  tu^C  dranJr  liqxjnrf.       1*  crtn  not         / 
pp.y    that   tite  Jury  T.r.e   -ot  WArrf^nttd  in  llndln^   tLat  he  pur- 
olxfte«<i  liv:^ucr9  P>t   tiitee  places  nnd  t><i8  iv^s  £>   <;uaetlnn  of 
t&c%  r<»r  the  Jury  to  determine. 

It   ic  next  initiated  tixtit  Hit  «c\irt  frrreci   in  elTing 
ftp|ri«Ileev  instruction  ho.    i   b&e^v-cct  it  xtitsixtf  to  i.is  i.&t"4tual 
Intexicfttion    .rinr  to   Aufci)»»t  1,    li>15,   ■bs'ln^  the   \.iv6  Cjuf-rged  |  ^ 
in  the-  (leolor&tion  iiosa  wiiioii  hifl  itft.bitii*.!   intoxjcatiori  be* 
4a«.  .    xi-na  tl.ie   instruction  ref^rt  to   tiie  intoxica- 

tion piier  to   th*>\  di*t«   and   then  ««rivieie«  the  jury  thtt  eT«!n 
thew^^h  he  we©   in   tne  h/^bit  cf  'beec'iclKe   Jntoxicatad  prior  to 
th«*v  dnte,    iptill   if  the  rtef^ndj^nts-  wojd  toisi  intoxicntlng 
ll<?uorf  «nd  c«>up.jd  )sl«i   to  r«mnin  h»bltvi»Hy  intovioated  nnd 
in  convfequence   tnejceof  he   »quRJi<ii?recS   tie  tr.on*?:/,    etc.,   n* 
char,  fe<4   in  the  <i«olar«iio.n,    th^t   they  ipfvuld   stil)  Ije  liable. 
*#  c«n  see  no  error  in  tViiP  in»trvotli?»n.     The  ar-T'cllnnte 
ettcwptt'd  ui>on  the   «y-«L-^in«ition  of   tiieir  witiaew'^tie  to  fthow 
that  the  huebAnd  niui   0@«n  in  the  hai'bAt  ff  fj.ettin^:   ^.ntoxitAtejd 
prior  to   ti.ij?   tii^ae  nnd  yjc   think  tiiat   il'i*  n-ppellee  wpb   fully 
vi^arrant'sd  in  presenting  wi   laptrwction  upoi 
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It   Is  b1(!>o   la»»lrte*   thnt   inrtr^ctl'n?'   4,    6,    f>   nnd 
7  viicn  ?*11   rend   togetl.er  vith   inrjtnxtlon  "'o.    1   (iivsft'   tht 
jury  ttiit   ritht  to  RpriFesf*  damufce*  fnr  insfinity,   lop-    '^f 
propcrt   ,   iiftiitual   intoxication  for  an  ind«finito   ti;jt, 
■whan  un(i«r  t>ift   asolarwlion   tii«  dlml^^«t  t^mt  aould  1»«  r«- 
coverttd  would   he  Sot  \oes-   of   r'UT>r«>3:*t  lor  ?t     criod   ^JJT   *?!» 
23onth».      irigtn4«tioHi  4  ia«rt-ly  delinks*  *h<t   ii?   i^tfrtt    ?r   «!k> 
liraced  ^fitiiiift  tiie  torr^   "^e.-ir.p  i>i   ntpvort".     ir.pti-uction 
iMj,    b  dttlinte  the  dutite»  upoa  th«  \:i».xt  ttt   xut  hMtfhnvA  and 
iti.t3r»€r  to   s-upport   the   vifM  and  oiiildi«n  tk:iC  ishat  Hry  o« 
lnolud«d  within  that  ©upport.     in»truction     o.   a  ndvis'sw  th« 
jwxy  tLf<t  if  Uie  dvCendnnts  Jw*d   cold  to  the  ouetand   intoxi 
opting  3it:ji;<5ri?  and  h>"I  caused  ixin.  to  tescoKt  hai4tuftlij^  iu- 
toxicat«d  (smd  t3fi;-'t   &y   riefi»<m  tii«reof  pl»intiff»  hnd  lopt 
their  ia««iis  ol   t«-u;.:;'Ort  n»  chari;«d  in  the  declar>^tion  tibs-n 
tl3k«y   »hould    lind   for   i/**  n.liil»i«.iffg,      "ri.ie   ^e\rnth    inr<tnic- 
tion  *»d<!(l*e«  t.h«  Jury   that  t^jft   9«1 «  of  intf^xlcatln^  .llouorr 
to    •  *--s:  Tdesn  TO«?»t  "be  ol   ^uch  a  cJisrscter  <*  ■  ^•«i*tXjr 

Of>«trit«ate  t©  lii»  hsVituftl   intoxlcntion  rvr^.   infinity.        « 
think  tiii-t  the  efl<»ot  cf   tr<*a«  Inr'tn.ctioA?*  if   thst  if  th« 
t^efvttdante  had   sold   intoyicRtlng,   iir^ucrs  to   the  tiup-bcnd 
to   euck  -AXi  «Kt<>nt  a»  to  «au»<i  him  to  beooste  h.  bltuf^Xly   in-> 
to7.lc«ted  and  to  ca'^s?*  r.lE*  to   r)«jC'.K.6   inttirtc  'Ejy  reai=»on  cJ 
which  he  w«p  fot  nhlc'  to  eupport  hie  i>j;-i,ly,    ty^t   then  tr»«y 
wtsft  entitled  t©   xecoiiiarr  fcr  th*  .lo**.'  ol  t>-:.«iJr  Ke»n&   rf 
t>i»pjsOft  «nd  wt  do  not   tiiink  thnt  th«f    l»» true ti one  «rf    sup 
©•ptll,l«  of   the  construction  i,lven  th^vai  by  eciunpel. 

Cs]S;>lisl»t  ie  ftlpo  »n>vi«  of   inftructiozie  nine  Rn4 

t.i>»i ,        r  n«if^'>€»'^i<>!^    "*«•    airanly    Attfin«*m   whet    S»    mcRnt    by 

■ex«Br»lK;ry  d^mn^fe*":    and  inptruetion  ten  RlviiJes  ti*»>t  11  the 
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Jury   bi\'Li«;vt!    iro:.\   i^ct.    fvx&t. ntit?    Xr.-  %    1nt\   ;»u  i'  "-.r.d   ■. -,?    " 
hAltltual  tirunk^.rd,    «rtd   U^evc  defcnctr^nt?  knnv.^in£  him  to   t>« 
such  sold  i^nd  fc«v«  hla  intoxicatliiir  liquor?  j-nd  cnuwed  hiss 
to  rMtnla  Xie«i,itx.a"Jly  into7:lent«d,    then   ^ych  ppI*?  v-ould 
toe  re^varded  in  law  n»  u.'iJei?  iPiAfully  *nd  v^ntorJy  wi^de  >nd 
Vfoald   autli'3ri,T!«  th«  Jw3py  i"^  tneir  ^nund  dlpcretlon  tf»  6-k(iM 
plaintiff  «y«R3ril«ry  <3 «*.?•? *>jt-«^  iw  ?<f5clitinn   to  ^^ctxinl  d^?r?»^,e^?, 
if  arjy   tn»c23   dats r^^- «; »  li^v*  Voca  prf>ven.      i>e   thir5f   t\iiti9t>   ir- 
»tmotion«  or«  correct  ar.d  <»  re   pu?t«Ar»*?3   ivQly  "by   fne 
c»Be   ol  Fftnnc'dy  i^roe.  v».    -ulliv^n,   13f   HI.,    jA. 

It   le  furtl)«r  urge^   thpt  th«  court  «?rred   in   sd- 
jal"vlin<..   tiitt  coninl?^lnt  ol  An:*»  i'errell   whcrei'y   '^i'^a  iiu»lr».ad 
%(kf}  &o:&jaltt«d  to  the   inff«n«  awylufs..     Jt  appears  lr->m  th« 
record   in  t)ii»  cnene  thnt  Anria  ierreli  5-.ad«  coarXaint  to 
the  County  r^t^urt  wad  proourod  n  cmssnltsion  of  ^h.y  >ici!!»n»» 
to   «f3r»Kin»  l.mik  Cciocs   lor   inpainity.      '^hnt   the*   C9urt   crd«r«d 
thi«  coKiiiiw^idn  i\nA  tm!S«»one<d  p]ayei«i»jrie   t^  .•  ct  upon  it  rnd 
thie  comnittfion  iound  tfe' t  b«  v^.*  iA«»n«   -ijn  ftcc«>unt   cf  ??}< 


? 


c\ 


cholitja,      TJm»  coKpIaint   filed   by  Anna  ^crreilJ    iarid   the  or.:-* 
of  the  court  directin^T   «  opi.mia'sior!  to   t>«  wuBmontd  ^^r^ 
clearly  inadiflisiwiivle^    and  •while-   it  ?rjr.y  >.»   trvse  t^^tist  «•  the 
finding  of  the  eomfintuion  v»*»  «  watter  of  rullJc   xrcnrt 
r«quir«?d   to  bt.  kept  «nd  imeordcd  tbst   wwch  fowlt^   te  s^d- 
«itfi>.a<^,    >'tt    It    ip   '^t>it<f   ftleftr  th«t    tJ.«   <;?:»r  "inint   m-jd 
•titr  «r<^«rt  cijuld  not   v^e^.     "hey  >rere  only   Intioduee^l   fer 
th«}  pur-.a««   of   sciowins  t>-te   effect  th«t  this  liHcltuail   in- 
toxication hnd  u^iOB  tii«   iiu»band,    be  r'idee-   Uiet©  '.'*!^»^   other 
coap«t«sfat  ■.jjfO'^;^!,    thst   of  ti  «6   doctor  ?t»d   rt^«r     ergons?, 
niiicfc  cui Jioiantly  proved    Die   incnniiy  si    tji*  jiu^t'^nd   and 
thv^t   it  w/'.s  caustd   in    t>>eir  Jud^jaent   %T^ti  ,^lch-li jos,    po 


7 
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th«t   wt  «*«>  net   l3iilj.«ve    the  ^ryiifllnnt)^  v«re   in  rwy  T.Hnner 
injure*}   >.y  tiii»  it  r-tiisony. 

lor  flw  hundred  dollfti'»  nnd   the   c),ildr«n  for   foven  hun- 
dred dollars,    'md  it  go^wp  to  u?  thut  u^ion  a  lio  1    con- 
slderntion  oi    thle  whai*.    record  th«t  s'ul)?<t»'.ntinl  Ju."tic« 
had  b«(in  aon*»   nn6   th«  Jud<vE«jntR  ol  tha  lov^r  court  or*; 

SLXXixi'dfiik* 

T.ot  to   b«   reported  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 


IN  TESTIMONY  WHEREOF,  I  have  &et  mv  ha. 


t  mv  haizd  and  affixed  the  seal  of  pq^d  Court 

z.... 


o 


"^>,.-' 


\ 
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Opinion  of  the  Jlppellate  Court 


\  / 

AX  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Tllinois,  on  the  Fourth  Tuesday 

in  the  moiith  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 

being  the  26tfk^at)  of  March  in  the  L>ear  of  our  Lord,  one  thousand  nine  hundred  and  eighteg'n. 
\ 
Present:       ^ 
\ 
Hon.  Frhfiklin  H.  Boggs,  Presiding  Justice. 

Hon.  Harr^  Higbee,  Justice. 

t^Jfon.  James  C.  McBride,  Justice. 

CHARLES  C.  JOHNSON,  Clerk. 


2iii.¥i^'^ 


THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  i^-wit:  On  the  iMoi  dag  of  April,  A.  D.  19 f8,  there  was  filed  in 
the  office  of  the  Clerk  of  said  Coifrt,  at  Mt.  Vernon,  Illinois,  an  OPINION  In  the  words  and  figures 
following: 


COURT 


American  Glycerin  Co.,       / 
■ / 

Appellar^ 


COUNTY 


TRIAL  JUDGE 


J.    C.    EAGIETON 


X 


Tenn  .0.    '.  tate   ot   llllnoiv  X  ikl*24« 

,vin  th«  Ajipellrjtc  Court  ,- 


i'Wth  District      ^.. 

■'ctohliSm^''iena,J£CJ>,   1917, 


)  Appeal  fr«n  %«  Circuit  Court 


iU!Kerioan  (•l.i^corin  Comp'nny,)  of  Crawford  Si^unty. 

Appellant.        )  N 


It  appear  a  from  Xh*i   record  in  till*  c&ie  tliat   on  or 
about  the    twenty-fif txi  day   of  July   I'iilti   the  appellant  hired 
«  t«£Ba  o*    iiorpet*  from  the  apr'ellee   to  be  used  by  the  apael- 
l»nt  in  tranffportin^^  nitro*glycttrin  from  appealent**!  factory 
near  ^jtoy,    in  Lrawford  County,    Illinois  to  Ca»«y,    firldgeport 
or  }  awrencevilie   hp   ti»e  occasion  ehould  demand.      Tiie  trip   to 
CflBcy  fiiiA  back  vnn  dbout   eixty-pix  K.ile?,   find  oppcllmnt  claint 
thfit  it  inforaed  apooll^  e   that  it  would  caake   tiiie  round    trip 
in  »ib  out   three  days. 

The  oppeD^nt  began  ucin^  the  teem  of  horeee  about 
the  twenty-fifth  of  J\)ly,    nnd  continued   tc  use   it  for  about 
two  weeke,    and  until    the   fift}Ld.ny   ol   August,    nt  which  tine 
one  of  the*  horoes  diod  «hil«  on  a  return   trip   Iroiu  Gaaey* 
The   weather  wns  very  wftraa  snd   it   in  cl  >.iiaed  by  apnellant   that 
the  horee  died   f r  la  the  exceosive  heat.      The  appellee  in£*iets, 
»n«*   «ie  evl^crce  tend©  to   ^hcnr,    th^t  fnr  t-o  nr  three  dsy« 
belore   it  died   tJie   norgc  w;ie  not  'fltll,    and  during   thie   time 
lagged  in     .io  wnrk,    and  did  not  eat  hie  feed;    and  that  appel- 
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l<int*«  driver,   who  wnis  irunk  T^rch,   fitter  diseoverine;  th%t 
th«  horse  vns  Ineel^is  in  ^'>i>  work  nnd  not  entiriij;   hio  fe«d 
nee,Ieeted  to  give  the  horo«  the  proper  r.ttcntlcn,   but  oyn" 
tinued  to  vork  hlr.,    nnd  vihlle  it  appearj?  thf^t  th^  work  Wftt 
not  )iettv>,   yet  the  hcst  wss  oxce»eiv«  and  one   of  nripeXlant'e 
Tiitneiff'piT,      r,   Hidpeway  a  veterlnory  purgeon,   upon  erote* 
exfl»inntion  ptated   th-^t  If  the  horee  had  received  proper 
treetment  on  iriday  r.it,ht  th^t  he  v?o  uld  nf>t  hnvc  hod   trie  at- 
tack . 

This  c«pe  itA9  brfiUfcht  "before  a  Juftice  of   tJne  leace, 
and  appealed  to   the  circuit  Court   of  CraY.'ford  County  inJher* 
»  trlftl   b>   jury  vne  waived  Rnd  the  cauee   tried  by   tlse  Court, 
and  Judfcssent  rendered   for  the  appellee   for  "^o  Kundred 
i^ollare  find  copts. 

The  triefe  r.nd  arguiaents  filed  by  the  parties  in  thief 
ease  ate   quit«  exteneive  but  as  ve  think  the  princlpnl  cmeetion 
Bade  f>n!&  dlscus^vrd   in  the  c??ee  i?    :ne   cf  f '-^c  t   r     to  vrhether 
or  '.ot   the   appellant  ns  Ijsilee  uBcd  ortMn^ry  c« re  for  the 
home.     Counsel   lor  r  pel3»mt  '^.nd  ji^pcllee  »{  ree   substantM.ly 
upon  the  lo*  controlling  CfBeee  of  this  chnr^'Cter,    that  is, 
that  s>  tni3<=e   for  hire  if  bnund   to  t.^e  c  rd in nry  care  in  the 
preservation   of  tue  property  f^n«i    euch  cmre  ae  nn  ordinary         /  "^ 
prudent  ssan  would   beetow  upon  hie  ov^n  property,    and  ve  think[ 
that  this  is*    the  correct   rule   «nc   ip  \  ell   sustained  by  the 
autltioritiea. 

It   is  further  c-tntended  by  the  appellee  th«tt  when 
it  wr»»  shown  thit  apfiellant  received  ttie  horee  in  good  condi- 
tion thr>t  it   ic  ^ia  duty  to  return  the  r  orse   in  the  SRme  con- 
dition to   appellee  or   !».■  ov  sorae  legal  exouee,    or  in  other 
words,    show  ths  t  he  had  not  been  guilty   of  neglig,ence   in 
coring  for  the  horpe,    nnd  this  doctrine   is  rir^ctically  oon- 


XA<:riy'. 


ceded  \jy  the  appellant  who  »aye  in  lit  lyrief:    ''The  raere  fnot 
alone  that  there  ie  no  evidence  of  ne^^ll^ence  on   tji^e  part  of 
tjtie  R{)pell)ant  will  not  relieve  it  from  liability  because   tVie 
law  placee  the  burden  of   sLowin^  th»t  it  ^a.^  not  negligent 
upon  p.  pellant  when  a  prima  facie  case  ie  m^ce   out  agminnt 
the   api^ellant. "     riut   it   i»  contended   by   the  apx>ellnnt  that 
there  le  abundant  evidence  to   ^ihow  theit  it  ut^ed  due  or' re  for 
thii?  horee  R.t  tiife    tirie   in  qu<. otion,    and   the  tcptlmony  amec- 
iallj  relied  ur>on  in  tr.ae  p»rticul^r  ip  thf>t  of  Irank  .riuroh 
«ho  vinn  the  man  thst  drove  the  horer    in  queetion  during  all 
of  the   time  th«t  appellant  hnd  the   team,    and  wwp  driving  hl«i 
upon  the  day  th-nt  he  died,   wi^io   testified   th^t  he  drove  him 

C}<ref  uil  iy  and  c«utiou«?ly»   and  drove  hins   in  ?•)  ^f»lV,   and  watered 

I 
them  frequently,    and  th-it  he  taw  nothinf  s'lt^ng,  with  the  horei^ 

until    noon  of    the   A^y   tlint  he  died,    nnd    th»t   uf   eirjon  ne  he 
discovered   that  ..e  wms  sick  he  called   the  verterinary  Dr. 
Rld^ewey,  who  treottd  the  uoree,    but   in  srsite  of  the  treat- 
aent  and  in  a  short  time  after  the  vettrin^sry  w)?  called,    the 
horee  died* 

it  ia  insisted  by  counsel   tor  afp^H'^"^  th».t   the       , 
evidence  of  Burch  ie  sui'licient  and   the   only  cacsjjetent  evi- 
dence  to   phow  that  the  horee  Wft»  properly  treated  and  cnred 
for  cii^ring  the  time  th»t  ?'urch  wne  driving  hie,    and  it  ie 
clfiiwed   that  thie  ip  not  c^ntr'»dicted  "by  any  c^mr-ctent  evi* 
dence  nnd   ttet  the  Court  erred   in  nfteittin^'    ae  appellant 
clairae  neolnrf^tions!  of   -urch  Jupt  before  and   at  the  tirae  the 
hor?-©  died  e»  to  the  manner  in  which  the  horec  had  been  1 

trented*     The  appellant   in  ite  ahetrrjct  fnilcd   to  preeerve 
any  olajectione  to  the  ruling. pof  tlie  court  upon   the   enmpetenoy 
cr  materiality  of   the  teetl^iony  th-t   ie  no^n  cf>mpl?.in©d  of. 
If  one  depiree   to  t;o»it,n  as  error  the  adciiosion  of  evidence    / 
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then  such  should  te  'pT%»*xs%d  in  th«  nbstrnct  but  the  <^bfltr<j;et 
In  this  oaei«  neither  dlselovev  ocjtotlone  or  •xoertlontto 
th«  evidenco,   and  thie  ie  necvss&ry  before   It  onn  be  oon-  ' 

Bldered  \»y   this  Court.      Korth  M9,   Zerwick,   97  ril.App,306:        1 
Uibler   v».   City   of  feattocn,    l«i7   111   22.  ' 

After  a  careful   examlnatloh  of  thie  record  we  are 
of  the  opinion  that  appellftot'c  contenti-on  "©  to  the  ndmi edi- 
bility  of  thie   teptinony   ie  not  ';?eli    tsiV. en   even   if   it  bnd   been 
preeerved  in  the  afcetmct  in  proper  form. 

The  record  dipcloece  that  upon  the  croee^esuiiaination 

of  the  vit«ei?e  Irank     urci.,   he  was  neked   if  he  h.nd  not   etnted 

to  iyerg  nnd  other  parties  named  thnt   the   uoree  vns  off  of 

hie   feed  and  hnd  been  drsi^^ng   for  two  or   D^ree  daye;    that  h« 

ate  all   of  hie  feed  during  Friday  night,    but  Cv' turd  ay  morning 

and   Sf  turdny  ronn  he  did   not   e^^t  nny   of   his   feed,    to  which         , 

t 
tl-i*  'ifltneec  anrwrered    "no".      And  a   .jueetion   mbPt'^ntiel  ly  tht    j 

1 
B«Re  we  put  to  the  witnese  ne  to  r  converention   thmt  he  had    j 

i 
with  T/Bniicl:,    r;r.  Hidgcwny  and  iyer?,    to  which  the  witneee 

Rnewered   "Ko".     Af  tt  r   thip  wltnere  had  thue  answered   theee 
quei^tione  upon  cioee-cxasiin.ition, counsel     or  apncllajit  in  re- 
direct  exaijJination  ssked   the   witneee  to  give   the  conversation 
that  he  hrtd  Viith   theee  p    rtiee,    which  ho  proceeded  to  do,   and 
later  on  the  Court  permitted  witneaeep  to  tt  Btify  to  the  par-  | 
tieui  rr   et«t.emento  th:-it  the  witneee   burch  hud  been  inquired      [ 
of  f^nd  denied. 

Jf,   when  Purch  aneiitred  that  he  ba<^  hnri  no  euch  con- 
ver  cations,    the  ei^itter  h- d  not   been  ti^ken  ujj  by   couneel    for 
Hppellrmt  n-nd  the  ccnvereotion  toroufexit  out  by  hin,   then  v 
believe  th'?t  the  Court  would  not  h- ve  permitted  theee  witneetee 
to  testify   to   tJ-ie  p   rticulnr  conveveation  ae  it   nnpenre  that 
in  the    examinw tian  of  Doctor  iidgewey  the  appellee   nought  to 
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bring   out  a  conversation  between  hlia  and   the  «t:.ent  i^uroh, 
but  the  Court  held   th<:$^t  h«  was  not   entitled  to  that  converss* 
tion  r?,p  it  wnB  not  given  in  the  line   of  hip  duty,     inter  on 
in  nie  crose-exanlnBtion  I'octor  hidgeway  testified  thnt  if 
the  horee  bod  received  ;  roper   treatcient  on     ridry  nieM  J^« 
iBoulri    not  h^  vc  had  thnt  nttwck;    and   furtJker  »tot©8  that   tiie 
horee  had   uot   received   the  proT>er  treatment  for  n  dny  or  tvo. 

ift>*i5e    there  wr>e   porr.e   lrreta«lf?rity   in   the  admlBSion 
of  these  contradictory  ?tnt«aente»   yet  rlter  the  oonvers*^tion 
bf'tween  tiie   altneset:©  :  urch  and  fAyers  Y.hiI   Lten  brought  out  by 
counsel    ior  ufpellant,   v<&  certttinly   think  it  m-t  then  coiapa- 
tent  to   siow  thfit   the  witnese  ->urch  hrtd  taif.  e  contradictory 
statement  t->  in  the  way  of  impeachi&ent . 

Ve  cannot   ^ree  with  couDe**!   for  appellant  in  the 
cojiclui«ion  arrived  s-t,    that  theee   etatemente  or  decinratione 
of  jBuroh  were  admitted  in  evidence  pp  part  of  rag  geetae,   but 
were  adjaitted  &e  rontr-5idictions  of  the   «itne?B  Burch,    and  in 
the   view  we   take   of   it,    it   is  not   neci  n?f>ry  to  detcnaine  vhfh- 
ther  such  wrp  n  nnrt  oi   tbe   re."  4,<ff.'tae   or  unt.      It  i?  Ineleted 
by   councel   for   n   reDnnt   thnt   the  j  oree    :ied   Iro!?.  naturnl 
caueee  and  thorefor«  there  could  be    :o   lin\>ility.    ""he  rule  of 
laiB  conceded  by  ap-pel'irmt   is,    that  the  burden  of   ehowing 
thnt  the  horse  did  not  die<^  ns  a  rep^lt   of  the   negligence  of 
arpell^nt'e   ??ei'vant,    and  the  further  fftct   tiiat  the  only  teeti- 
asony  whereby  «ppeil«nt  aout^t   to  relit'yc'   iteeif  of  liability 
under  tnie  riile   pnd   to   ff:jow  due  cnre  v'le  over-wnelnin^ly  oon- 
tr  dieted,   ana  we  cannot   br^  ti»'^t   U.e  Court  wi!,-  not  vj&rr?^nt«d 
in   findintj    that  tiie  /lorise  died  for  waflt  of    sue  or  rep.pon??ble 
o«re  upon   the  x/'trt  of   tx»e  a  v:ellant*0   serve;. t,    and    the  judg- 
Kent  of   tlie   lo'wer  Court   ip   nf finned, 

Kot  to  b(!i  reported  in  full, 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi)  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  rnvjia^  and  affixed  the  seal  of , 

at  ML  Vernm,  this .^^- l^^^^^J. dag'efZ-^. 

A.  D.  19lK.. 


Court 


^:^:jL!^^cd        

Appellate  Court. 


/ 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice 
Hon.  Harry  Higbee,  Justice. 
Hon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


211  I.A.  161 


THOMAS  E.  PASLEW Sheriff. 


And  afterwards,  in  vacation,  after  said  March  term,  to-wit:  On  the  si:^enth  day  of  July 
A.  D.  1918,  there,  was  filed  in  the-office  of  the  Clerk  of  said  Court,  at  ML  Vernon,  ffinois,  an  OPINION 
in  the  words  andJigures  following: 


T., J*  .O-'-fiarafetal.,  Trustees,  in. 

..?AOJ?i^p  t  P.y  ii.....e.!wP..«.  J 

Plaintiffs  in  Error 


ERROR  TO 


No 10. 

March  Term,  1918. 


.Jplui..,Camjpbellj 

Defendant   in  Error 


Circif.it COURT 


Valine COUNTY 


TRIAL  JUDGE 


HON A?....y:«....I^.^S 


t%m  «••  10.  AgtBte  Ko.ft. 

MMTOh  Tem,    A.   h,    1918. 

]3«f«nd«nt  In  )  rror,      ) 

Y.  }  itrror  to  Ualin*. 

) 
T.J*0»G«rft,    et   al,    TrufiMt  ill        ) 

) 

Mnkruptoy,    «ie.,  ) 

FlAintillv  JLn  i^rror.    } 

Opinion  b/  Kigl}«e,   ^* 

-*«000««>i 

This  suit  «»«  brought  by  John  Cvapboll  «Kftin«t 
T.   J.      *U{ira,   ^«iilIi««L  la black  mv^  ^,  ^«ltia«n,   a*  truvtcet 
la  Bankruptoy  Icr  t/ie  '  *Gara  (-oal  Company,   a  aorporation, 
to  reaovar  for  paraonal   injurioo  suatalned  by  hin  «hila 
working  for  oaid  Qcmptioy  in  iha  wine  known  a«  tha  u*Oara 
Coal  tooqiany,  mint  lio.  10. 

0«  Bareh  11,  1916,   tha  plaintiff  and  hio  IniAAy, 
TMagr  St«««rt,  v^rm  working  in  tha  third  and  fourth  north 
antria*  off  of   tha  fifth  wsat  antzy  of  9aid  nln«,    their 
workir^  T>l^ca«  baini^  at   the  face  of  the  ooal  in   said  antriet, 
Tbato  antriao  had  been  driven   in  n  di«tainea  of  about   fif- 
taoB  hundred  feet  and  90T9  aonneatad  by  tha  eroes*cute. 
Under  t>ie  law  ereee>-outt  are  required  ta  ba  driven   every 
eixty  l€!et  in  order  that  tha  air  nay  properly  cireulatt 
throufiih  the  entries,   nnd  as  tha  work  advaneas  it  it  also 
required  that  eaoh  flrot!!«-eut  except  tha  one  nearest  tha 
faea,   to  te  cluset     Ith   -ubrtjmtlal  nt-atcrlsl   '"nd  r^nfUe  r» 
nearly  air  ti^Jbt  sa  >  0  8*sible*     On  the  day  in  question  tha 
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mix  trKveXvtf  down   th«  third  an<3   enmfl  bnok   on   the    fourth 
north  «ntr3r«     v;^«n  all  the   ero«r  out*  ««r«  properly  closed 
•xe^^t   tho  one  nenroet  tho   ftteo,    the  nlr  that  went  through 
the  entzy  would  b«$  toreed  doim   to  t*  ie  croee  out  euad  vould 
there  crove  over  to  the  next  entxy.     Thle  would   enable 
eaoui;h  :freeh  Kir  to  tr-vel  down  the  entry  peet  the  laet  oroet^ 
cut  and  to   the  faee  of  the  coal   to  dlepeX  any  get  that 
Alkiht  aocuBul@te  at  Uie  tae9*     The  third  north  entxy  had 
)»«en  driven  farther  than  the  fourth  «md  a  erooe'  out  had 
bean  atarted  iT(m  the  t/tlrd  entxy    toward  the  fourth  «t  a 
point  i!*eventy  one  feet  frota  the  ItssX  open  oroe?  cut.  The 
evldeaoe  ehov«  that  this  point  was  the  cxtAia  dlptanee  to 
which   iim  air  would  properly  elreulate  from  the  laet 
o;>ea  eroe9  out,   and  that  the  eeeond  oroee  cut  from  the  f»ee 
ol  the  coal  wa«  eloeed  with  a  oanwao  curtain* 

The  plaintiff  and  hie  "buddy  went  to  vork  «b«ut 
•evm  o'clock  !•  v.*   on  i;'arch  ir.     Alter  worklne  a  1*1  ile  In 
tibe  third  «^ntry   Utey  vent  into   th«  fourth  about  ten  o*elo<ik 
}  .».,   loaded  9lx  (yr  oeven  onre  of  coal  and  under  out  the 
coal   In  that  entxy   to  a  dlgtnnoe  of  (»'Out  five  feet,   after 
whleh  th4i^  bored  two  h^ilea,    one  ne^^t  to  c^oh  rib  of  the 
entxy  preparatory  to  piecing  the  ehote.     7he»e  holes  were 
about  eight  inch«:^  Ircw  the  roof  and  were  driven  eone  four 
and  one  half  ieet  into   the  laee  of  the  coal.     It  was  the 
euet<m  In  nreparlng  tho  holes  lor  shooting,   to  put  in  a  tube 
of  powder  about  ei4(hteen   inches  long  and  one  and   one  half 
inehet  in  dlaneter*  wrapped  In  pafper  to  protect  It  froo  the 
nolsture.     This  tube  would  be  pushed  into  the  hole,   clay 
dMnkles  Inserted  and  a  fuse  attached  extending   out  about 
three  feet.     On  this  oocnslon  after  the  powder  had  been  la 
sorted   in  the  hole*'.    It  beeane  neeeifsary  for  the  buddy  of 
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plaintiff  t«  go  lor  mor«  duomlta*     Ke  «»•  i^ont  ii)>out  t«n 
minutes.     AliMvt  lMB«4lRtttXy  upon  tti*  return  an  ttxploaion 
occurred  \^  %tiitlh  ttom  plaintiff  vaa  Mvarely  injured. 

It  was  tha  contention  ^f  t>ie  ^.laintiff  that  the 
curtain  over  tiut   second  crate  eut  froB  the  face  of  the  eeal 
vae  torn,   «^ioh  oauied  the  air  to  be  ehort  eireuited  end 
that  enough  air  did  not   re^nch  the  ftiee  of  tlxe  coal   to  drire 
avay  the  gan/^  vdr^ioh  had  Ueen   releaeed  tejjr  uoidereuttiag  the 
eoal  and  boring  the  h^lee;    that  «i:ien  :  ie  buddy  returned  the 
gae  vhieh  had  time  aoeu«ul»ted  near  the   roof  of  the  entxy 
hj  reaeen  of  the  failure  of  the  air  to  circulate  at   the 
face  wae  ignited  Ibj   the  laaip  vhioh  he  wore  on  hie  eamp  and 
that  thie  caused   the  gae  to  Isum  or  explode;    that  plaintiff 
and  hie  l»uddy  threw  themacl-vee  to  the  erovind  and  the  ex- 
T'lotion  paeeed  ever  then.     Plaintiff  stated  that  trhea  he 
raieed  hie  head  he  »aw  that   tie  ;>ap6r  eround  the  poivder  and 
luee  in  one  of  the  holee  vae  ouming  and  that  t^^ere  would  bd 
•a  inetant  ejrpleeion  unleee  thie  fire  eould  be  extinguished 
wt^iieh  he  attenjjted  to  do  by  graeping  it  with  )ii«>  hand  but 
that  he  was  too  late  ajnd  r&ceived  the  i\i3.1   foree  of  the 
blast  in  hie  f^ce  and  che^t.     i^efeadtint  contended  that  pliis- 
tiff  and  his  buddy  used  different  else  l>ite  in  boring  the 
holes,    that   the  cartridge  beoame  oau^it   in  t>:«  ri^ht  hand 
hole  and  the  plaintiff  struck  it  vith  a  steel  teasper  ndiieh 
caused  it  to  explode. 

The  deolar-^tion  contifted  of  «ly  cnunts.  The  first  , 
count  charted  that  the  entzy  had  been  driTen  more  than  sixty  I 
feet  beyond  the  Itist  open  cross  cut;  that  ^sy  reason  thereof  ' 
the  air  did  not  travel  to  the  face,  and  the  gas  accumulated 
■ad  caused  tlie  explosion.  The  second  count  charged  the 
failure  to  maJril     the  daageroits  condition,   consisting   of  an 
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iMOunulAtlon  of  fi,At.   Th«  ttiird  count   ehnr^cd  a  fallur*  to 
mak9  A  r«ttord  ot  th«  dMtgsrout  eonditiont.   The  fourth  wmn 
•  •0aan«n  late  count,   chnrgln^;  a  failure   to  e^xeroiea  raa»on« 
able  oara   to  luxnieh  tba  plaintiff  a  raatonably   vafa  plaaa 
In  itkioh  to  work.     Th«   fifth  count  ehnr^ad  a  failure  to 
olosa  tha  l»vt   fiva  open  crotfl)  cute  and  make  eubvtantial 
etepplnge,   and  ti^ie   sixth  a  failure  to  cloee  the  creee  eute 
next  to  the  last  fST.ttn  eroow  cut  vith  Buh^tantlal   <»tO';  riUfi^e 
and  the  uee  of  eanva^  ourtalnct  for  that  purpose  which  had 
holee  in  them.     To  aii   theee  eounte  the  defend?%nta  filed  a 
plea  of  ifeneral   isoue.     Ihe  Oi>a- uraa  tried  before  a  jury 
•Bdi  a  verdict  returned  for  nine  thousand  dollnra  for  triileh 
4tidciaent  wac>   reader  ed  in  favor  of  plaintiff  and  a^ainat  the 
dafeadmta  to  be  >>ald  in  due  eouree  of  adt&lnletrrttlon. 
Befcndante  helour  have  brou^f^ht  the  record  here   tor  review 
by  writ  of  error. 

no  ooBoplalnt  Jp  sj?i>  t;   thfit   ti;«    triril   court  com- 
mitted aaiy  error  in  Ite  rulings  on  Uie  evidence  nr  in  the 
giving  or  refu9lne  of  ini«trnctione  or  that  the  verdict  le    ^    ''^ 
esceeelve.     Hence  the  only  question  to  be  ooneidered  by 
thla  court  and  the  only  one  dlecueaed  by  counsel    ie  whether 
the  fncte  in  proof  oonctltute  a  eauee  of  ftctinn,     T)efondaat 
In  error  and  hie  ^>uddy,   'lomey  f.'tevrart  teetified   that  they 
bad  been   troubled  with  ^aa  in  theee  X^m   entriee  all    the 
tine,  nore  or  lee?,    Stewart  further  tcetlfled  that  the 
air  did  not  circulate  at  the  face  of  the  coal  and  there 
were  no  danger  BUirke  around  the  curtain  nor   "^vt  the  faoe  of 
the  coal;   aleo  that  about  cldnlght  he  burned  out  t>ie  gae  in 
thie  entry*     Between  that  tisie  and  St 45  A.l<^,  when  the 
explosion  occurred,    the  mine  examiner  ae  he   states,   ex* 
attined   this  entry   Rr.&  found  no  ttae  but  he  had  with  hi»  no 
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«i«HMIt«r  «i^imit  trhloh  h«  •%•%•<  h«  Ofluld  not  dstemla* 
the  amount  of  air  at  the  tr>09  of   th«  coal,     'rhl;)  eyAsiner 
furt>i«r  tt'^stlfled   thRt  he  knew  t>ii»  ftttry  nt  difforent 
tiaie*  had  9m(Bm  eaa;    Hatkt  if  the  air  did  not  circulate  at 
tlie  faee  of   the  coal  liien  gae  wae  generntir^   it  i^culd  ac- 
eutfiulate  there;    ih'f.t   ti'ie  undercutting  of  the   coeX  and   the 
boring  ef  the  h^lee  vould  liberate   the  £r«f  if  there  wae 
any  in  that  pprticuX^r   ve^lon^   arid   th^^t   the  xjunderoutting  had 
not  Ireen  done  nor   the  hole*  bored  at  the   time  he  wae  in 
thet^e  entries,     he   furth&r  testified  that  he  hAd  noticed  a    j 
hole  in  ttie  curtain  in  the   tfeonnd  croer  cut;    thnt   the  hola 
extended  the  full  length  of  the  ourtsln,    thnt   the  curtain 
in  that  eondition  for  two   or  three  fiomlnge  before  that   tl 
that  he  knew  r>  hole  of  that  kind  in  th»t  pl»oe  wotld  short 
eircuit  idc  the  air  and  prevent  the  proper  suaount  of  air 
circulating  «t  the  fsce  of  the  coal  and  the>t  he  told  the 
sine  manager  of  tMe  condition  either  nne   ^r  Um  dwye  be- 
fore the  accident.     The  exaaDiner  gave  hie  reason  for  not 
narking   thie  curtain  ae  unenfe  that  **the  only  thing  ve  auurlt 
on  ie  «dic>re  thore   lea  bad  roof  in  a   ;  lace  or  gas***   Other 
vltneeeeF  testified  ae  lo  the  iiole  nr  tear  in  thie  curtain 
and  Muare  «.ppt;«Lre  to  be  no  doubt   that  euch  condition  had 
existed  for  several  dnye.      This  was  elearlj  such  a  dan- 
gerous condition  as  under  tirie  statute  should  hAve  been 
marked  by  the  examiner.     The  Bupreifte  Court  in  the  case  of 
lieagelkamv  v.  Coosolidnted  ^oal  Co.,2&9  :il.3C&,    enid,    "'hm 
have  held  thi^t  the   words   *any  dangeroue  condition^    in  the 
9JM  mining  aot  apply  to  dangerous  conditions  in  the   track* 
the  road  bed  or  t}ie  sides  nf  the  entxy,   and  thnt  they  in- 
clude any  dsoigeroue  condition  which  may   exist  in  the  coal 
mine  which  endanger  the   life, limb  or  health  of  »en  vorking 
in  the  mine,  whethi^r   euoh  conditl'^n-  -^re  of  a  peraanent 


«hB.r»ct«r  due    to  faulty  eonw true tion  or  of  a  tmw^rmtf 
chArnotttr  due  to  opfcrAtlon**.     '^o  tht  »«m  effect  art  tb« 
•«•••  at  u^ttttnt  V.    -Southern  ^^oal  Co.,SS5  111,640  and 
SuallAm  V,   f>laok  ;>i«iBond  Coal  ^o.«23W  1I1,4&7. 

on  toidiRlf  of  pXaintllfe  In  error,   e  wltn«a«, 
iu-e/era  testified  h«  «»■  pr««ent  in  th«  inurtJ^i  entxy  at  th« 
tlat  of  tlie  idcoident  %nd  th&t  tho  explosion  vne  oau»«d  by 
dafead  nt  In  «3^ror  9%Tikin^  the  cartridge  with  tha  i>i<t«eX 
Jm6   of  a  ta&iper  »nc!    th«  fnot   that  thi«  vitnasa's  hair  and 
ayebro««  aera  at^iinged  tande  to  prova  Uhii  iut  vac  in  t)r>«  naar 
vicinity  at  tha   tlua  of  tha  axploalon.      «^  theothar  hand  tvo 
witnesftet  tectifiad  ^ayer»  9ald   in  thair  '  reeenaa  that  at 
tha  time  the  ^eoident  happened  ha  wap  back  in  a  cnr  aeXeep 
and   Uu^.t  ha  did  not  know  nov  it  oeourrad.     It   i*  not  ola&r 
fyoa  the  7;  roof  ^j  ether  t\ie  car  rof  erred   to  vaa   in  the   fir  at 
or  aacond  crocs  cut.      If  In  th«  fir!5t  crnnv  cut  it  w««»  about 
seventy  feet  froa  tlka  place  af  tha  explosion  or  if  in  tha 
aaoond   croas  cut  about  one  itundr^d  and   tMrty   f«et.     I>oth 
defendant  in  error  and  wtavart  denied  th'^t  teyere  «ae  in 
the  entry  at  tlie  time  of   the  explot^ion.     Tha  teetimoiny  of 
lAayera  is  waaKaned   eoaaahat  by  proof  that  it  v^a  nearly 
two  hour*  Ritex  the  accident  before  he  brougiht  help  to 
plaint! 11   in  error  end  ^tevart. 

It  was  ti'ie  province  of   t.)»e  jury    to  dett-rmin*  tha 
credibility  of  tha  %itnearee  and  we  ore  riot  dit^noaed  to  |     y" 

<|ue»tion  the   conclusion  reached  by  thmn.     Ae  tha  facts 
supported   the  ve^rdict  of  the  jury  and  no  other  question  is 
presented  for  our  deters2in«!ttion,    tha  Judigment  of  the  trial 
aaurt  will  be  affinaad. 

Aff  iriaea. 
Bot  to  be   rcnjnrtcd    In    lull. 


N&s 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copi}  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 


IN  TESTIMONY  WHEREOF,  I  have  set 
at  ML  Veri}on,  this 
A.  D.  191 


hand/and  affixed  the  seal  of  said  Court 


zrnoti, 

I 


et  nw  nand/a 


o 


'  '  ■) 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice 
Hon.  Harry  Higbee,  Justice. 
Hon.  James  C.  McBride,  Justice. 

\  CHARLES  C.  JOHNSON,  Clerk. 

\ 
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THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,  in  vacation,  after  said  March  term,  to-wit:  On  the  sixteenth  day  of  July 
A.  D.  1918,  there  was  filed  in  the  office  of  the  Clerk  of  said  C§urt,  at  Mt.  Vernon,  Illinois,  an  OPINION 
in  the  words  and  figures  following: 


\ 


The.  farmers. Ha t.t-Qnal.B.anlc..Q.f. 

Allendale,        Ml^eJ^dant  ...i.^....?.?!?.9.?^ 


No 24 

March  Term,  1918. 


Melchoir  Leipold  et  al,    \^/ 

Plaintiffs  in  Error 


ERROR  TO 


Circuit COURT 


..l?'[at)as]^. COUNTY 


TRIAL  JUDGE 


HON J.....C.....EAG11TPN 


Term  Bo.    24.  Agenda  No. 17, 

karcii  Term,    A.   D.   1918. 

The  Farmer e  National    '^anlc   of  ) 

) 

Allendale,  ) 

ijefendant  in  ^rror        ) 

V.  ;  iiirror  to  'i-abash. 

laelchoir  leipold,    et  al, 

Plaintiffs  in  i.rror. 


Opinion  "by  Higbee,    J. 
---oCo — - 

This  wae  an  action  of  aspumpeit   in  the   circuit 
court  of  "Wabash  county  to    the  Ilovenl  er  tcnr  ,A.I;.1915,    in 
which  The   yarmers  National   -ianlc  of  Allendale   "'ns  plaintiff, 
and  George   3.  Clarice   and  Felcheir  Leipold  vjere  defendants. 

The  declaration  was  as  follows:    "The  larraers 
national  Bank  of  Allendale,    a  corporation  by  ilclb  and    '-hite, 
its  attorneys,    complains   <->f  i  elchoir  leipold   and   George   2. 
Clarke,   defendants   of  a  plea  of   trespass   on  the   cases   on 
promisee; 

For  that  ▼.'hereae   the   s^id   defendant,    I-elchoir 
Leipold,    on   the   28 fh  day   of  Tehruary,    1914,    in  tJie   county 
aforeeaid,   made  his  proraiesory  note   and  delivered  the   same 
ti   SBid  defendant  George   S.   Clarke,    and  thereby   then  and 
there  promised   to  nay   four  months  after  dntf.   thereof,    to   the 
order  of  t}ie    said   Georr.e  G.   Clarice   at   the   American  l^ationnl 
Bank   in  Fount  Camel,    lllinoir,    the    sum   of   tv;o    thousand 
dollars    ($2,000^.,    for  value   received,    with   interest    on   the 
88 i(?    ?ur.,    froT*;   fhp   d*^**    -^f   •♦•^^    mi>^   ♦"^  +  e,    "+    t^*  r^tp    of 
seven  per  cent  per  annum;    and   the    said   George   S.   Clarke 
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thereux)on   then  and  there,    to  wit,    at  the  time  ejrxd  place   first 
aforesaid,    assigned   the    eaid  note,    by   indoreement   thereon 
under  liis  hand,    to    tlie    said  plaintiff;    by  rnenne  whereof   the 
defendants   then   and   there   became   li-rrOe    to    lay    the  T)l8.intiff 
the   amount   of   the   eaid  ;iote,    according   to   the    tenor   and   ef- 
fect  thereof;   and  being    eo  liable   the  defendajitp,    in  cnneider- 
ation   thereof,    then   and    there  promieed   the  plaintilf   to  pay 
it   the    g-sid  araount,    accordintj   to   the   tenor  and   effect  of 
the   said  note. 

Yet,    although   the  day   of  payTiient   in   the    eaid   note 
specified  ha^   elapsed,    t})e  delendants  iiave  r.ot  paid   to  the 
plaintilf   the  aaount   of    .^aid  noXe,    or  any  part   thereof,    ex- 
cept  tne   sum  of  nine  a^undred   thirty   five  dollare    (^^935.CC)    on 
the     rincipal   oi    oaid  note,    and   the   interest  accrued   thereon 
to   the  date   of    iJeptember   fir?t,    191D,    aud   although  often  re- 
quested   to   pay   the  balance   due    on   said  note,    the    ^^aid   de- 
fendanto  }iave  Tsholly  neglected   and  refused   to  pay   the    same — 
to   the  damage   of  tliC  plaintiif   of   fifteen  hundred  dollars 
($li5'-C)    and   therefore   it   orints   its   ?uit,    etc.''      Tkie 
follov.ine  copy  of  a  proraissory  note  •wax  also   filed  vdth  the 
declarrtion. 
'^°'      16C  LIt.Carrael,lll.,ieay.,26th,1914.    tSnnr.OO 

On   or  before    four  monbhs  after  date,    for   value   received, 
»e   or  eitiier    of  us  promise   to  pay    to    tiifc   order   of  Cieo.S. 
ClarXe,    tl-.  e   sum   of   tvra    thousand   OO/lCO  DolDare. 

Payable   at  AMSHICA2I  iJATIOiiAL  i;iiKK,;«T.CAruaiu,IIX. 

And   to    secure   the  rieyment    oi    tiie    said   amount,    v>ii  hereby 
authorize   and  empower  any  attorney  at   law  of  the    state   of 
Illinois    to   apxvear  before   any   court   of  record,    in    term   tine, 
or  in  vacation,    at  any  time  iiereafter  and  confess  judgment 
for   the   alove    ventior.ed    sum  and    ccven  per  cent   frcsr,   date   and 
ten  per  cent   of   the   face    of   this  note   as  attorney   fee,    and 
to  relecse   all    errors,   raive   all  proceedinte  in   tne  nature   of 
a   stay   of  execution,    appeal    or  petition   in  error. 

-2- 


•?9aXq  bttfi  %mti  9rti  *B    ,ilv  oi    ,d'x»rfi  bos  R9:ii   ttoqu^r^tii 

Wiir.  'oa9\9b 

~ : ->   i)njB  iof!9J   9i(;;f   c^  3"!^  , 'j ion  files  •rff  l:r   d"m;ou»   eriu 

.y  ti--  -aBl-bi  :uonB  Jbiiie    ©ri^   il 


.10 


Y-9  .ir:j;oin«  Jbtc 

>rf;t  lo  -    "  UP 

1     ,fnor  LI  I 


-S- 


The    endoreere,    eignerp  »nd  guarantorp   eeverally  vaive 

preFentnfTit   for  payment, proteet  or  notice   of  protect  and 
notice   of  non-payment   of   viiis  note,    and  diligence   in  bring- 
infc    suit   a^ainet   any  p-rty  to   t^ie   note,    and    -uretiep   a^ree 
tj^at   time   of  payment  rnay  be   extended  v/ithout   notice   or 
other   c one ent. 

- - (•:^eal) 

't^l£^'Al.lf^}:V2l^.{.^e&lj 

-(Seal) 

On   the  "back    of   the   copy   of  the   note  v/as    the    in- 
doreeaient  of   the  name   George  3.   Clarice   also  payments   on   the 
principal   amounting   to   Cl'">05   and    of   interest   to   Oeptemher   1, 
l&lb. 

At   eaid  term  of  court,    to  wit,    on  rovemher   22, 
1915   the    following   judgiiient  wae   entered: 

"And   now  on   t'riir   day   come   a^ain    tlie  parties   of   tiii» 
•uit,    by    their  attorneys,    into    open  court;    the   court  nov/, 
after  hearing   the   evidence   offered   finde   the   amount   of  prin- 
cipal  and   interest  due   on   the  note    to  be  C  1,081. 83.    v.!)© reujjon 
the    court   enters  judgment   on  finding    in   fa\or   of   tue  plaintiff 
and  afeainet   the   defendants,    for   the   swa   of  *:;1C^1.8S  and  costs 
of   suit'. 

ueorfc,e   k^.   Clarice  one   of   the   defendants    oring   the   case 
into  this  court  by  v-rit   oi   error.      Two   questions   n.re   raieed 
by   the   assit,nnicnt   of   error   and   arguraent    in  tiiis   caf?e,    viz: 
was   the  declaration   sufficient   to   supvjort   tJrie  judcQient,    and 
was   txie   Judgment   in  proper   icim? 

'Ihe   record   in   t/tis  case   and  tue   questions   raised 
are   sub ctaiiti ally   the  same   as  m  the   case   of  Keen    v.   Lelchoir 
Leipold,    George   ii,   Clarlve    (the   defendants   in  ti^^ic   case)    and 
another.       'hat  v/ae   eaid   in   the   opinion   iiJed  at    tiiis   terra  in 
thn*    cr?e  oprMes  equally   to    f  is  case  and  by   the    sar;e   rea- 
Bonin£   the   judgment   in   this  case  must    be   ailirraed, 

Judf  ;inen  t  a  f  f  i  me  d . 
Hot  to  be   reported   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  msJiand/ond  affixed  the  seal  of  said  Court 

at  ML  Vernp^this .^. ...A...yj>L^^-J.. day  6f^^^j^£.^^ 

A.  D.  19 IX  J^---~^^         I    /l^/^  {^ 


,    ,  "^-^4 

ppellate  Couh. 


o 


^  <^- 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice 
Hon.  Harry  Higbee,  Justice. 
Hon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 
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THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,  in  vacation,  after  said  March  term,  to -wit:  Oaf  the  sixteenth  day  of  July 
A.  D.  1918,  there  was  filed  in  the  office  of  the  Clerk  of  said  Court,  at  ML^ernon,  Illinois,  an  OPINION 
in  the  words  and  figures  following: 


.IlliGQ.ig...Te.OT.inal..Ra.ilr^p^^ 
Appellant 


Circuit COURT 


.Madison COUNTY 


TRIAL  JUDGE 


HON LQUI.S..BERlIIffiyTBR 


Tem  No.    30.  Agenda  No. 32, 

Harch  Term,    A.   D.   1918. 

Louie  II.   Gieveman, 

Appellee 

V*  }   Appeal  from  14adl9on. 

) 
Illinois  Teroolnal  Kailroad  Company,) 

Appellant  ) 


Opinion  'by  liigbee,    J. 
—  oOo— .« 

fhis  ie  an  appeal  \)j  the   Illinois  Terminal  Ilail« 
raod  Corar'any,    from  a  Judgment   recovered  a^alnpt   it  by  Louia 
H.    Gieaeman   in  the   circvit   court   of  Vadison  county,    for  the 
mm  of  ^975. 

The  fir^t   of   the  tvro  count?  of  the  declaration  al- 
leged that  on  August  20,    1915,    appellee  wne  th€j  owner  and 
in  possession  of   a  farm  containing  240  acres   of  land   in 
laadison  county,    IllinoiB;    that  prior  to   eaid  date,   appellant 
built   ite  railroad  across  Cahokia  creek  valiey  west   of  and 
dovn   stream    from  appellee's   farm;    that   in  doing    so   said 
appellant  filled  up   and   totally  closed   the  natural  channel 
of  Cahokia   creek  where   it  was   croi^sed  lay   s^aid   ra  ilro«d  and 
constructed  a   solid  embankment  acrosc  the  same  and   entirely 
closed  the   former  natural   channel   of   said  creek;    that  said 
appellant   dug  an  artificial   channel   for   said   creek  about 
400  feet   south   and   east   of   the   former  natural   channel;    that 
said  appellant  negligently  constructed  and  left  as   the    sole 
channel   or  opening   in   paid   embankment   for  rH    the  waters 
coming  doim   said   yalley,   a  concrete   opening   of  wholly  in> 
sufficient   size  and  width;    that  on   said  date  heavy  rain 
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0tozm»  occurred  and   the  waters  naturally  flowing  dovm  ?aid 
creek  or  valley  were  obstructed  and  prevented  from  flowing 
away    oy   t?ald  embankment  and  on  Account  thereof,    ?aid  watert 
accumulated  and  flowed  against   oaid  eobanksient   to    the  depth 
of  lb  feet  and  were  held  back  up   stream  upon  appellee's 
land*  and   flooded,   daB&ged  and  destroyed  a  large  amount  of 
hi»  farm  or ope,    to  wit,   40  acres  nf   blue  grass  pasture,    10 
acres  of  hay,    30  acres  of  growing  corn,   20  acres  of  wheat 
in  shock,   20  acres  of  clove^    7  acres  of  com  and  also  de- 
stroyed a  large  amount   of  fencing.      The   second  count  con- 
tains 8U"b?«tantially  the  fame  general  averments  as  the  first, 
but  alleges  that  the  damages  ooisrplained  of  were  occasioned 
by  heavy  rain   storms  which  occurred   on  August  13,    1916  and 
thot    said  damages  consisted  of  the  destruction  of  4n  acres 
of  blue  trass  pasture  and  42  acres  of  growing  com. 

To  tJiis  declaration  arjpellant  filed  the  general 
isi'ue  and  three   special  pleas,   averring   in  the  first  that 
in  the  eontftruction  of  its  work,   due  care  and  diligence 
was  used  to  avoid  obstruction  and  interference  with  the 
natural    flow  of  the  water  in  Cahokia  creek  valley,    and 
for  that  purpose  certain  culverts,    openings  and  bridges 
were  constructed;    that   in  doing   said  work,   appellant 
created  a  permanent  and  lawful  stsructure,    £?o    that  any  dam- 
ages,   11  damage  was  caused  thereby,   wns  a  permanent  damage 
•nd   injury  to    paid  land  nn   the  2Cth  dpy   of  vSept ember,  1911 
and   that  therefore   the-  causes  of  action  mentioned  in  the 
declaration  did  not  accrue  within  five  yer^rp  ne>t  before 
the  coraraencement   of   the   suit,      '''he   second  v?as   the  usual 
j»l«i»   nf   t>if»   atatutpof  liniitat ions ,    allepinjr   that  aT?Tiellee's 
cause   of  action  did  not  accrue  at  any  time  within  five  years 
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\>efore   the   bringing   of   Urie   suit  and    the    third  relied   on 
the   alleged   fact   that  the   injury  wne  permanent  at   the   time 
ol  the  construction  of   the  rork  complained   of  And  nr^n  in 
many  respects   similar   to   the    lirtst. 

The  pleadings  and  the  evidence   in  thip   case   are 
in  all   important  reepecte   eimilnr  to   the   rame   in   the   caeee 
of  Albert  Orda,   Henry  F.C.Dettner  and  v;.G.X4ivinei  *=»eainet 
the  eame  company  which  is  appellant  herein  which  caeee 
opinion?  were   filed  by  this  court  at  the  karch  term, 1916. 
The  opinione   in   those   cases  to  A^hioh   reference   is  nade 
fully  exprese  our  views  coticerning  the  general  questions 
arising  upon  the  lav  and   the   evidence   in  this  caese,    as  veil 
as  in  ttie  several   eases  to  Thich  th^  particularly  s-p-ply . 

In  accordance  T.ith  our  views  as  expressed  in  said 
opinions  and  under  the  proof  adduced  in  this  cape,  ftpriellee 
was  entitled  to  a  recoveiry  and  a.e  the  factp  seem  to  Justify 
the  amount  oi  damages  found  by  tiie  jury,  the  verdict  should 
not  be  disturbed.  The  Judpaent  of  tlie  court  belovr  which 
is  in  accordance  vdUi  such  verdict  will  aocordinf-ly  be 
affinned. 

Affirmed. 

ivot   to   "be  reported   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

hand/ind  affixed  the  seal  of  said  Court 
dag 

A.  D.  19lX.. 


IN  TESTIMONY  WHEREOF,  I  have  set 
at  ML  Vernon,  this , / 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice 
Hon.  Harry  Higbee,  Justice. 
Hon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 

And  afterwards,  in  vacation,  after  said  March  ternl,  to-wit:  On  the  sixteenth  day  of  July 
A.  D.  1918,  there  was  filed  in  the  office  of  the  Clerk  of  said  Cofirt,  at  ML  Vernon,  Illinois,  an  OPINION 
in  the  words  and  figures  following: 


Elizab«th.Pol^d-e.t-..al., 

Appellees 


n  I, A.  176 


THOMAS  E.  PASLEY,  Sheriff. 


N0...4S... 

March  Term,  1918, 


V 


Sup reme. -Tribe,  of -B.en.HiLr,.. 
Appellant 


APPEAL  FROM 


Circuit COURT 


..layette COUNTY 


TRIAL  JUDGE 


HON. 


J.    C.   MC  BRIDE 


Texm  Ho.    48.  Agenda  No. 14 

March  Term,    A.  D.   1918. 

Elisabeth  Poland,    et  al,       ) 

Appellees  ) 

V.  }      Ap-neal   from  i'ayette. 

) 
Supreme  Trite   of  Ben  Rnr,    ) 

Appellant.  j 

Opinion  by  Kigbee,    J. 
---oOo-  — 

This  suit  v/as  brought   to   the   Augupt,    1016,    term 
of  tne    circuit   court   of  iayette   county,   by  i:lizabeth  Poland 
and   John  H.    3perry   to  recover  on  a  life   insurance  policy   for 
$■1000   ieeued  by   the   Supreme   Tribe   of  Ben  Hur   to  Xheo*o*e 
J.    tperry,    in  vfhich  plaintiffs  were  named  as  beneficiaries. 

The   declaration  consisted   of   one  count   and   is   in 
tlie  usual   fora  in   such   casep.      To   this  declaration  a  plea 
of  general    issue  and   seven    special  pleas  v/ere    fi3ed.   Demur- 
rer vri9   suet"ined   to   the  fir?t,    eecond,    fourth    and   seventh 
ppecial  pleTP  nnd  the   third   •special  plea  vms  withdrawn.    Ap- 
pellant  elected   to   stand  by   the   fourth    special  jilen   and 
amended   the    seventn.      The    fifth  special  plea  sets  up   that 
the   certificate   of  beneficial  membership    sued  upon  provided 
that   the   pjnount   thereof   should  be  payable   only  upon  con- 
dition that    such  beneficial  member   should  h:  ve   in   every  way 
complied  Vifith  the   laws,    rules  and  retaliations   of   the  asso- 
ciation then    in   force   or  mich  thereafter  might   at  sny   time 
be   adopted.    Section  101   of  the    bjc-Lag^  which  was   set   cut   in 

full^^n  part  as   follows:    "^'0  benefit  ^a^^LT  be  paid 

(3)     n  account,    or   in  consequence  of  or  as  a  result   of  the 
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intemperate  use  of  intoxicating  liquors — --.-—(5)  or  on 
account  of  or  in  consequence  of,  or  as  a  result  of  the 
violation  by  any  such  member  of  aiy^  ordinance  of  any  city, 
or  town,  or  of  any   law,  eit^ier  civil  or  criminal,  of  nny 
state,  territory,  province  or  country  in  which  such  memter 
may  be,  viiich  violntion  of  ordinance  or  lav/  ie  the  proximate 

caut-e  of  cuch  death  cr  disability ".   The  plea  then 

•avers  that  Sperry';'  death  occurred  on  account  of, in  conse- 
quence of,  or  as  a  result  of  the  intemperate  uee  of  intoxi- 
cating liquors  by  him,  and  that  on  the  twenty- eighth  day 
of  Janusry,  1916  he  intemperately  used  intoxicnting  liquors, 
and  as  a  result  of  such  use,  died  on  January  2&th,  or  the 
day  f olDoTf/ing,  and  therefore  uo  benefit  vine    .ayable  under 
eaid  certif icte .   The  sixth  special  pies  set  forth  the 
following  provieion  of  said  section  101:  "Ho  benefit  shall 
be  paid  on  account  of  the  death  of  a  member  v;hich  death 
occurred  on  account  of  or  in  consequence,  or  as  the  result 
of  the  intemperate  use  of  intoxicating  liquor"  and  alleged 
that  Sperry* s  denth  occurred  on  account  of  or  in  conse- 
quence ol  or  as  the  reeult  of  the  intemperate  use  of  in- 
toxicating Jiquorp  >-.y  l^im,  and  that  therefore  no  benefit 
was  payable  on  account  of  his  death  to  the  plaintiffs.  The 
seventh  special  plea  v/hich  is  somewhat  similar  to  the  fifth, 
set  out  section  ICl  of  the  by-laws  of  the  association  and 
averred  that  the  death  of  Gperry  followed  a  violation  of 
the  statutes  providing  that  any  intoxicated  person  found  in 
a  street,  rdghway  or  other  public  plaxje  should  be  fined,  in 
this  that  Sperry  became  and  was  intoxicated  upon  the  streets 
of  the  city  of  Kamsey,  and  upon  the  highwaj s  cf  layette 
county,  riixA   his  depth  v/ould  not  hnve  occurred  except  for  the 
violation  of  such  statute,  and  that,  therefore,  no  benefit 
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is  payable   on  account   of  hie  de*ith. 

The   trial    resulted  in  a  verdict   in   fp.vor  of 
plaintiflc   lor  :J100O,    the   fsce   of  the  policy,    and  the  de- 
fendojit  has  appealed  from  the  judgment    rendered   on  that 
verdict.      A>:pellant    ia  a  fraternal  henefioia]    association 
operating  under  the  lodge   ey?tein  and  vzriting  mutual    insur- 
ance  on  the   assessment  r)lan.      The   local  lodges   ^re  known 
ae    "courts"  and  Theodore    J".    Sperry  was   a  member  of   tyie 
court  located   at  hamsey,    Illinois".      On  January  ?.8,    1916, 
the    insured  tras   in  llniasey  and  about   ten   o'clock  A.-  .    voted 
at   an   election   there  being  held-      He  did  not    return   to  his 
home  which  Wris   about  a  mile   north  of   Ramsey   and  parties  who 
went   in    pcnrch  of  him  th-^t  night   failed   to   find  hiis,    but 
did  find  hie  cap   on   a  wire   crops   fence   about  half  way  be- 
tween liamsey  and  hi  is  home.     Hie  body  was  dif»covered  next 
morning  about   three  hundred  yards  from  the  place  where  hit 
cap  hed   been  found.      There  wag    some  proof  tending   to   show 
that  a   snail   bottle   of  whisky  wae   found   on   or  near  the  body. 
An   inquest  was  held  and   a  coroner's  jury   retuimed   a  verdict 
linding   the  deceased   ca-.e   to  liis  death    fr<»i   "exposure  by 
being   under   the    influence   of  alcohol".      A  certified  copy  of 
this   verdict  v^.s  attached   to  the  prr-ofs   of  death  furnished 
appellant  by  appellees. 

The   first   contention   of  e.p'^ellant   is  that   the 
proof   showed  deceased  came   to  "-is   derth  as  a  result   of  th« 
intemperate  use   of   intoxicating  liquor,   which   if   true,    con- 
stituted  a  violation  of  a   condition   of  the  policy  and  would 
■prevent   ^    recovery   on   the    sane.      The  burden    of  proof  was 
upon  appellant   to  show  that   the  decersed  did   fo   cotDe   to  his 
de?th   in  order   that    it  might  avail    itselfof   tl-iis  defense. 
Knights  Temr-lars'    Indemnity  Co.    v.   Crayton,    209   111.550; 
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buproae  Tent  Kniphtt  of  MacoaToeeB,    v.    Stensland,    206   Id. 124. 
Uine  )witnei?8ee   in  beiialf   of  appelleee   testified  they  saw 
the   deceased  varioue   time?   between  ten  thirty   find  twelve 
o'clock   on  the    forenoon  of  January  28   and  he  did  not   appear 
to   thesn   to  he    intoxicated.      Some   of  these  witneepee  also 
tes-tified  as  did   several   otherp,    that  he  wps  not    in  the 
habit  of  becoming   intoxicated   po   far  as  they  knew.      Ae 
against   this   evidence   one  witness?  for  apnellant  testified 
to   taking    a  <? rink  vrith  the   deceased   about   eleven    o'clock  in 
tiie  morning   of   January   28,    out   of   a    six  or  eight   ounce  bottle 
which  was  about  hall    full    uf ter   they  drank  out   of   it.    Another 
testified   to   finding  with  the  body   of    deceased  a   small 
bottle   of   something   that  looked  like  whiekey.      Still  another 
testified   to  eeeing,   deceased  during   the   noon  hour  of  that 
day  reeling  and    ptismbl inf-,    -^round  <ind  he    "took  hiai  to  be   in 
an  intoxicated  condition",      i-ome   of  the  witnesses   for  appel- 
lete    sav/  the   deceased  ae  he  w-  s  leaving    town  in    the  direc- 
tion  01   his  home  with  a   sack  upon  his  back.      Tlie   question  of 
whether  deceased's  death  was  due   to   tlie    intemperate  use   of 
intoxicating  liquor,    wps  a  question   of   fact   to  be   determine 
by  the   jury  snd  there   is   evidence   in   the   leccrd   fairly  |    /^ 

ttnding  to  support   the   verdict.      Under   such  circumstpncee 
er?i»eciplly  in   vitv-  of  the  fpct   that   the  burden   of  proof  wa» 
cnet  upon   appelli^nt    t.>:.e    verdict   of   the    jury   eJ  ould  not  be 
disregarded'   Kice  v.    Warner   siotel  Co., 201   lll.Ap-n.550. 

Appellant   also  urges   ae   error,    the   adudsson  of 
evidence   as  to   the  deceased's  l-iabits  of  using    intoxicating 
liquors   inei  tint'    th^t    the    sole    question  was  whether  de- 
ceased  ca»ae   to   ;  is  de-th  by   reason   of    t}ie    intemperate  ue« 
of    intoxicating   liquors   on   the   28  th  day   of   January,    1916. 
V.hile  the  probative  lorce   of  this  evidence  laay  be  questionedj 
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it  was  not    error  to  adroit   it.      The  fr.ct   tJiat   tlie   ueceased 
had  not   1)6611   foitnerly  addicted  to  the   intemperate  use   of 
intoxicating    liquor,   \7ould  tend  to    ?hoT/   that  he  was  lees 
likely   to   indult^e    in   its   intesm-oerr-te  v.ee   on  Janunry  ??8. 
It  v/ould   b1  ?o   aiDpep.r  to  hnve  been  particularly  adniieeible 
to  meet   the   allegations  contained   in  an-pellsntp   pixth 
plea,    which  charge?  generally  thit   the   death  of   Sperry  was 
the    resiilt   of    the   intemperate   uee   of   Intoxicptint,    liquors 
hy  him.      Counsel    for  appellant  also   insists   th?t    the   first 
and   second   instructions  given  for  appellees  v.ert    erroneous 
in   thst   they  advieed  the   jury  that   the   burden   rented  upon 
appellsjit   to  prove   that   the   decea,ped   came    to   ri?  death  by 
reason   of   the    intemperate  ure    of   intoxicting  liquor.      Thi» 
ie  a  correct   st'tenent    of  the  lav  as  laid   6oym  by   thecaees 
of  ini^hte  Teoplare  Indemnity  ^o.    v.   Crsyton  and   ^aupreme 
'i'ent  Kjiit,hts3   of  -accabees"  of  the  ^iiorld  v.    Stensland,  supra. 
]t   is   insieted  by  counE^el    for  ^'ppell^'nt  however,   that   this 
burden    shifted  to  .-^priellees,    rAien   they  introduced   in   evi- 
dence  the  proof  e   of  death  Y.'hich   they  had    pubmitted   to  appel- 
lant and  which  contained   the   verdict   of  the   coroner's  jury 
th?t   the   aeceased   came   to  his   death    "from  expopure    by   being 
under   the    influence   of  alcohol ••.      T}je   cages  l^pt   referred 
to    &:;spres8ly  hold    the   fact  the.t  the  proofs   of  den.th  in  those 
cases   tended   to   ehow  th  't   the    death  vrse    suicidal   did  not 
change   the   rule   or   ehift   the  burden.      It   only  v^.p  necessary 
for  appelleee   in   oraer   to  make   out   a  cpee  under  their  dec- 
laration  to    rhow   that   they  had    eub^itted  to  ap   cllant  proofs 
tff   de?-th  and   tht   f.  ct   that   theae  proof p   tended   to   ehow  that 
de&th  r   suited   from  the   intemperate  ut?e   of   intoxicating 
liquor,    did  not   charge   the   rule   or   ehift   the   burden   in   this 
case.      Appellant   ip  not    in  any  Toosition,    hov/ever,    to   raise 
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this  question  lor  the  reason  that  Ite   InBtruction  NumlDered 
3A  contained   in  eubstance   the   eame  propoeition    of  law.      A 
party  cannot  complain  ol"    the  giving   of  an   instruction  lahere 
the    sax&e  j,jrincii?le    is   embodied   in  an  instruction  given  at 
hie   ovm   instance,      iox  v.    Chicago  <»-  i^xon  li.K.Co.    188   111. 
App.Il.      Hie   refusal   of   the  court   to  fci-ve   three   instruc- 
tions  ottered  by  appellant   is   also   assigned  as   error.    These 
instructions,   iiowever,    so   far  as  proper,   v/ere   iully  covered 
1/y   other   ins?tructione  ti'ven  by   aj.pellant  and   it   vas  not        j 
reversible   error  to  refuE-e  them.      Ho   sufficient  reason 
appears  from  the   record   for   reversing   the  judgment   in   this 
case  and   the   same  v.'ill  accordingly   be  affirmed. 

Affirmed. 
Justice  ?.cBride   took  no  part   in  consideration  &  decision 
of   tjiie   case    in   this   Court. 

Lot   to  l:-e   ret)orted   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  muhand/^nd  affixed  the  seal  of  said  Court 

at  ML  VerncM,  this ^ .^/.  /^^. ^. dag  ofrrZ:a<.<c^3i<(^C£^ 

A.  D.  191 X  jy-^ ^J^  \      /    y-,-^  V 

.^.Jk^.^^-CA    

Clef^jjfthe  Appellate  Court. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  dag  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice 
Hon.  Harrg  Higbee,  Justice. 
Hon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


211  I,A.  194 


THOMAS  E.  PA9LEY,  Sheriff. 


And  afterwards,  in  vacation,  after  said  March  term,  to-wit:  On  tl^  sixteenth  dag  of  Julg 
A.  D.  1918,  there  was  filed  in  the  office  of  the  Clerk  of  said  Court,  at  Mt.  Verfon,  Illinois,  an  OPINION 
in  the  words  and  figures  following: 
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Peerless  Pattern  C0J15) any.. 
Appellant 


No.  17 

March  Term,  1918. 


S-ilverbloom  -Dry  Goods^ila^ 
Appelljfte 


APPEAL  FROM 


County COURT 


Madison. COUNTY 


TRIAL  JUDGE 


HON HENRY  B.    EATON 


Texm  No.    17.  In   the  Appellate  Court,  Agenda  No. 3. 

Ji'ourth  District. 
March  Term  A.  i:.   1918, 


Peerleess  Pattern  Company, 
Appellant. 

ve.  )     Apponl  from  the   county  court 

of  ^adieon  County 


niverbloom  Dry  Goodn  Co.  , 

Apr.ellee.  } 


LcLride,    J. 


On  the   first  day   of   August  1910   the   appellee 
executed  a  v;ritten   order  and  delivered   the   same   to  appel- 
lant,   which  was  accepted  "by  appellant,    and  provided  for  th« 
shipping  hy  appellant   to  appellee   of   an  aseortnent   of 
Peerless  Pattera*  for  vhich  appellee   a^^reed   to   ,)ay  nine 
cents   for  each  pattern.      It  war  provided  hy   such  contract 
that    the  patterns  were   to  "be    shi;  ped  by   appellant   to  appellejt 
frcxti   time   to   time  and    that    such    of   the  patterns  as  i»ere  not 
sold   ^y  anpellee  were    to  be   returned  and  T/ere    to   be 
credited  to   a-nr)ellee   at   the   full  purchase  price   and   appel- 
lee w^p   to  psy  for  all  goods   on   or  before   the   10th  day  of 
the  Tiionth  following   the    r.onth  of  phipment,    together  with 
transportation   chartee.      The   order  contained   tlje   following 
ciaLuses:    "item  7. -This   order   is   to    take    ofiect    on   acceptance 
by  you   pnd   to  remain   in    force   for  a   term   of   five  years  from 
the  date   of  first   shipment   to  us  and   from  term   to   term 
thereafter  linle-vS  either  party  shall  ^'ive  notice  of  desire 
to   cancel,    in  writing,   within   thirty  days  before   the   ex- 
■nlrstl'Hn    -^f  ^ny  terrr.      If   fn'Ch  r>"+ice   i°  flven  by  nn  we  will 
continue   the  agreement   for   four  iTiOnths   therein fter   in  order 
to  give  you  an   opportunity   to   transfer  the  account.* 
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"IteB3  8,»    iiVhen  thi »  agreement   is  terrainfited,    ae 
herein  provided,    all  conditlone  having  been  lived  up  to   ty 

us,    live  j^atteme    in  t;ood   ealp'l>3e  condition  rrry  be   returned! 
by  uEi   at   full   ptirclinee  price   in  payraent   of  the  above  men- 
tinnea    standiiifc  debit". 

Upon  the  delivery  of   tiiiB  order  patte  mn  were        \ 
chipped  by  appellant  to   appellee   from  time   to   time   and  pay 
ments  lat.de  thereon   lor    live  year?.      Trior  to   tiie  expiration 
of   the   contract  and  in  conformity  v/ith  its   tcrr,?,    the   ap- 
pellee ga've   apT)ellant  notice   of   the   desire   to  c^^ncel    it 

'I 
and  v.'ould   not   renev;  it   for   a/2other   term.      The   contract, 

under   ite   terras,   was   then   continued   for   four  'nionthe,    ship- 
mente   and  payuients  siade   a,s  before.      Upon   tlie   expiwition  of 
four  raonths   the  witness   for  appellant   testified  that   they 
packed  thepat terns   on  hand   in  bundle e   of   fifty   ?.nd  had   them 
ready   lor    i'hipment   ."^Jid   T/rote   aprellant   ^.fking   it  where 
they   der'ired   Vae  patterns   to  be   chipped.      The   on]y  witnese 
exarained  v^as  lewis  number^;,    one   of   the    lemberf   of   the   firm 
of  appellee,    and  he   stated  that   the  amount  actually  due   on 
January  1,    1916  wae  i?94.73,    and  that   they  'vid  patterns   on 
hand   that  v;ere   ].ive  and   salable  patterns   ?nd    puch  as   appear 
in  appellant's   catalof.ue,    f?ufficient   in  number   to   cover  that 
balance;    tiriat   they  notified  appellant   that  the   ivatterne 
were   ready   for   rihipment   r.nd  a  rlced  them  to  direct  v/here   they 
desired   thtm   to    ue   phix)pcd   to.      The  appellant  made  no    rep3.y 
to   tuis  and   other  It  tiers  to    tli.e   rinmc   effect  and  never  made 
any  demand  upon   the  appellee    for   the  j;ayment    of  the   amount 
claimed  due    cjccept   ay   the  bringing   of  this   suit. 

Tiie  nleadinge    in   thig    cnee   ccneipted    of  the   com- 
mon counts,    to  v;hich  an  affidavit   of  T.erits  wae  attached,    and 
a  plea   of  general   ieeue   ?fhich  war   not   eworn   to. 
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Upon  a  hearing   of   the   caee   the  court   found   the 
issues   for   the  defendant  and    rendered    judt^nent  aiiainet   the 
plflintilf   for  ccetp,    to    reverse  vl-ich  juci£;Bient   this  appeal 
ie  proeecuted. 

The  eppealant   in   itp  argument  reliee  upon  two 
questions  lor  a  reversal   of   thip  judgment.      The   first   ie, 
that   the   trial    court   rhould  Vnve   entered   a   judfincnt   in   its 
favor  "beceuee   it  filed  with   it.t   declnr'tion   sn  affidsvit   of 
merit p,    and   that,   the  eopellee   fciiled   to    file    ?.   ewom  plea 
ae   required   by   et^tute. 

It   ie   true   it   '^r.per.re   froci   the  pleadings  in   this 
case   that   the  plea  of   the  defendant  was   not   sworn   to  hut 
the  plp.intiff  and   defendrnt  prrceeced   to   trin.1   upon  the   icpue 
fraried  upon   the   declar«tinn  and  plea   ^.e   filed.      If  the   appel- 
lant had  desired   to  take   -^ny  "ber.efit   of   the    failure   to   file 
a  sworn  plea  it    should  }ir»ve  moved   for  judgjrent   or  tr^en 
proper   pter>9   to  have    stricken   the  plea   from    tl.e    files  hut   it 
did  iiot  do   this.      Inetend   it  proceeded   to    trial  upon  the 
pleading, s   as   framed.      Thie  question  t/ps  not  made  before   the 
trial   court   ?nd   the    trial  court  never  h?.(I  finy  opportunity   to 
paec  upon   it   nnd   it   if    too   l?te   to  ir.^l'x   t>de    ohjection  in 
this  court   for   the   first  time.      V.e   also  helieve   that  by  going 
to   triol    the   verification   of   the  plea  was  v/aived,      Terhune 
VB.   ^ieston,    69   App.,o49;    I^icWilliaras   vs.   iUchland,    16   Arp.,233. 

It   is  next    inr?i6ted  hy  counsel    for  a->pellant   that   it 
was    the   duty   of   the  a-qpellee   to   return   the   rj^tterns  within  a 
reasonahle   tine   after   thfi   termination   of  the   contract,    and 
that  as  ahout  ei^^htsen  Tronthf?  had   elapsed  and   'i.pnellee  had 
not   actually  returned   the  patterns   t>iat    it  y:ps  now  too   late 
for  appellee    to  t  >ke   credit   therefor  and  th-'t   the   title   of 
the  goods  hpd    vested   in   the  appellee.      \"c   a^ree  with  the  con- 
tention  of  counsel    for  arjpellant   that   it  wp  r   tlie  duty   of   the 
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appellee   to   return   the  tioods  within  a  reaeonable   time   after 
the  expiration   of  the  contract  under  all   of  tJie   circuraetancea 
and   conditions   surrounding  tlie  partite  and  ve   tLink  this 
doctrine    is   correctly  announced   in  the  cate   of  lioLipe   vb.   Beak 
et   al,    141  111. ,290. 

The   delivery   of   the  i^oods  under   t>.is   order  coneti- 
tutes,    under  the  decicxonB  of   the  courts,   a  "sale   orrtturn", 
which  means    "^a   oale  v/ ith  a  rit,ht   o&   the   part   of  the   buyer 
to    return   the   goods  at   als   option  Tt-ithin  a  rear~nable   time." 
Juenjaoiin  on  jdales,    Vol.    2,    6ec.i>15.  Louse   vs.   ijc-ik.et  al, supra 

Ihe   only    queetion  to  l>e  di spoiled   of  ir,    had  an  xtn-j 
reasonable   tioie   elapsed   ior    returrdng   t.'.e  t^oodc  under  all 
the  conditiona  beiore   tlie   suit  was   brought.      It   sppears 
from  tJ-ie   contract   tiiat   if   the  liotice   to    terminate   the  con-     1 
tract  was  given    by   the  appellee    that   then    the   agreement  was 
to   continue   for   four  months   thereafter   in   order   to   give   the 
appellant  an  opportunity   to   trriiisfcr   the  ace  "sunt.      It   seema 
to  have   been    in  the  lainds  of   the   contracting  pox-ties   that   if 
the  appellee   terminated  the  contract   thrt    the   appellant  would 
want   to  plase   or   trnnsfer  tiif.   account   to    !7?.-;e   other  persons 
or   firms  and  that   they  were   etekine   tirac   in  v/i*icli   to  raake 
the   transfer.      At    thb    ej^iration  of   tae    four  month?   the  ap-  [ 
pellee  pncked    the  patterns   ±n  "bundles   of   liity   each  and 
notified  the  appellant  that  the  patternc  were    ready  for   phipj- 
ment  and  asked   taieia  wii«re    they   should   ohip   theia.      To   this 
aj.pellant  made  no  reyxy   tut   suffered   the  t'oods   to    remain 
txiere  witiiout  fc,iving  any  direction  is    to    their   ohipment. 
"*hile   it  ?aay    be   true   as  contended   for   oy  appellant   that   it 
we?   the   duty    :.f    tiie   appellee   to   i  etum    the  iioodo,    yet  under 
the   circvuastances  it   seeded   to   be   in    tlie   ^inde   of   the  parties 
that   the  feoode  wexe   to  be   transferred   to   soniC   other  person, 
and  under   the   furtiier  condition   that   the   appellant  pereis- 
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tently  refused  to  advise  where   the  patterns   should  be  sent  to» 
we  are  vinable   to    eay  that   the   court   erred   in   findin(r  that 
under  the  ccnditions  the  patterns  were  '',ith-hfeld  lor  «n  un- 
rea  rone  Vie   lenfc:th   of  time.      The  appellant  knev/  that    the  goods 
were    reaa^    lor    shipment,    knew   that   the   Eppellee  wae   ready 
and  v/illin£,  at   '.ny    time   to    ship   theiu  zMC  with   thct   knowledge 
did  not   even  make   a  demand  ujjon   the  avpfcHee   Icr  payment   for 
the  goods.      If   the   deanand  ]jad    uetn  ra£.ufc  upon  a^-pellee   for  ft 
payiaent  and  they  hnd  rfciueea   to  y.a>    or  deliver  the  goods 
then  c.  difaerent  que&tion  ii.itht  aricf.      In  the   cane   of  Ilouse 
vs.   xieal:,    .vupra,    tiie   court   said,    "Ihe   hu^^er  may  make  himself 
liable   to  pay    the     >rice   fixed   in  the   a^^reement  "by  refusing  to 
return    the  property  upon  dewiand  Uiade  lor   it   by   the    seller; 
"but,    if  the   seller  does  not  want  the  property  and  rnakee  no 
donand   for   it,    it    is   none    the   lees    true   that    the  "buyer  iRill 
hecoir.e   liaole   to   pay    the      rice   fixed,    upon   failing    to  return 
the  property  witain  a  reasonaLle    time.      In   the  present  case, 
dem/"nde  aiade   for  the  price   of   the   consigned  goodt-,   xinanewered 
hy  either   the  payment   oi    the  moaey    or   an   offer  to   return   the 
tioodc,    a^iounted   suhetaatiaily   to    such   a  refueul   to   surrender 
on  demajTd,    as  was  held  to  be   0\jfiicient   m   the   Jones  case". 
The   only  T/itness   introduced  wjs  ^luraberg,    who  was 
fully   exauined  by    botli   fc.}pellant  and  appellee,    and   it  would 
avjpear   irom  iiis    teatimjny  that   the  appellee   acted  in  good 
faith    in  with-holding,  tlie  ^oods,    believing   that   they  were   to 
be    tr^ineferred  to    sa'ae   other  account   or  person  engaged   in 
like  business,   and   we   thixik  were  jield  for   tlwt    )urf)Ose  amd 
that   the   court  was  warranted   m  finding   that   they  had  not  been 
held   for  an  unreasonable   length  of    tii;ie   under   the  conditions 
that   existed,    at   least  we  are  unable    to   yay   tliat   the  court 
erred   in   so   iinding,    and   tiie  jud^jaient   of   the  lower  court  is 
affirmed.  JlT^GrLKT  AI1'IK1,IJLD. 

Hot   to   be   reported   in  full.  -0- 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg^Jiandand  affixed  the  seal  of  said  Court 


at  ML  Verrud/f,  this 
A.  D.  191.M 


day  of 
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MB.    PR7?3I1>I50  JU3TICB  HCLDOM 
DKI,IVERKD  THK  OHKION  OF  TKE  COUPT. 

Thia  oas«  is  h«r«  for  the  •«oond  time.      Defendant 

•jpoeeded  on   the  firat  trial  on  the  theory  that  a  false   state- 

iBBt  rendered,    in  which  a  check  for  ^369.19  wae   aent  plaintiff 

aj  the  balance  due  hiiu,   worked  an  aooord  and  eatiafaotion. 

Tie  holding  «»•  held  to  be  error  and  the  judgment  was  reveraed 

aik  the  cause  raasanded  to  the  liunioipal  court  for  a  new  trial 

upn  the  merits.     See  uberioeyer  y,    lyiaocnsin  Oftiry  garms  Co,»     i 

ij^   111,   App.   S6ti.     Tiils  adjudication  settled  the  question  of     ' 

...-■-■"■■■  i 

a<bord  and  satisfaction  and  we  shall  confine  our  review  to  the  I 

Bfits  of  the  OHse. 

Defendant  initiated  this  transaction  by  a  postal 
etrd  in  which  he  offered  27-^  oents  a  pound  for  butter  delivered 
i)  Chicago,  less  commission.  This  was  followed  by  other  soli- 
ojktions  at  a  similar  price*  relying  upon  which  plaintiff  mada 
tlree  shipments  of  butter  tc  defendant  as  follows:   August  18, 
1(13,  26  tubs  of  butter;  August  25,  1913,  22  tubs  of  butter; 
Siptember  1,  1913,  24  tubs  of  butter.  Defendant  advanced  upon  I 
tie  first  shipment  $260  and  a  long  time  thereafter  rendered  a 
filse  statement  of  account  and  sent  it  to  plaintiff  with  a 
oieck  for  $369,19,  which  it  claimed  was  the  balance  due  him.    ' 

It  is  adxuitted  that  defendant  realized  $1237.41 
from  the  sale  ol  plaintiff's  butter,  and  it  is  insisted  by 
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plaintiff  that  defendant  is  not  entitled  to  any  oonuaiesioa 
but  ie  entitled  to  oredit  only  for  freight  and  cartage  en 
the  three  •hipments  and  the  two  oaeh  payments  Bade,  whioh 
total  |666,07,  leaving  due  plaintiff  |571.34,  on  which 
•nount  plaintiff  claiiQa  interest  from  September  13,  1913, 

The  ways  of  defendant  in  this  transaction  are 
to  say  the  lease  doTious,   In  its  defense  it  insists  that 
it  neither  bought  the  butter  nor  was  it  the  agent  of  plain- 
tiff for  its  sale  on  ooBuulssion. 

The  cause  was  submitted  to  the  ocurt  lor  trial 
without  a  Jury  and  there  was  a  finding  for  defendant  and 
Judgment  of  nil  oa£iat«  of  which  Jud£3ent  plaintiff  seeks 

this  review. 

I 
Defendant  by  its  president  represented  to  plain-  I 

tiff  that  it  had  not  sold  the  butter  when  as  a  matter  of  fsot  '. 

it  had  done  so. 

In  December,  1913,  at  the  request  of  plaintiff,  / 

Hunter,  nvalton  A  Co,  of  Chicago  demanded  of  defendant  deliTsrj 

of  the  butter  to  it  for  plaintiff *s  account,  offering  to  pay 

all  proper  charges  thereon.  This  defendant  under  various  ex»| 

ouses  failed  to  do.   In  June  plaintiff  through  its  nttomey 

jsade  written  demand  for  an  accounting,  to  whioh  defendant 

responded  by  rendering  a  false  account,  in  #nioh  was  shown 

I 
gross  receipts  of  $710,16,  which  charges  for  ^260  advanced 

and  ||80,97  other  disbursements,   and  enclosing  a  cheok  for         i 

$369.19.     liotwithstandinii  this  action  defendant's  president     ( 

admitted  on  ths  trial  that  the  butter  was  sold  for  41237,41,  ; 

Defendant's  president  in  answer  to  interrogatories  stated 

that  the  gross  amount  of  the  sales  of  the  butter  was  ^1237,41. 

Among  items  of  charges  made  against  it  were  the  following: 
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freight  and  ttxprtts  ohargts  from  jr>c>aon«  :,innesot£>« 

t»  ChlcRgo«   Chicago   to  Buffalo*   Soranton,   Rlor^mond, 

Kearphis,   Galveston,    and  froa  each  of  theso  pointa 

to  buyoro , , ,|97  ,68 

Storagt  at  Chicago  and  oacn  of  the  point*  named 41,09 

Interoit  on  ;$260  advanced  at  6  per  cent i:ii,80 

Compiling  list  of  retailer*  in  Buffalo  territory, 

1800  najaee  at  $3,&&  per  thoueand 6.30 

Same  Serantcn,   2300  niuciro . . . , 8 .05 

"       Meaphie,  1500  naraea, 5,25 

"        Riehfflond,   1200  names, 4 ,20 

"        GalTeston,    900  names 3,15 

Ciroularixing  Buffalo,   1800,   4   tiaies  at  50  cents 

per  thousand 36, CO. 

"  Scranton,    2300,   4   tixneo  at   50   cents 

per  thousand , ,  .46 .00 

*  Memphis,   1500,    4   times  at   50   cents 

per  thousand ...30,00 

"  Biohinond,   15CC,   4    ti.iaes  at   50   cents 

per   thousand .24 ,00 

**  Galveston,   900,   4   tiroes  at  50  cents 

per  thousond 18,00 

katerials,  vraps,  boxes,  tubs,  liners, .31.80 

Paper,  printing  and  envelcpes  for  770  names  4  times. .123,20 

i^ostagc  on  circularising  and  sales 482.64 

Sptoial  Coamission,  15  per  cent... 165.62. 

This  auide  the  total  amount  of  ciifirges  against 
the  butter  sold  at  $1237,47,  ^1206.96.  These  charges  wert 
aunda  in  the  faoe  of  the  fact  that  the  butter  had  been  sold 
soon  after  it  reached  Chicago.   Defendant  afterwards  represented 
to  plaintiff  that  the  butter  had  not  been  sold  but  was  in  cold 
storage,  and  stated  in  a  letter  of  December  12,  1913,  that  the 
"warehouse  receipts  are  in  our  safe  and  show  ^iihere  this  butter 
is  on  hand  in  cold  storage,"   This  statement  was  false  when 
made  by  defendant  and  was  known  by  it  to  be  false. 

Front  what  we  can  gather  from  the  record  it  se«M 
that  the  trial  Judge  based  his  finding  upon  his  ccnolusion 
that  defendant  was  not  plaintiff's  agent.   If  defendant  was 
net  sueh  agent,  we  are  at  a  loss  to  disoem  the  relationship 
between  them.  However  this  may  be,  this  is  a  case  of  the 
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fourth  ol««s  in  th«  Itunlcipal  court,  and  it  has  baan  h«ld  by 
this  court  that  a  caoo  of  the  fourth  claoo  !■  what  tho  eri* 
donoa  makes  lt«  IXaintlff  was  thersfors  cmtitled  to  recover 
whatever  was  due  hln.   It  is  clear  from  the  proofs  that  the 
charges  made  by  defendant  regarding  these  72  tubs  of  butter 
were  fictitious,  for  the  butter  had  in  faot  been  disposed  of 
within  a  few  days  after  its  arrival  in  Chicago.    It  is   | 
also  el  ear  that  defendant  was  the  agent  of  plaintiff  in 
this  tranaaotion*   The  law  required  hicn  as  suoh  a^ent  to 
prcjsptly  and  honestly  account  to  plaintiff  for  the  proceeds 
of  the  butter  when  scld.   This  defendant  failed  to  do,  but 
concealed  the  faot  of  its  uale  by  rericue  false  statements 
regfirding  the  sane*  The  law  requires  an  honest  and  fair 
dealing  on  the  part  of  the  u^ent  with  his  principal.  By 
making  false  statements  and  rendering  false  accounts,  defend- 
ant forfeited  its  clnim  for  ooausisslen.   Qidway  t.  American 
Mortgage  Co.,  222  111,  270;  Fish  ▼.  Seeberger,  154  ibid,  50J 
Br»nnan  v.  3trau8S.  75  ibid,  ii34;  Neal  v.  Blooafield.  166 
111.  App,  402. 

ffe  find  from  the  evidence  that  defendant  sold 
plaintiff's  butter  for  $1237.41;  that  the  freight  and  op.rtage 
thereon,  which  defendant  paid,  ^ras  f.se.se;  that  defendant  ed- 
Tanoed  to  plaintiff  $260,  and  subsequently  with  its  falss 
statement  sent  its  cheek  to  hiao  for  f 369. 19;  that  defendant 
is  entitled  to  be  allowed  credits  for  the  foregoing  items, 
whieh  total  $666.07,  leaving  due  from  defendant  to  plaintiff 
9571.34,  on  which  plaintiff  is  entitled  to  interest  at  the 
rate  of  5  per  cent  from  aeptember  13,  1913.  Ve  therefore  re- 
verse the  judigaent  of  the  liiunicipal  court  and  eater  Judgment 
here  in  favor  of  plaintiff  for  $704,67. 
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Un,   PBK8IDIHG  JU3TIC1  H0L1X?lt 
mSLIVMRD  THl?  OFITTIOK  07  TinR  COUTT*. 

Thft  caus*  of  notion  is  sufficiently  stated  in  to 
opinion  on  a  formw   appeal  to  this  court  nnd  as  abstracted 
oan  be  found  in  194  III,  App.  524.  The  former  Judgment 
against  two  defendants  was  reversed*  as  it  came  to  this 
court  on  an  appeal  by  both  defendants »  perfected  and  prose- 
cuted by  one  of  thea  only.   On  this  appeal  we  held  that  a 
Joint  Judgment  against  two  defendants,  where  one  only  »as 
proved  tc  be  liable,  was  erroneous. 

The  Judgment  in  tuis  record,  rendered  en  the 
verdict  of  a  Jury,  is  for  $336.60,  and  defendant  appeals. 

The  suit  after  reversal  by  this  court  was  dis- 
■issed  as  to  the  defendant  Jacob  Zeraan, 

A  review  of  the  evidence  is  not  necessary.   It 
is  sufficient  to  say  that  the  proof  of  ylaintiff  failed  to 
establish  any  ccntrf?ot  between  himself  and  defendant  or  any 
liability  of  defendant  to  plaintiff  growing  out  of  any 
dealings  between  them.  The  contract  involved  was  in  writing 
between  plaintiff  and  Jaoob  Zmamn,      If  any  liability  re- 
Bains  unsettled  under  liiut   contract,  it  ia  the  liability  of 
Zeman  and  not  of  defendant.  As  to  Z«D«a*s  liability,  if 
any,  we  ex;]^ress  no  opinion,  as  he  is  not  a  party  tc  the 
Judgment  now  being  reviewed.   The  debt  sued  for  arises  under 
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•  written  contract  with  Zcman,   It  is  contended  that  defendant 

proialaed  to  pay  Zauan**  indebtedneaa  to  plaintiff  under  that 

contract.   Aa  auoh  an  undertaking,  if  Q)ade»  waa  a  collateral 

and  not  an  original  one.  ita  not  being  in  writing  makes  it   | 

Obnoxious  to  the  Statute  of  Frauds  as  an  undertaking  to  pay  / 

the  debt  of  another.  All  this  appeared  from  plaintiff's    * 

proofs.   At  the  conclusion  of  these  prcofs  defendant »  in 

due  fozm,  BOTSd  for  an  instructed  verdict  in  his  favor, 

which  the  court  denied.   ;>uoh  denial  was  reversible  error. 

7or  the  reaaons  indicated  the  judgment  of  the 

County  Court  is  reversed  with  a  Judt^nent  of  nil  capiat  and 

for  costs  against  plaintiff  both  here  and  below. 

REVKHSED  AKD  JUDOKKKT  OF  ^IL 
CA}IAT   AHU  POK  C03TS. 
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Appellee, 
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CHICAGO  k   fBSTXRI ^^KDIASA 
RAILPOAD  COKPAHT.  \ 

Appellant.        ) 


FAl.  TOOK  CIRCUIT  COUPT  OF 
COOK  CCimTY. 


A.  215 


HR,  PIUaudlBG  JUSTICX  tiCUXa 
DKLITBOD  THE  OJDIIOK  OF  THE  COimT, 

Defendant  appeals  from  a  Judgment  against  it 
for  $15*000  entered  upon  th.e  rerdict  of  a  jury  in  an  aotion 
for  personal  injuries. 

The  aceident  to  plaintiff  happened  nAiile  she 
walking  upon  the  right  of  way  of  defendant  upon  its  north 
bound  traok.  Ker  objective  was  the  tower  house  in  which  John 
H«  Shaeklefcrd  was  e-cployed,  to  whom  she  was  carrying  a 
luncheon  for  oidnight  consumption.   The  time  of  the  accident 
was  about  eight  o'clock  in  the  eyening  of  July  10,  1913.  She 
was  struck  by  an  engine  of  the  Chesapeake  ft  Ohio  Railway  Com- 
pany drawing  a  train  of  freight  cars  resulting  in  the  sever- 
ing of  her  left  arm  near  the  shoulder  and  the  infliction  of 
other  injuries.  There  were  Joined  with  defenaant  in  this  ac- 
tion the  Chesapeake  &  Ohio  Railway  Company  and  the  Belt 
Railway  Company  of  Chicago,  who  were  dlamiased  out  of  the 
action  upon  the  trial. 

The  original  count  in  the  declaration  charges  \ 
that  while  plaintiff  was  walking  upon  the  right  of  way  of 
defendant  at  its  inritation,  in  the  exercise  of  due  care, 
for  the  purpose  of  delivering  to  an  employee  of  defendant  his 
supper,  defendant  wilfully,  maliciously  and  reoJcleasly  ran 
her  down.   Subsequently  she  filed  four  additional  counts,   n 
the  first  of  which  she  alleged  that  defendants  maintained  a 
tower  house  north  of  the  Calur.et  river  alongside  the  rail- 
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read  traolct*  whloi:;  tow*r  houa«  on  th«  day  of  tho  aooldent 
«••  in  charge  of  ono  Jelm  H,  iihackloford,  an  empXoyoe  of  do- 
fendanti,  who  workod  from  six  o'elook  p.  m.  to  six  o'clock 
a.  ffl.;  that  it  waa  ouitomary  for  him  to  have  his  supper  de- 
livered at  the  tower  house  at  night «  all  of  which  was  known 
to  and  penoitted  by  defendants.   She  then  avers  that  it  was 
the  duty  of  defendants  to  provide  at  that  place  a  safe  and 
suitable  manner  and  aethod  of  getting  to  and  frooi  said  tower 
house  for  employees  and  persons  having  business  therein,  the 
nonperforffiance  of  whioh  duty  constituted  defendants*  negli- 
gence, 

Turther*  that  on  July  10*  1913,  while  she  was 
walking  upon  said  tracks,  for  the  purpose  of  delivering  his 
supper  to  Shackleford,  and  while  proceeding  with  all  due 
care  and  caution  for  her  safety,  the  Chesapeake  &  Ohio  Rail- 
way Company  by  its  agents  and  servants  carelessly,  negli- 
gently, wilfully,  wantonly  and  recklessly  ran  and  drove  a 
certain  locomotive  engine  and  train  of  freight  ears  thereto 
attached  into,  upon,  against  and  over  plaintiff,  etc. 

The  sseoad  count  is  similar  to  the  first,  and  l* 
it  it  was  alleged  that  it  was  customary  for  Shaokleford  to 
have  his  supper  delivered  to  him  at  night,  all  of  whiou  was 
known  to  and  permitted  by  defendants,  and  that  plaintiff  was 
walking  upon  the  tracks  by  invitation.   Thia  count  also  al- 
leges failure  to  have  a  headlight  upon  the  locomotive  or  to 
sound  a  gong,  bell  or  ^listle  to  warn  plaintiff. 

The  third  count  alleges  it  was  defendants*  duty 
to  uee  ordinary  and  reasonable  care  to  avoid  injury  to  per- 
sons rigrxtfully  upon  its  tracks  and  right  of  way;  that  at 
the  time  of  the  accident  she  was  walkii^g  upon  tne  right  of 
way  in  the  exercise  of  due  care  and    caution  for  her  safety 
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for  tht  purpose  of  delivering  to  an  employee  of  defendants 
his  supper;  and  that  the  defendant*,  by  their  servants, 
wilfully,  reoklessly  and  negligently  ran,  drove,  managed  and 
operated  a  certain  locociotlve  engine  so  that  the  same  ran 
over  her,  etc. 

The  fourth  oount  was  sii&ilar  to  the  second  in 
its  averments,  and  in  it  it  was  alleged  that  the  Chesapeake 
it   Ohio  Railway  company,  by  its  agents,  ran  a  looomotlve 
engine  and  train  of  freight  ears  in  •  northerly  direetion  in 
•I  oareless,  negligent,  wanton,  willful  and  reckless  ouuiner 
upon  nnd  against  plaintiff,  injuring  her,  etc. 

To  these  several  oounts  defendants  interposed 
pleas  of  the  general  issue  and  a  epeoial  plea  of  non- 
ownership  and  non-control. 

The  declaration  proceeds  upon  the  theory  that 

plaintiff  was  a  licensee  and  went  upon  the  railroad  tracks 

upon  an  implied  invitation,  and  the  charge  in  eaoh  count  is 

that  defendants  wantonly,  willfully,  reoklessly,  etc.,  ran 

over  and  Injured  her.  As  a  lloensee  the  duty  which  defendait 

owed  plaintiff  was  siuply  not  to  wantonly  or  willfully  injurs 

her  and  to  use  reasonable  care  to  avoid  injuring  her  after 

discovering  her  to  be  in  peril.  This  was  the  liaAt  of 

defendant's  duty,  Thompson  v.  C.  C.  C.  &.   St.  L,  Ry,  Co., 

226  111,  542,   In  I.  C.  R.  B.   Co.  v.  glcher.  2C2  ibid,  556, 

the  rule  regarding  such  duty  is  laid  down  in  the  following 

language: 

*A  railroad  company  owes  no  dutv  to  a  person 
walking  along  its  tracks  without  its  invitation,  either 
expressed  or  implied,  except  to  refrain  from  wantonly  or 
wilfully  injuring  him,  and  to  uae  reasonable  oare  to 
avoid  injury  to  him  after  he  is  diaocvered  tc  be  in  peril; 
and  it  makes  no  difference  in  that  respect  whether  he  is  a 
trespasser,  a  mere  licensee,  or  one  who  ia  on  the  tracks 
by  mere  sufferance,  without  cbjeotion  of  the  conpony.  One 
who  goes  upon  a  railroad  track  by  permiaaion,  or  where 
permission  may  be  implied  from  the  circumatanoes,  may  be 
regarded  as  having  a  license,  but  one  ^o  is  there  by  mere 
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■ufferance«  is  not  a  licensee  and  may  be  a  treapaaser.   In 
either  caae  taere  is  no  duty  toward  him  except  to  refrain 
from  wantcnly  or  wilfully  injuring  him.   (Illinoia  Central 
Railroad  Go.  v.  Godfrey,  71  111.  600;  Lake  ..nore  <»  iichi» 
gan  aoufiiern  Ky.  Co,  t.  Bodeaien,  139  Id.  ^96l  iTlTnoia 
Central'  Kai'^  ^°f^<?  ^o«  ▼•  Kobl  e,  142  id.  678;  yabaah  Hail  road 
Co.  y,  Jones,  l^sTTa,    leT;    ICTlinois  Central  Railrbai  Co.  ▼',' 
F^Conner,  189  id.  559.)   In  IllinoTe  Central  Railfoad'To. 
▼  «  Godfrey,  aupra,  no  distinction  ims  made  l)etween  a  iTcenaes 
and  a  trespasser,  but  the  same  rule  was  applied  to  both, 
and  it  was  said,  *A  mere  naked  license  or  perrslsaion  to 
enter  or  pasa  ever  an  estate  wl]l  not  create  a  duty  or  im- 
pose an  obligBtion  on  the  part  of  the  owner  to  provide 
against  the  danger  of  accident.*   One  who  has  pertciasion 
or  license  to  travel  along  the  trnoka  takea  it  subject  to 
the  use  of  the  road  without  reference  to  nim.   The  licenss 
imposes  no  obligation  to  take  precautions  for  his  safety 
or  to  run  trains  in  any  respect  different  from  what  they 
would  be  run  if  he  was  not  there,   he  takes  the  prerniaes 
as  he  finds  them,  with  all  the  attendant  dar.gers  oonnfcted 
with  their  use,  obly  subject  to  the  lixaitation  that  the 
company  shall  not  inflict  upon  him  wanton  or  intentional 
in  J  ury .  * 

The  result  of  our  decision  rests  within  the 
rules  of  law  announced  in  the  foregoing  quotations  and  ths 
oases  there  cited. 

The  facts  relating  to  the  accident  which  are  not 
eontroverted  are  that  plaintiff,  a  resident  of  l^arlowe,  Okla- 
homa, came  to  Chioago  in  June,  1913,  and  visited  at  the  home 
of  John  J<.  Shaokleford,  of  whoso  wife  she  was  a  cousin. 
Shackleford  lived  at  the  time  of  the  aooident  in  a  house  be- 
longing to  defendant,  in  ^i^oso  employ  he  was  as  a  "tower  man." 
This  house  was  near  the  trnoks  of  defendant  in  the  vicinity 
of  the  Calumet  drawlsridgo.   3hackleford*8  duties  were  per- 
formed between  tho  hours  of  six  o'clock  p.  m.  and  six  a.  m. 
of  a  continuous  working  day.   The  tower  house  in  and  from 
whieh  ahackleford  disoiiarged  hia  duties  was  situate  Just 
north  of  the  Calumet  rivor  near  defendant's  tracks  and  right 
of  way.  1-laintiff  and  hsr  cousin  were  in  the  habit  of  taking 
to  Shackleford  at  this  tower  house  a  luncheon  which  he  ate 
at  mlAnight.   They  at  times  wont  together  and  at  other  times 
only  one  of  them  went.   On  the  east  of  the  right  of  way  thero 
was  a  road  oallod  Torrenoo  avonuo  and  also  a  well  beaton 
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path  on  the  old  rlpht  of  tmy  to  tho  west  of  the  existing  right 
of  vay  as   it   exiated  at  the  time  ci    the  accident.      7hca«  were 
accessible  tc   all   persons   in  reaching  the  tower  house  froia  the 
Gbfickleford  house  and  its  Tioinity.     There  were  no   eye  'fritnessea 
to   the  accident.     llaintlff*8  narration  of   the  occurrence  is 
In   the  record  uncontradicted  and  Is   in  suhstanoe  that  about 
eight  o'clock  July  lu«  1913.    she  left   the  Shackleford  none  to 
•arry  a  luncheon  to  Shackleford  at  the  tower  house  of  defend- 
ant;   that   she  2:'r<>ceeded  froai  the  Shackleford  house  to  a  small 
brick  house   to   the  north  of  it,    then  went  up  some   steps   v/hieh 
led  to   the   embankment  of  the  railroad  txaolc  and  thence   down 
the  tr'iok  on  a  little  footpath;    that   she  was  going  north  walk- 
ing on  the  left   side  of   the  southbound  track;    that  the  path 
was  on   the  eab&nkiBent  just  where  the  signals  were,   and  on   the 
edge  of   the  ballast;    that   the  poth  ^>as  about  a  foot  wide  and 
continued  alongside  the  rails  over  to   the   signals,   where  it 
■topped;   that  she  got   to  the  end  of   the  path  and  saw  a  train 
eoming  on   the   southbound  track  near  where  she  was   walking; 
that  she  crossed  both  tracks  -   bhe  north  and  south  tracks  - 
to  keep  away  froui   the  passing  train;    that   ahe  was   then  east 
of  both  tracks;    that   she  walked  very  slowly  and  looked  back, 
because  she  was  going  to  cross  back  on  the  other  side;   that 
•he  walked  on  the  east   side   the  distance   that  a  person  would 
walk  with  rather  a  long  train  passing,   walking  rery  slowly; 
tiiat  the  train   took  two  or  three  minutes  to  pass;    that  there 
were  about  forty  cars   in   that  train;    that  Just  ss   it  had  about 
passed,   cill   but  the  caboose  and  a  car,    she   started  back  over 
to  the  other   side;    that  she  again  looked  back   south  before 
walking  across,   but   Baw  nothlnp  but   the  pasolng  train,   nor 
heard  no   signal;    that  she   then   started  across  the  track;    that 
■he  crossed   the   eaftt  rail  of  the   east  track  smd  was   in  between 
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th*  two  rails  of  tho  oaat  track  and  had  naarly  crossed  the 
traoJc  when  she  was  struck  by  the  northboxund  train;  that  this  was 
between  25  and  35  feat  north  of  the  signals;  that  she  was  struck 
a  little  to  the  left  side  as  she  was  going  across  when  the 
train  struck  her*  severing  her  left  am  at  the  shoulder. 

The  train  which  struck  plaintiff  was  proceeding 
slowly  -  not  uore  than  aix  ulles  am  hour.   The  train  which 
she  stepped  aside  to  aTOid  was  going  south;  the  train  lidilch 
struck  her  was  going  north.  The  southbound  train  was  going 
quite  fast  and  aade  auch  noise,  although  that  It  made  oiuoh 
saoke  Is  in  dispute.  Be  this  as  it  may,  there  la  no  eTldenca 
In  this  record  warranting  the  conclusion  that  defendant's 
servants  In  the  running  of  the  train  viiiloh  struck  plaintiff 
acted  either  willfully  or  wantonly.  The  tracks  upon  which 
plaintiff  was  Injured  were  constantly  traveled  by  trains  pro- 
eeeding  north  and  south,  there  being  nuch  traffic  passing  Into 
and  out  of  Chicago.   Several  railroads  operated  their  trains 
over  thesa  tracks  of  defendant.  Knowledge  of  these  condi- 
tions and  of  the  rlak  to  pedestrians  using  defendant's  right 
of  way  was  at  least  imputable  to  plaintiff,  and  froxc  her 
knowledge  gained  In  walking  along  the  right  of  way  to  and 
frooi  the  tower  house  It  is  but  reasonable  to  say  that  she 
had  actual  notice  of  such  conditions.   Vhether  plaintiff  was 
ae(j,ligent  in  not  seeing  the  approacjaing  train,  by  reason  or 
net  of  the  sjoooke  created  by  the  southbound  train,  or  in  sud- 
danly  getting  In  Its  path,  is  of  no  Ijuportance,  because  to 
whichever  of  these  causes  the  accident  Is  attributable,  no 
right  of  recovery  can  be  predicated  upon  either,   iftille  It 
is  clear  there  were  two  safe  ways  In  which  plaintiff 
could  have  reached  the  tower  house  on  the  day  of  the  acci- 
dent, and  1^1 oh  prudence  should  have  led  plaintiff  to  have 
taken  instead  of  the  perilous  path  which  she  trod,  still 
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aside  from  her  negllgcno*  in  this  regard,  she  being  at  the 
aest  a  licensee  upon  the  rl{^:ht  of  way  of  defendRnt,  she 
has  no  right  of  action  against  defendant,  under  well  settled 
legal  principles,   llaiatiff  in  walking  along  the  ri(,;ht  of 
way  of  defendant  assumed  all  attendant  risks  with  the  single 
•xoeption  of  wanton  or  wilful  injury  at  the  hands  of  defend* 
ant  or  its  servants,  or  the  laoJi.  of  rtascnable  effort  to 
avoid  injuring  her  after  it  beeaue  evident  she  was  in  a 
perilous  situation. 

Nor  did  plaintiff's  presence  as  a  licensee  im- 
pose upon  defendant  the  duty  of  taking  any  precaution  for 
her  safety  or  of  running  its  trains  in  any  respect  differ- 
ently than  they  would  have  been  xnjui  had  she  not  been  there* 
irren  the  absence  of  a  headlight,  if  one  were  essential,  or 
the  failure  to  give  a  si^^al  or  ring  ithe   bell  of  the  engine, 
would  not  render  defendant  liable  to  a  person  who  was  on  th« 
:^soks  by  implied  Invitation  as  a  licensee.   'I'hoitipscn  v, 
C.  C.  C.  &   3t.  I .  Ry.  Co..  euxra. 

The  record  lacking  proof  that  plaintiff's  in- 
juries were  occasioned  by  the  wanton  or  willful  act  of  de- 
fendant or  its  servants,  or  that  defenaant  was  negligent 
in  not  using  reasonable  diligence  to  avoid  injuring  plsin- 
tiff  after  discovering  the  perilous  situation  in  wiiica  uhe 
had  placed  herself,  plaintiff  is  not  entitled  to  recover  in 
this  action,  and  the  Judgment  of  the  Circuit  Court  is  re- 
versed with  a  finding  of  fact. 

REVERST'D  i^ITH  JWVIHQ   0?  ?ACT, 


ii9iiiHt>    ■  ^  .^  'V  .  Ti^^f?   iToi;fDA  lo  iff^lf  Oil  amsi 

u-n-f.i     j;rl    ?>u-.     <i'i!     i;Wi     iJS  '  .;     ■.;?'9rf    bXtfOT'.-    Yv>:l.>     nH(\if    Yf#f«t<* 


oi   'xovooftt  o^  k»iii*«»  doa  oJL  tti*nx*»i\i   «troeT9n  . -w-  ;  ;  b»d 

-vj-r    fvf    +T.-.     .    tr.  --rio  iiit^   "io  #««iB;$iut  «rfl   fcc^    ,noi*o«  sjtn'i 

.jro*l-  't-  ■— --^-5    ^.   •  ••;  .    f.....--.,r 


*\Si,:-    ■ln\    iMi  t\'-fJilH:^T>L 


409  -  23764        TTflTiTVa   0?  TACT. 

Th«  oourt  finds  that  the  defendant  was  not 
guilty  of  any  act  of  negligence  charged  in  tne  declaration 
of  plaintiff  or  in  any  count  thereof. 
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KR,   mSIBIKQ   J1/8TICX  HOLDOlt 
nSIIVEflED  THS  OyXTTlOJi   0?  THE  COURT. 

This  is  an  appeal  from  a  Judgment  for  $1075.24 
in  favor  of  plaintiff  onterad  upon  th«  finding  of  the  onurt. 
Tht  action  is  upon  a  written  contract  betwaan  / 


the  parties  is  mtiioh 


plaintiff  agreed  to  purchase  from  de- 
fendant  within  twelve  laonths  frca  its  date  all  plaintiff  *8 
requireaents  of  "Red  Seal  Batteries'*  at  prices  and  upon 
tcn&s  in  tim   contract  specified.   The  contract  contain^^Lhl 
signtf  iaant>  provision  •>  that  plaintiff  will  "devote  their 
best  efforts  in  promoting  the  sale  of  the  same,"  meaning 
the  Hed  Seal  batteries  in  the  contract  described.   The  con- 
tract provided  for  certain  discounts  frota  scheduled  prices 
above  certain  quantities  delivered  and  paid  for  within  the 
contract  time  for  deliveries  and  ^yaent. 

Vhile  ouiny  points  are  made  for  reversal  and 
ingeniously  argued  with  ajnple  citation  of  supporting  au- 
thority, we  are  of  the  opinion  that  the  whole  case  rests  in 
our  eenstruction  of  the  contract  as  to  what  was  aeant  by 
the  provision  that  defendant  would  furnish  sufficient  of 
the  contract  oojiuaodity  to  ffleet  the  requireiuents  of  plain- 
tiff during  the  year  the  contract  'm.B   in  fores,  llainftiff 
contends  and  proved  that  its  requireisent  for  the  twelve 
nonths  period  of  the  contract  was  145  barrels  more  than  de- 
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fendfuit  deliTered  and  that  demmnA   therefcr  was  MAda;  that 
plaintiff  needed  for  Ita  r«V;uirefT>f>nt8  thaaa  143  barrels, 
ahloh.  In  th«  course  of  Ita  business  and  \vn69r   its  contract, 
it  had  scld  to  its  oustoisera,  and  that  the  difference  betwaaa 
the  contract  prioa  and  the  price  at  ahioh  it  had  sold  said 
143  barrels  of  batteries,  adding  thereto  the  discounts  which 
it  vould  haTo  been  entitled  to  under  the  contract,  .^as 
11054.63,  viih  interest  at  five  per  cent,  which  mib  the 
basis  of  the  trial  court's  finding  and  Judi^^ment. 

Defendant  did  furnish  plaintiff  under  the  con- 
tract 32  barrels  of  batteries  and  insisted  tlmt  these  were 
sufficient  to  meet  all  reasonable  requirements  of  plain tiff. 1 
Defendant  admitted  that  it  refused  to  sell  or  deliver  more 
than  said  32  barrels  to  plaintiff. 

There  is  no  force  in  the  contention  that  the     I 

contract  is  nudum  yactuw  and  void  for  want  of  mutuality.   No»  j[ 

i 
la  the  contract  unilateral;  it  la  bilateral  and  there  exiata  j 

within  it  the  reciprocal  sbligBtion  on  the  part  of  plaintiff 
to  buy  and  pay  for  tha  batteries  and  upon  the  part  of  defend- 
ant to  furnish  the  batteries  at  the  contract  price  within  tha 
tisie  limited  by  the  contract,   inhere  a  contract  is  not  ambigu- 
ous, the  intention  of  the  parties  cannot  be  determined  by 
OTldenoe  aliunde,  but  by  the  language  anployed  in  the  contract 
itself,   Jollet  v.  Brewing  Co.,  264  ill.  215. 

We  af;ree  with  the  argiDnent  of  defendant  that  the  legal  \yr 
inquiry  is,  *lhat  was  the  intention  of  the  parties?**  We  think  it 
clearly  apparent  from  the  contract  that  defendant  was  to  furnish 
plaintiff  with  batteries  as  described  in  it  to  aeet  all  plaintiff 
requirer>ents  for  twelre  months,  as  those  requirements  might 
materialize  during  that  time  with  plaintiff  devoting  its  best 
efforts  to  promote  the  sale  of  the  batteries.   Wo  find  noth- 
ing ambiguous  in  the  language  used  in  the  contract  in  this  re- 
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gard;  nothing  calling  for  oral  proof  to  define  and  make  olear. 

parsons  on  contracts,  pag«  b'd? ,   well  etatee  the  principle  thuai 

"The  decision  auet  always  depend  upon  the  ln>   | 
tentlon  of  the  parties,  to  l>e  collected  in  each  partiou* 
lar  case  from  the  agreement  Itaelf  and  from  the  subject- 
matter  to  whlcja  It  relates.   It  cannot  defend  on  any  formal; 
arrangement  of  the  words,  but  the   reason  and  the  sense     1 
of  the  thing,  as  it  is  to  be  collected  from  the  wJr^ole 
contract."  ' 

Applying  this  dicta  to  the  contract  in  hand, 
we  would  say  in  construing  it  that  defendant  was  a  aaanu- 
facturer  of  the  kind  of  batteries  set  out  in  the  contract; 
that  it  desired  to  sell  as  many  of  them  as  possible  in  one 
year  at  certain  prieat  and  under  certain  conditions,  and 
for  that  purpose  made  the  contract  with  plaintiff  in  which 
to  carry  out  such  purpose,  and  thereby  bound  plaintiff  to 
use  its  best  efforts  to  promote  the  sale  of  the  batteries. 
There  was  no  limit  to  the  quantity  plaintiff  might  sell. 
It  was  to  establish  its  requirements  by  procuring  as  many 
orders  for  the  batteries  as  it  could  by  the  use  of  its  best 
efforts;  no  reference  to  f>^»t   sales  in  the  preTious  year 
was  made;  no  looking  backward,  but  a  going  forward  for  one 
year  to  sell  all  the  batteries  which  it  could  in  the  exer- 
cise of  its  best  efforts.  This  plaintiff  did,  and  in  effect 
defendant  new  complains  that  plaintiff  was  too  active  and  used 
too  much  effort  in  making  sales*  However,  in  the  honest  dis- 
charge of  ite  duty  under  the  contract,  plaintiff  ought  not  to 
have  done  less.   The  contract,  as  the  proof  shows,  being  ad- 
vantageous to  plaintiff,  undoubtedly  stimulated  its  energy  in 
making  sales.  This  was  a  condition  it  had  a  right  to  advantage 
of.  The  complaint  of  defendant  is  the  usual  one  with  sellers 
on  a  rising  market.  At  this  time  the  oontraet  became  a  financial 
disappeintmoat  to  defendant.   It  could  sell  its  wares  elsewhere 
for  monoy  in  excess  of  the  contract  price.  Hence  defendant's 
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default  In  p«rf oriaanct,  with  the  eTident  Intent  of  taking  a 
chance  of  eeeeping  liability  through  legal  technicality. 
The  inconsiatency  of  def cndant'e  attitude  io  dieclosed  by 
its  offer  to  prore  that  in  th«  preTlcue  y«ar  plaintiff »■ 
requirements  did  not  exceed  IG  barrels*  ^eri  it  actually 
delivered  52  barrels  under  Uie  contract  without  any  hesita- 
tion or  oomplaint  -  a  quantity,  according  to  »uch  contention, 
three  times  and  juore  in  excess  of  plaintiff's  reasonable  re- 
quirements. After  that  the  only  change  wnich  occurred  was  an 
increase  in  the  value  of  the  batteries  under  contract.  The 
Kinds  of  the  parties  must  be  deterruined  froni  the  language  of 
the  contract,  and  the  requirements  of  plaintiff  must  be  con- 
strued to  mean  the  reasonable  requirements  irtiich  would  re- 
sult from  the  aotivities  of  plnlntiff  in  making  sales  which 
both  the  letter  and  the  ppirit  of  the  contract  required. 
The  proof  related  tc  orders  actually  obtained,  aa  we  gather 
from  the  evidence.   The  reasons  these  orders  were  not  filled 
were  twofold  -  first,  defendant's  failure  to  furnish  the 
batteries  on  request;  and,  second,  the  inability  of  plain- 
tiff to  procure  thena  in  the  aiarkct,  A  verbal  order  is  shsn 
proven  just  as  binding  as  one  in  writing.   It  was  not  neces- 
sary for  plaintiff  to  prove  the  orders  by  the  parties  giving 
them.   Defendant  if  ne   had  doubted  the  veracity  of  this 
proof  might  have  called  the  persons  giving  the  orders  in 
denial.  ]tlalntiff*s  evidenoe  as  to  this  was  not  hearsay.  |  ^^ 
The  discounts  allowed  by  the  contract  were  properly  proven 
as  elements  of  damage.  ' 

Minnesota  Lumber  Co.  v,  i/hitebreast  Coal  Go. , 
160  111.  85,  sustains  plaintiff's  contention  that  a  contract 
te  supply  a  ooma:odity  sufficient  to  meet  the  requirements  of 
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a  pfurty  it  net  only  not  void  for  want  of  mutuality,  but  la 
•nforotabI«  at  lav,   Thitro  could  bo  no  laok  of  nutuallty 
under  the  instant  contract,  booauae  theae  requiramenta  vara! 
coupled  with  the  condition  the  plaintiff  should  use  its 
beat  efforts  to  make  aales.  Kational  Punaaoe  Co.  t.  Keyatpiia 
Mfg.  Co.,  110  ibid  427.   Such  contraota,  it  ia  held  in 
Minneaota  l^umber  Co.  oaee  auyra,  "are  not  uncomrron  and  va 
have  never  underatood  that  they  mBV9   void." 

'flh»r€   a  party  partly  performs  a  contract  he  can  | 
not  afterwards  at  his  own  election  avoid  its  further  per* 
formanoe  upon  the  alleged  ground  of  vant  of  mutuality.  As 
said  in  Taylor  v.  Scott.  178  111.  App.  487s   "A  party  to  a 
contract  ma)  not  perform  it,  so  far  aa  it  ia  beneficial  to 
hla,  and  hide  behind  its  vant  of  mutuality  ^cn  called  upon 
to  perform  the  part  of  it  tiiat  ia  beneficial  to  the  other 
party."     Aa  applied  to  the  case  under  reviav,  we  find 
defendant  performing  the  contract  witlrxout  any  claim  of  in- 
firmity in  it  until  the  time  when  its  further  performanos 
became  unprofitable.  Then  it  sought  to  avoid  it.   It  is 
too  late  to  avoid  after  part  performance.  Miller  v.  Hoff it, 
165  ibid  1. 

There  are  no  reveraible  errora  in  procedure  or 
the  rullnga  of  the  trial  Judge  regarding  the  defensea  inter* 
posed  or  the  evidence  edsitted  or  excluded,  or  in  the  ad- 
meaaurament  of  damagea.   The  Judf^ment  of  the  Municipal  Court 
la  therefore  affimad. 

AF7IRM39. 
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AVTON  J«  CXRKAK  tot   ua«  of 
JAK^KS  NOLOMET, 

A9j;» ell  suit » 
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CABXJ:  i^IAEO  CC,,   a  00 1^0  rat  ion, 
•t  •!.• 

App«13.«cB, 


Aiir-AL   yRC^  liUTilClIAL 
COUHT  OF  OHICAOC. 

^III.A.  219 


KR.   JU3TXCB  DKVJSR  nSLIVTSRRD  TH«  OFIKIOU  0?  THK  COURT. 

Ilftlntiff  brought  suit  in   tho  Ifuniclpal   eourt 
of  Chicago  Against  th*  defendant  upon  a  replevin  bond.     Tha 
trial    court   anterad  judgBtont   in  favor  of  tba  dafandant  and 
plaintiff  brings  tha  oaaa  h«ra  by  appaal. 

th*  iroercaaiva  Club  of  Chicago  en  uotober  31 • 
1914,   attaaptad  tc  oonvay  a  plane   to  dafaudant  toy  a  eh&ttal 
SMirtgafa  to   sacura  tha  paymant  of  a  dabt  dua  tha  daf  ar.dant 
raaulting  fron  a  aala  by  dafandant  of  tha  piamo   to   tha  I'ro- 
grasaiva  Club.     On  Doeaabsr  8,   1914,   tha  irograaaiva  Club  by 
ohitttel  Kortgaga  eonTsycd  thia  plane  and  other  gooda  and 
chattels  to  Jamaa  Moloney*   for  whose  uae  the  auit  is  brought 
by  plaintiff,   to   secure  the  payment  of  |1«800  due  bin  by  tha 
ProgressiTa  Club. 

The  Cable  llano  Cospany  mortgage  vaa  executed 
by  the  president  of  the  elub  and  acknowledged  by  him  by  his 
attorney  in  fnot.  The  Moloney  mortgage  was  executed  by  the 
president  and  secretary  of  the  club  and  duly  aeknovr lodged 
\y  %hUk*  Bath  aortgagM  were  recorded  in  the  Heoorder'a 
office  of  Cook  County,  Illinois.  On  default  in  payment  of 
the  netea  aecured  by  the  Moloney  mortgage,  iinoloney  took  j 

possession  of   the  plane  in  queation  and  other  personal 

property  under  his  mortgage.     While  so  in  possession   the 
Cable  I'iano  Company  replevied  the  piano  from  him.     The 
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Cable  liano  Company  did  uot  pro««cut«  Uiiv  suit  and  it  failed 
to  return  the  piano  on  demand  under  a  writ  of  re  to  mo  habendo. 
Suit  vas  then  begun  on  the  reploTin  bond. 

The  principal  point  in  oon^roTeray  between  the 
partiee  ia  as  to  whether  the  defendant  could  legally  depriya 
Vcloney  of  poeaeaeion  of  the  piano,  notwithstanding  the  faot 
that  it  ie  conceded  that  the  mortgaMEe  to  the  defendant  waa 
invalid  ae  to  peraons  net  partiee  er  prlTiee  to  it. 

In  Kffinnedy  Turniture  Co.  v.  Griffin.  194  111, 
App*  630,  it  waa  held  that  »  chattel  mortgage  aoknovrledired 
by  the  mortgagor  by  attorney  in  fnot  waa  invalid  as  againat 
a  purohaaer  of  the  property  from  the  mortgagor,  suoh  purohaaer 
net  being  a  party  cr  privy  to  the  jsaortgage,  and  that  a  chattel 
aertgage  anxat  be  atriotly  ccna trued  aa  againot  tiioae  aneking 
to  enforce  it,  for  the  reaaon  that  it  is  a  creatura  of  tha 
statute,  and  contrary  to  the  ooaBnon  law,  Kimball  v.  lolakow, 
268  111,  344. 

It  is  conceded  by  defendant  that  i/oloney  waa 
in  possesaicn  of  the  piano  at  the  tirae  of  eervioe  of  the 
replevin  writ.   It  is  insisted  on  behalf  of  the  defendant 
that  the  plaintiff  made  no  proofa  of  poesesaion  or  any  right 
to  posseasion  in  opening  his  case,   '^he  record  shews  that 
the  property  was  replevined  from  Voloney,   In  opening  hie 
case  the  plaintiff  intt^oduoed  in  evidence  the  affidavit  filed 
in  the  replevin  suit,  the  writ  of  replevin  issued  thereon, 
the  service  of  the  writ  and  its  return  and  the  failure  of 
the  defendant  to  prosecute  the  suit,  the  Judi'.ment  of  the      \ 
court  in  the  replevin  suit,  and  the  iseuanoa  and  eervice 
of  the  writ  of  retorno  habendo.  1 

The  affidavit  charged  that  the  piano  in  quea* 
tia«  was  in  the  possession  of  loloney  and  another  person  and   \ 
the  return  of  the  writ  shews  that  it  was  found  in  the  poesessiea 
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cf  Moloney,     The  CTidono*  shows   that  th«  }f.olon»j  mort(}:ag«  w«a 
Isauad  in  fcood  faith;   that  Molonay  advanead  money  to  the  Irro* 
grassiva  Club  to  relleT*  its  property  from  the  lien  of  a  judg- 
•ant  i^loh  had  bean  entered  againat  It.      It  was   executed  by 
the  proper  officers  and  the  only  claim  itade  by  defendant  against 
it a  validity  is  that  tha  plaintiff  did  not  undertake  to  proTt 
and  did  not  prove  that  the  execution  of  the  mortgage  was  duly 
auti:^rixed  by  the  roembera  of   the  olub;    and  it  is  contended  that 
the  burden  of  proof  reated  upon   the  plaintiff  to  shew  that  hla 
mortgage  waa  a  valid  one. 

koloney^o  posaeaaion  waa  taken  under  a  mortgage 
which  was  valid  upon  ita  faoe;   under  such  cirouaatanoaa  hla 
right  to  poaaeaaion  of  the  property  cannot  be  questicned  by  eaa 
clai£iing  under  a  raertgaga,   invalid  on  ita  faoe,  as  against  per<* 
acno  not  pri  ries  thereto,     itoloney  being  in  possession  of  tha 
property  and  the  legal   title  thereto  having  vested  in  him,   it 
la  not  important  to  inoulre  n^ether  the  chattel  mortgage  under 
which  he  got  poaaeaaion  waa  executed  with  all  tha  forraalities 
required  by  law,      Tleebie  v.   Brmckett,   109    111,   App,   631.      ?5or 
dc   we  think  that   it  waa   incuibbent  upon  him  in  the  first   in- 
stance to  shew  that  in   the  execution  of  the  mortgage  the  cor* 
poration  mortgager  had  complied  with  all   the  requir«ti«nt8  of 
the  law,   even  if   it  be  conceded  that  the  members  of  the  cor» 
poration  had  not  directly  authorised  the  execution  of   the  in* 
strument.     >,;oloney*o  right  to  podscsslon  of   the  piano  could 
not  be  disturbed  except  by  some  person  claiming  and  proving 
a  superior  right  as  againet  him.      The  defendant  had  no   rlglit 
to  the  possession  of  the  property  at  all. 

There  was   sufficient  proof  as  to  the  value  of 
the  piano  ta}c«a  iinder  the  writ.     The  plaintiff  sought  to  prov« 
the  value  of   the  piano  by  the  evidence  of  certain  witnesses. 
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the  worth  of  whose  teatiOiony  might  well  b«  regarded  &■  doubt- 
ful.   iVe  think,  hotrever,  that  reversible  error  was  not  com- 
fflitted  in  Rdmitting  this  eYidence.   The  affidarit  filed  in   \ 
the  replevin  cult  by  the  defendant  expreaely  fixed  the  value 
of  the  property  at  |oOO,  and  while  this  affidavit  is  contra- 
dicted by  evidence  of  v^itnescea  fcr  the  defendant,  it  is  sup- 
ported by  the  testifliony  of  \rritneBse8  for  the  plaintiff.   WhileJ 
as  urged,  the  stateuicnta  contained  in  the  affidavit  arc,  under  I  ~~7 

the  authorities,  tc  be  regarded  as  at  least  prima  f^cie  proof 

I 
of  the  value  of  the  property  in  question,  (Pars en  v.  Gilbert,  I 

65  111.  App«  364}  we  fhlnk  that  taken  top^ether  with  the  other  ' 

evidence  in  the  case,  tbis  adiciosion  is  sufficient  to  warrant  4  ^ 

I  / 
our  entering  a  judgment  in  the  suit  in  favor  of  the  plaintiff   j 

for  the  sum  of  ;|500,  together  with  attorney's  fees,  interest  and 

costs. 

it  is  urt^^ed  that  the  trial  court  erred  in  holding 
that  the  affidavit  filed  in  the  replevin  suit  was  conclusive 
en  the  question  of  value,  and  in  sustaining  objections  to  evi- 
dence offered  by  the  defendant  to  show  the  real  value  of  the 
piano.   An  examination  of  the  testimony  discloses  that  the 
trial  court  did  not  rule  out  any  evidence  offered  by  the  de- 
fendant as  to  the  value  of  the  property  on  the  theory  that  the 
affidavit  was  conclusive  as  against  the  defendant.   The  court 
did  refuse  to  permit  a  witness  who  signed  the  affidavit  in 
question  to  qualif;^  or  modify  the  statements  made  by  the  wit- 
ness in  iiis  affidavit.   In  this  ruling  we  think  the  court  «at  1 
eorrect. 

We  find  from  the  eviaence  that  plaintiff  is  en- 
titled to  recover  in  this  action  $500,00,  the  value  of  the 
piano,  |95,85,  interest  on  that  sum  from  the  time  of  the  taking 
of  the  piano  under  the  replevin  writ  to  the  date  of  this  Judg- 
ment, |50.00  for  attorney's  fees  and  $2.00  for  appearance  fee 
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In  tht  liunicipal  court,  Unrts  ▼.  Wendell.  26  111.  App,  274; 
Slegel  ▼.  Hftnohett,  53  ibid.  634;  ^ahoXX,  ▼.  louree,  41  ibid. 
476;    Hopkina  v.    Ladd,    55   111.   178, 

Tki«  Judgment  of   the  Municipal  court  will   be  ra- 
versad  and  judgment  antarad  herm  In  faYor  of   the  plaintiff 
for  the   «wu  of  ^647.65  wltii  ooeta  here  and  in  the  trial 
ccurt  figaijuat   the   defendant. 

KITXMXD  AHD  JUDGM^T  BXRB. 
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Ml*  JUSTICE  mv-m^im.trexm  tbb  wxtiion  ey  tk?^  coudt. 


Ceu&plAiri&nt   scugat  by  lier  tolll   in  equity  to 
•btain  «  d«cr«e  dtolaring  null   and  void  a  stoond  trutt 
d««d«   dated  XHicttoiber   1,  1915,   oon-f«yin£  certain  preail»«i 
to   teour*  tii*  payment  of  a  prineipal  note.   wltx.  interest 
tliereon,   for  the  sua  of  |2«5C0,     The  superior  Court  of 
Cook  oounty  di  soil  seed  oomplainant  *  s  bill  for  wont  of 
•<iuity,   and  she  brings  the  oaea  here  by  appeal  for  reviev. 

Complainant's  husband   died  .^^aroh  16,  1914. 
At  the  time  of  his  death  h^   was  the  oimer  of  an   equity  in 
the  property  oonreyed  by  the   trust   de«)d*      The  evidence  shows 
that  the  pre&iises  were  not  occupied  by  eesiplalnant  nor  her 
husband  at  any  time  between   the  dates  Lay  1,   1912,   and  Karch 
1,    1916.      The  bill   was  filed  ^aroh  9,   1916. 

In  her  bill   the  ooicplainiRnt  charged  that  shortly 
after  the  death  of  her  husband  the  defendant  Peterson  repre* 
•ented  to  her   that  her  deceased  husband  was  indebted  to  hia 
la  the  suai  of  s:2,5uo,   and  that  she  advisad  1  eterson  to  file 
his  elaija  against  the  deaeas«d*s  estate;    that  she,   complain- 
ant,  was  ignorant  and  ineaqperienoed  in  business  affairs;    that 
she  had  littla  knowledge  of  the  Bnfilish  language  and  that,   dua 
to  a  long  axi sting  friendship  between  her  faoily  and  the  de- 
f aidant  I eterson,   he,   i eterson,    after  the  deatu  of  her  hus- 
band,  became  her  eonfldentlal  adTlser  in  her  business  af- 
fairs;   that   she  placed  trust  and  confidence  in  him;    that  ha 
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WAS  axpffrlenocd  in  business  affairs!  that  he  advised  hftr  that 
it  was  her  duty  to  pay  or  to  seours  the  payment  of  her  hue* 
band* 8  debts;  that  if  she  would  secure  the  payment  of  tha 
debt  due  him,  by  the  exeoution  of  a  trust  deed  on  the  preni- 
ses  in  question,  her  hoiuestead  interest  therein  would  not  be 
affeoted  and  that  he  vould  not  part  with  the  trust  deed  or   | 
notes;  that  on  the  faith  of  these  proiaises  she  executed  tho 
trust  dood  and  note  referred  to;  that  she  had  reoeived  no     ' 
oensideration  therefor,  »nd  that  they  oonatituted  a  fraud   1 
upon  her  riglits. 

In  his  ansver  the  defendant,  I^eterson  alleged   ^ 
that  at  the  time  the  trust  deed  was  executed  the  deceased's 
•state  and  ocmplalnant  were  indebted  to  hir.  in  the  sutn  of     \C>P 
f&,&17,78,  which  sum  'represented  a  balance  due  defendant  for 
hay  and  feed  purchased  by  eoiaplainant  and  her  dooeased  hue*   | 
band. 

At  and  before  the  time  the  trust  deed  and  ooto 
in  question  were  executed  a  claim  was  mada  by  the  defendant 
that  the  ooaplainaat  wms  indebted  to  him  for  hay  and  feed 
furnished  her  and  her  deceased  husband,  who,  at  the  time  of 
his  death,  was  the  owner  of  record  of  the  premises  conveyed 
by  the  trust  deed. 

It  appears  from  the  record  that  if  J-eterson  haA 
filed  hie  claim  in  the  Irobatc  court,  and  such  claim  had  been 
allowed,  the  complainant  would  have  realized,  out  of  the  es* 
tato  of  her  husband,  only  her  dower  rights  and  her  widow's 
award.  Gn  the  evidence  she  was  BOt  entitled  to  a  homestead 
right  therein.  The  complainant  was  the  sole  legatee  and  dia* 
tributes  under  the  will  of  her  deceased  husband,  and  if  retevf 
son*s  claim  iuid  boon  allowed  against  the  estate  she  would  hav|i 
received  a  sum  less  than  the  value  of  her  present  equity  in  k 
the  prauises*   aha  was,  leterson  asserts,  jointly  interested 
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with  h«r  husband  in  the  buaincss  oonduoted  by  hia  prior  to 
his  death* 

Th«r«  is  sTidsnott  in  the  record  that  both  ooa* 
plain^nt  and  her  husband  had  on  different  occasions  offered 
to  convey  the  premises  to  Peterson  in  paymont  of  their  debt 
t«  hits*  The  property  in  question  tras  worth,  Rt  the  time  of 
Jen«en*s  death,  about  $7,500,  subject  to  n  first  mortgage 
fiTsn   to   seeure  the  payment  of  |2,SO0. 

It  is  adffiitted   tiiat  the  defendant  I'eterson 
was  an   intlaunte  friend  of  ooiaplainant  and     her  husband  and 
that  after  the  death  of  tieoeused  the  defenaafit  had  renaered 
aueh  Taluable  serfioe  to  Hex, 

The  theory  of  eoapl aiaant * 8  bill    is  that  the     ' 
trust  deed  and  note  in  question  slxould  be   set  aside  for  iranf 
of  consideration  and  because  of  fraud  in  procuring  the  eze* 
oution  thereof.      It   is  ocnoeded  that  a  oeneiderable  sub  ef 
money  was  due  defendant  at  the  time  of  the  deati>  of  complain* 
ant*s  husband.     Defendant,   after  the  death  of  complainant's 
husband,    continuously  represented  to  her  that  alie  was   in   some 
measure  liable  for  this  indebtedness,      Several  suggestions 
war*  made  with  reference  to  adjusting  defendant's  claim  and 
while  she  insists  that  he  refueed  to  file  the  claim  against 
the  eetate,    the  defendant  says   vhat  his  failure  to  file 
the  olaiifi  in   the  i rebate  Court  wau  due  to   the  request  of, 
mad  as  the  result  of  an  understanding  witu,   the  aouplainant. 

The  chancellor  heard  the  testimony  of   these 
witnesses  and  he  was  in  a  much  better  position  to  Juuge  of 
their  credibility  than  are  we.      It  was  conceded  on   the  trial 
that  the  defendant  was  honest  in  his  dealing  with  the  com- 
plainant .     Kear  the  close  of   the   teial    Mie  court  indicated 
that  he  considered  that  the  defendant's  conduct  was   straight- 
forward,  and  counsel  for  the  complainant  responded  to   this 
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•t*t«B«nt  by  saying   Uuit  neither  h»  nor  urm,  Jenuen  liudl  th« 
l»«at  d««ir«  to  question  defendant *b  honesty.     Under  the  I 

olr«ujBstances,    it  is  perfectly  clear  that   the  conduct  of  de- 
fendant was  in  no   sense  fraudulent  and  that   there  was  aanple 
consideration  for  the  execution  of  the  trust  deed  and  note  in 
question, 

«hilft   there  is  a  dispute  in   the  evidence  ns   ta    \ 
itta  liability  of  complainant  to  defendant  for  the  goods  sold 
by  hia  it  is  not  denied  that  prior  to   the  execution  of  thr 
trust  deed  the  defendant  insisted  upon  the  personal   liahilltj' 
of  complainant  to  hia«   and  e-ren   though  it  sight  be  held  on  ft 
trial    of   this  issue  that   the  complainant  was  not   in  fact  le* 
gaily  obligated  to  pay  the  debt  owed  to  defendau>t«   it  is 
CTident  that  the  defendant  m%»  sincere  in  uri^in^  his  claia 
against  the  oooiplaiaant  individually.      Walker  v,   jaheyi-iard, 
21C    111,   112. 

1"  Adaais  ▼,   Grown  GoajL^  and  Tow  Gogpanjr,   198   IXI# 
446»    it  was  held  tiriat  h  oojoprooiise  of  a  doubtful   right  is 
sufficient  to   support  a  promise  where  there  is  an  abaenoe  of 
fraud  and  the  parties  act  in  good  faith. 

The  coatplBlnant  was  the  sole  legatee  and  dis- 
tributee under  the  will   ef  her  husband,   of  his  estate*     lio 
question   is  made  that  defendant's  claim  was  not  good  and  valid 
•gainst  the   estate.     The  complainant  became,    therefore,    directly 
interested  in   the  adjustment  of   this   claim,   and  we  thinlc  that 
the  execution  of  the   trust  deed  and  note  in  question  was  net 
against  her  best  interests,      in  any  event,    if  defendant's 
failure  to  file  his  claim  against  the  estate  wma  due  to  tha 
request  of   the  ooxaplainant,    this  fact  furnished  a  sufficient 
consideration  under  the  circumstances  for  the  execution  cf 
the  trust  deed  and  note.     Husband  v.   £plinn,  81   111,   172, 
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Th«  •Tld«ne«  ahowft  that   th«r«  was  no  iMik  of 

good  faith  in  the  conduct  of  the  defendant  hotnTUon,     His 

oonduet   did  not  eonaiat  in   the  wroni^ful  aee#>rtlon  of  a 

elaln.      In   Tvlft  ▼,   Kurphy,   180   III.    App,    25,    it  was   in-        | 

■iated  that  where  **a  psorty  aaklng  the  olain  lute  no  right 

at  all   then   there  is  no   consideration  for  the  ooesproRsiseSj* 

In  anawer  to  this  ocntention,    the  court   said: 

•If   thia   pr^'T'Paitlon   la   confirif^   to   a   legal 
right  without  reference  to  an   inYeatigation  of  the 
facte  for  tlie  purpose  of   detenrinlng  whether  such 
right  txiata  or  not,   then  counsel    ia  quite  correct, 
hut   if   the  reaOt   i»   tf;    depend  upon  vrhat   the   frcte    in 
the  particular  casa  develop  and  no  fraud  or  bad  faith  ia 
ahoum   to    exist,    then   -Ttt  think   the   pcaitlon  agauuiCd  is 
not  8   oorreot   stateu^ent  of  the  law  aa  laid  down  by  the 
mere  recent  yrinciplea  announced  by  our  own  supreme 
Court.      If  a  claiaant  in   the  aettlement  of  a  oontrcveray 
obtains  a   cca-irrpmise  by  fraud,    duress   or   viht^T«  no  legal 
right  over  existed  for  laoJc  of  incaiaoity  of  the  party 
to   sue,    or  otiierwise,    or  v/hrre  the  mrttera   sought   to  he 
ooxupromisod  are  of  a  orix^inal  or  unlawful   ciiar&oter, 
then   tixe  consideration   for  any   such  ooinprcjuiao,   whether 
the  proof  of   auoh  fscts  were  for  or  again at  the  olaiK* 
ant,   would  be  unlawful  and  could  not  be  enforced.** 

The  decree  of  the  Gupericr  Court  will   be  af- 
firmed. 
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MR.  JTJSTICS  DEVER  DKI.IV1?RED  THE  OP II! ION  OP  THE  COU?T, 

Ilaintlff,  Cstrri©  Martin,  brought  ault  in  the 
Cireuit  Court  «f  Cock  ccunty  againat  The  Parr  Brothers  Com- 
pany, a  corporation,  for  damagat  arising  from  personal  in- 
jurlss  received  by  her  October  6,  1914. 

The  declaration  alleged  that  the  plaintiff, 
with  due  care,  was  walking  on  115th  street  in  the  city  of 
Chicago,  at  its  intersection  with  an  alley;  that  the  defend- 
ants named  in  the  declaration  were  engaged  in  paving  the  al- 
ley ond  that  in  so  doing  they  negligently  left  open  and  un- 
guarded an  excavation  therein,  into  which  plaintiff  stepped 
and  was  thereby  injured. 

The  evidence  introduced  en  the  trial  tended  to 
prove  that  the  City  of  Chicago^ had  entered  into^  a  oontract 
with  defendant.  The  Parr  Brothers  Company,  for  curbing*  pav- 
ing, eto«,  a  system  of  streets,  in  which  was  included  the  al*! 
ley  in  queaticn;  that  the  defendant.  The  Parr  Brothers  Com-   \ 
pasy,  thereafter  entered  into  a  contract  with  one  Qkoglund 
for  doing  the  curbing  work  required  under  the  contract;  that 
in  putting  in  the  curbing  at  the  place  where  the  accident  oc- 
curred a  ditch  had  been  dug  and  an  opening  created  into  which 
the  plaintiff  stepped  'shile  attempting  to  pass  froc  the  side- 
walk on  the  south  side  of  113th  street,  aoross  the  alley. 

Skoglund,  «dao  was  originally  made  a  defendant  in  the  action, 
was  dismissed  out  of  the  case  on  motion  of  plaintiff  during 
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th«  trial.   The  jury  brought  in  a  verdict  in  fitvor  of  the 
plaintiff  for  the  Bxm   of  |1,5C0,  JudF>ment  was  entered  upon 
thia  Terdict  and  the  defendant  brings  the  ease  here  by  ap- 
pesil  for  review. 

It  is  ecntended  that  no  OTldanee  was  heard  on 
the  trial  whioh  tended  to  prove  the  material  allegatioBS 
of  the  declaration.   The  negligence  charged  is  that  an 
•zoavation  was  negligently  permitted  to  remain  in  the  alley, 
at  its  intersection  with  113th  street,  and  that  this  exca-  \ 
vation  was  left  unguarded  and   unprotected  and  made  dangerous 
for  pedestrians  nAio  were  compelled  to  use  the  street  and 
sidewalk,  and  alao  that  defendant  negligently  failed  to 
place  signal  lights  about  t  eopening. 

There  is  some  conflict  in  the  evidence  as  to 
whether  an  opening  had  been  left  in  the  alley  at  and  jue> 
before  the  time  of  the  accident  in  question.  The  evidence 
introduced  by  the  plaintiff  tended  to  prove  that  a  trench 
about  15  inches  deep  and  14  inches  wide  at  the  top  had  been 
dug  in  the  alley  and  was  left  open  and  unguarded  at  and  be- 
fore  the  time  plaintiff  sustained  the  injuries  she  complains 
•f.  There  is  also  evidence  tending  tc  contradict  the  tes- 
timony of  these  witnesses  and  whioh  tended  to  shovr  that  there 
was  no  hole  in  tha  alley  at  the  point  where  the  accident  hap- 
pened at  any  time  on  the  day  in  question.   Sufficient  evidence 
was  introduced  of  the  existence  of  the  excavation  and  Its 
unprotected  condition  to  support  the  verdict  of  the  jury. 
Witnesses  testified  that  the  alley  was  dark  at  the  time  of 
the  accident  and  that  there  were  no  barriers  or  lights  which 
sight  serve  as  a  protection  or  warning  to  pedestrians  cross- 
ing the  alley  at  the  place  in  question. 

The  defendant  sublet  the  curbing  work  required 
under  his  contract  to  Skoglund.  and  it  aiay  be  conceded  that 
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Skoglund  (lid  th«  curbing  work  In  the  alley  under  thl«  oon- 
tract  with  the  defendant.   Under  its  contract  with  the 
City  the  defendant  corroration  agreed  to  "ereot  and  main- 
tain strong  and  suitable  barriers,  and,  during  the  night 
tla>e,  such  li^^te  as  will  effectively  prevent  any  acoi- 
dent  or  harm  to  life,,  limb»  or  property  in  ccneequence  of 
such  digging  up,  uae  or  cccupancy  of  said  street,  high- 
way or  public  grounds,  and  the  contractor  shall  be  liable 
for  all  damages  occasioned  by  or  resulting  from  the  dig- 
ging up,  use  or  occupancy  of  said  street,  alley,  hii^way 
or  public  grounds."  Irimarily,  under  its  contract,  the 
duty  of  protecting  pedestrians  using  the  public  highway 
at  the  point  in  question  rested  upon  the  defendant.   Its 
contract  was  with  a  municipal  corporation,  a  state  agenoye 
existing  and  created  for  the  protection  and  in  the  interest 
of  the  people .   Its,  defendant's,  posseasion  of  the  alley 
In  question  was  solely  for  the  purpose  of  properly  perforiBin4| 
the  service  required  by  it  under  the  contract,  and  as  a  part 
cf  this  service  it  was  required  to  protect  the  public  in  the 
Banner  provided  by  the  contract.   This  it  failed  to  do,  and 
it  seeks  to  absolve  itself  on  the  theory  that  it  had  dele- 
gated to  another  contractor  the  doing  of  a  part  of  the  work 
required  by  the  contract,   titated  differentlv,  it  seeks  to 
be  relieved  of  liability  under  the  so-called  "indei-sndent 
contractor  rule,"  We  think  the  contention  of  defenoant  is 
well  answered  in  the  case  of  Chicafeo  jB.  ^  X«  ^«  "^ *  LSl 
Kantia,  112  111,  App.  43,  where  this  court  said: 

"The  statement  of  facts  shows  that  in  its  con- 
tract with  the  Sanitary  District  appellant  stipulated  it 
i70uld  pay  all  damages  for  personal  injuries  resulting 
from  its  wrongful  acts  or  from  the  wrongful  acts  of  any 
of  its  employees.   The  work  to  be  done  under  this  con- 
tract necessarily  obstructed  and  encumbered  the  public 
highway  and  unavoidably  rendered  that  highway  unsafe  for 


^xisin  »iit   saiiwb    ,fcria    ,Bi»l'n^.d   oXa'filJti/e   baa  a«0'i.i»  fli«J 
lo   son   up-rie*  >    ,rfniif   ,»TtJtf   o*  irrtTRrf  fo   irrtb 

X«wx^i:i  «Y,&xr«i   tJ-jjaiia  &iaa  "io  xooMnustoo  to  »ejt;   i^a  sata 
oaunoo  sJi  i^-bnir   »\';IJt'i«aii^     ".•fcaiioTsj  oit<Suq  to 

ie^'Xftint  etftf   al  buB  nroi^aftielq  9x(#  tot  &e4s«rtd  btii^  scrips lx« 

3jni.6fto1h:*<j\fJ9qo*tg[  Id  •«0^iH  •«!*  Tele  ^Xatioaa*"    aeii^tvp  ni 

I     9Ai  ni  bitdttq  ifdt  ttms-^rq,  ©#  barrli/pot  liwr  #1  •ttlyt**  et/C;t  t^ 

-'^  £•!>  i^.:  .'   Tiosoi  »ili-  no  tX«Cifi  avintrfa   -'  •?  *X 

allow  9di  lo  .»iuiq  rf  lo  artloh  ':ro»^.tnoo  •s»ri^Off«  ©j    b*i«8 

7£i9x>ii».iaoaJL'*  ft«XX«9«o«  9ti.it  tmbau  x^lliifMkl  lo  f>»r9X  ftrr  »tf 
si   Jnj6;;>nsleJb  lo  AvXJjiyJnoa  9£LS  TbatdJ  eW     ".aXj/rt   zo^OJi-x^^noo 

:&Xftfi   I'Xiro?  «liii  •xsfi^  ,£1^   .^iXA'  ,  XXI  SXX   «£X£n»a[ 

-aoo  a^i   fii  4  9xff* 

anxiXuvet 
yn«  1«   BiOA    1 

-r?' "J   sixii   tsuCi.   SiiOiji   &<i'  oJ^   a'" 
oi  f^  yuq  9iit  fcsiAcrxauoon   ba*  b*^ 

.Httu  xttvd^ild  fadJt  b9t»btt»t   xL6»bio^nttu  bti*  t^wusia 


public  travel.   In  such  a  cast  th«  generally  understood 
doctrine  of  'independent  contractor*  dcee  not  apply, 
Tbe  rule  wiiich  goyernt  is  this:   The  case  is  to  be  viewed 
and  tbe  liability  is  tc  be  deteruiined  as  it  would  be  if 
tbe  work  had  been  done  by  appelltrnt,  and  not  by  the  sub- 
contractor.  We  are  comruitted  to  t^^la  rule  by  the  opin- 
ion in  Met.  Y/.  a.  Ky.  Co.  v.  Ijiclc,  87  111.  App.  4c. 
Without"  further  comment^we  adhere  to  the  rule  as  there 
laid  down.   In  so  holding  we  are  in  accord  with  the  3u- 
pr«Be  Court  of  the  United  dtates,   (Water  Co.  v.  iyare, 
16  wall.  566. )• 

Our  attention  haa  not  been  directed  to  any  de- 
cision of  the  3upr«Die  Court  of  this  State  which  deals  di- 
rectly with  this  question.  There  are,  however,  substantial 
reasons  why  the  "independent  contractor  rule"  should  not  be 
invocable  in  cases  of  this  kind.  The  perforsianeo  of  ths 
repaving  and  curbing  work  required  under  the  contract  would 
of  necessity  render  the  alley  dangerous  to  pedestrians 
crossing  it  in  passing  along  the  south  side  of  113th  street. 
That  the  parties  to  the  contract  recognised  this  fact  is 
evident  by  the  protective  aeasurss  provided  by  it.  The 
subcontractor,  okoglund,  was  employed  by  defendant  to  do  the 
curbing  work  provided  for  in  the  contract,  and  it  is  clear 
that  the  performsnos  of  this  work  and  the  tearing  up  and 
excavation  of  the  alley  would,  if  the  measures  provided  in  ths 
contract  for  the  i>ro>teetion  of  the  public  were  disregarded, 
cause  the  alley  at  the  point  where  the  aooident  happened  to  be- 
come inherently  dangerous  and  hasardous  to  ped'^strians  using 
it.   The  law  charges  the  defendant  with  knowledge  of  thess 
faots,  and  it  is  not  permitted  under  the  circumatarices  to 
invoke  the  proteetion  of  ths  "independent  contractor  rule." 

In  the  Villftge  of  Jefferson  v.  Chapman ,  127  111, 

43e,  the  Supreme  Court  held  that  - 

"one  liho   authorises  a  work  which  is  necessarily 
dangerous  and  the  natural  consequence  of  which  is  an  in- 
jury to  the  person  or  property  of  another,  is  justly  to 
be  regarded  as  the  autxxor  of  the  resulting  injury." 
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other  questions  are  raised  by  the  defendant  at 
to   the  adffllasibllity  el   evidence  and  the  ruling  of   the 
trial  court  upon  inatruotions,   aa   to  vaioh   we   tiilnk  no   re« 
Terslble  error  was  oouuULtted. 

The  Judgment  of  the   trial   court  will  be  af- 
firmed* 

ATFinrED, 
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KR,    JUaTlCE  DBP/^-rR  DEI.IVlSTirD  THK  OHHION  07  THS  COU^.T. 

The   dfifendant,    Fdward  Byrnes,    en  pttomey-at- 
lAw,    represented,  as  attorney,   Keaa  Uelon  Growers  Aaaocla- 
tlon  of  kesa,   Arizona,    in  certain  litigation  which  resulted 
in  a  TerdlGt  and  Judgisent  in  favor  of  the  association  for 
the  eura  of  ^24,000,    in  which  judgment  Byrnes  had  an   interest 
under  a  contingent  fss  contract. 

'defendant  was  tslac   the  Irk^I    repreaentetive  of 
a  largo  nvwher  of     cantaloupe  growers   In  California  and  Colo- 
rado,  who,   throu0i  their  assignee,   one  I'Mnlhiro,   pressed 
certain  alleged  clnims  agtiinst  railways  and  others   in  the 
Pedsral   courts  in   Chicago  and    in  California.      Atout   the 
beginning  of   the  year  1915  an   effort  was  made   to   settle  the 
litigation  last  above  referred  to  and  a  cash  offer  of 
$150,000  upyemm  to  have  been  rr.nde  tc   settle   the  suits  b<!guB 
in  the  ncMe  of  Kunihiro.      Shortly  before  the  tiiEe  this   offer 
was  aade.    the  pt^titioners  Henry  &  Robinson,   attorneys  at 
law,  bsoaate  interested  in  assisting  the  defendant   in  his  sf* 
fort  to  prosecute  and  adjust   the  claims  and  law  suits  which 
grew  out  of   thei&  and  an  effort  was  jimde   tc   collect   the  Judg- 
aent  for  |24,ncc  referred  to.      Nothing  of  advantage  to   de- 
fendant seems  to  have  resulted  from  their  employiBent,     Law 
suits  were  begun  in  Hew  York,   Pittsburgh,   Cincinnati  and 
Chicago,    the  results  of  vdiioh  wert  in  no  way  beneficial    to 
the  defendant  or  his  clients,     Feosssary  and  incidental  ex- 
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pens«»,  which  wer«  large,  occasioned  Xty   these  suits,  ncrs  paid 
by  Byrnss  and  to  some  extent  by  petitioners. 

Diflerenoes  arose  between  ijyi-nes  and  lienry  ft 
Robinson,  and  on  uiflereut  oocasiocis  botn  henry  and  hohinson 
threatened  to  seTer  their  connections  with  the  severaX  matters 
and  oases  in  which  iiyrnes  was  then  interested  as  attorney. 

On  NoTeiiQber  1,  1915,  Lymes  began  an  sttachment 
suit  in  the  Circuit  court  of  Cook  County  RKB^inst  his  client. 
Mesa  l^elon  Growers*  Association,  the  tiational  Surety  Ccmpany 
being  made  a  party  thereto  as  gnrnishee.   In  this  litiga- 
tion Henry  A  Pobinsen  apppared  as  attorneys  for  Byrnes  and 
Judgment  wns  entered  against  the  defendant.   The  KPriilah«« 
filed  an  answer  in  this  suit.   In  Kovetsber,  1916 «,  the  de* 
fendant  Byrnes  mOYcd  in  oourt  to  substitute  R,  J,  Toner  as 
his  attorney  in  this  litif&tion,  for  Henry  &.   Hcbinson.  This 
■Otion  was  aubeequrntly  withdravm,   A  motion  was  thereafter 
made  to  amend  the  proceedings  in  the  case  in  such  jsuinner  thAt 
it  be  made  to  appear  therein  that  the  suit  was  brou^^t  by 
Byrnes  for  the  use  of  Henry  &-.   Robinson.   This  >/iotion  was 
granted  and  subsequently  vacated  by  the  court,  and  thereafter 
Henry  &  Robinson  were  permitted  to  file  an  intervening  petition 
in  th«  suit.   The  allegations  of  the  petition  wera  traversed 
"by  Byrnes;  on  a  trial  of  the  issues  joined  a  verdict  and 
Judgment  were  entered  in  favor  of  the  defendant  -Byrnes,  and 
by  this  appeal  Henry  &   Bobinson  seek  to  reverse  this  Judgment, 

The  printed  brief  and  argument  filed  by  Henry  4 
Robinson  oonsists  of  115  pages,  of  'fhloh  109  pages  contain 
what  in   practically  copi(?8  of  parts  of  the  record  and  of  the 
abstract.   in  view  of  the  long  record  made  on  tne  trial  a 
brief  of  this  sort  is  of  little  or  no  aid  tc  tais  court. 
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W«  will  not  consider  the  point  raised  as  to  whether,  under 
the  proceedings,  the  court  had  the  right  or  power  to  de- 
termine the  cXaiJS  made  by  Henry  &  Robinson  as  set  out  in 
their  petition,  as  we  think  fron  our  examination  of  the 
record  thnt  the  yerdict  and  jud^-jment  was,  on  the  evidence, 
correct.   It  may  be  conceded  at  the  cutset  that  one  vrtio 
Interpleads  in  n  cause  "is  simply  let  in  for  the  purj-ose  of  J^ 
establishing  hia  ri^Tht  to  th<»  property  or  funds  in  dispute," 
Gloyer  v.  Wells,  40  111,  App.*  ^^^* 

v/e  hnve  examined  the  evidence  introduced  on 
the  trial  as  it  appears  in  the  abstract  of  record,  nnd  we 
are  convinced  that  under  the  evidence  the  intervening  peti- 
tioners, Kerry  (?•  ?».obinBcn,  were  not  entitled  to  the  funds 
©ougli-t  to  be  recovered  by  the  defendant  from  nis  former 
olient,  Mesa  i.elon  Growers'  Association,   it  ia  quite  true 
that  the  intervening  petitioners  peri criaed  much  service  and 
extended  some  money  in  the  litigation  in  connection  with 
which  they  had  been  erapleyed,  but  we  are  unable  to  find  in 
the  evidence  any  basin  for  tlrie  claiia  that  their  relation  with 
the  defendant  was  euoh  that  it  should  be  held  that  they  were 
entitled  to  an  equitable  assignaient  of  any  interest  which 
the  defendant  had  in  the  litigation  in  question.   long 
quotations  of  this  evidence  appear  in  the  briefs  of  coun- 
sel, covering  in  all  about  ICO  pages,  yet  the  intervening 
petitioners  have  failed  to  point  out  juet  where  or  how  in 
these  long  extracts  the  evidence  tends  to  sustain  their  con- 
tention that  they  had  obtained  an  assigament  of  any  interest 
the  defendant  had  in  the  litigation  and  Batters  referred  to. 

ijQ  the  argufiient  of  petitioners  it  is  insisted  i 
that  an  action  at  law  must  be  begun  in  th«  name  of  the  '^^^^AnJp^ 
aal  plaintiff,  and  that  the  addition  of  the  nacie  of  the    {  f 
beneficial  plaintiff  is  simply  to  protect  his  interests  as 


I 


:_'ai  f  J?}j"fii» 


*r=^ -.-T  T'r  ;rrn^T'?>'*':?  iroc 

«li:'»Tr  .'•  fori  -scf  t  Itroxle   tfl   if«;; 


f.tf.t> 


-  »Ai 
iibA  ftxfJ  ^/ul^  ton  ,tlxiataXq  Xbo 


against  tha  noaiaal  plaintiff.  This  aay  b*  oonoaded. 
Byrnes  was  not  a  siera  noxalnal  plaintiff  in  tha  litigation 
bagun  by  hiJB«   Ha  brought  suit  to  rsoovar  for  sarvioas 
randered  by  Ixim  to  his  client,  and  whils,  in  a  proper  oase» 
it  might  be  held  that  Byrnes  was  indebted  tc  the  plaintiffs 
for  auoh  aid,  if  any,  as  they  gara  hiia,  this  f&ot  in  and 
of  itself  would  not  authorise  the  court  tc  substitute  any 
elaim  which  the  petitioners  might  hare  against  Byrnes  for 
his  olaifli  against  hie  client. 

It  is  contended  that  Byrnes  assigned  to  peti- 
tioners his  interest  in  the  Judfrment  in  faror  of  the  Itesa 
Valon  Growers*  Association  for  the  (124,000  referred  to. 
Thia  clslia  in  part  grows  out  of  a  oonTersatlon  had  between 
Byrnes,  Henry  and  Robinson,  about  October  6,  1915.  At  this 
time  Benry  and  Robinson  were  pressing  Byrnes  for  payment  of 
sertain  moneys  advanced  by  tham  and  they  threatened  to  with- 
draw from  the  litigation  in  nhich  they  had,  up  to  that  time, 
performed  certain  serrices.   If  henry's  version  of  this  oon- 
Tersatlon be  true,  it  appears  that  Byrnes  was  unable  to  meet 
the  de&'iands  then  mads  upon  him  by  petitioners;  that  he  souf:ht 
to  conTince  them  that  he  would  be  able  to  and  would  pay  their 
claim  as  soon  as  he  had  obtained  his  interest  in  the  ^:<i:4,CC0 
judgment  referred  to;  that  they  wars  averse  to  accepting  this 
suggestion  and  that  it  was  finally  agrsed  that  Byrne* s  elaim 
for  an  interest  in  the  judgment  should  be  enforced  by  the 
beginning  of  an  attaoiiment  suit  in  his  name,  and  that  he, 
Byrnes,  said,  "Just  consider  it  your  claim  now,  only  commenes 
the  suit  in  my  name;  I  would  not  want  anybody  tc  think  I  had 
assigned  any  olaim,"  and  that  the  petitioners  assented  to 
this  and  the  attachment  suit  was  begun,  l^otwithatanding  this 
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statement  of  the  witness,  he  followed  It  by  saying  tbAt  it 

was  agreed  that  petitioners  w^re  to  hare  only  one-third  of 

anything  they  might  recover  on  Byrne's  bejAlf  in  this  suit, 

and  petitioner  Robinson  testified  that  Byrnes  said,  *I  will 

glye  you  half  of  wbaterer  sum  will  be  realised  out  of  the 

Ueta  Melon  Growers*  Asscciation  oase,  as  a  fee,  a  contingent 

fee  that  we  were  to  get  eut  of  it, for  the  prosecution  of  the 

case  of  Byrnes  v.  Mesa  kelon  Growers*  Assooiation;**  that 

Uenry  spoke  up  and  said,  "Ko,  Sd,  I  think  half  will  be  too 

much,  and  we  will  go  into  the  oase  on  a  contingent  fee  of 

one* third," 

In  Cameron  ▼.  Boeger,  200  111.  84,  it  was  held 

that  • 

"iVhere  there  is  an  agreement  by  a  party  to  pay 
his  attorney  a  reasonal)le  compensation  for  his  legal  ser- 
vices out  of  the  proceeds  of  litigation,  such  agreement 
depending  as  it  does  upon  the  mere  responsibility  of  the 
employer,  does  not  operate  as  an  equitable  assignment 
of  any  portion  of  the  fund  sought  to  be  recovered  in  the 
suit," 


Kttoh'  of  the  material  testimony  given  by  peti- 
tioners is  directly  contradicted  by  Byrnes  and  others.  Bymts 
directly  denied  the  language  attributed  to  him  by  petitioners, 
or  that  he  at  any  time  had  assigned  any  part  of  his  interest  in 
tJtie  Judgment  referred  to.  The  Jury  and  court  who  heard  these 
witnesses  were  in  a  much  better  position  than  are  we  tc  de- 
termine their  credibility,  and  we  are  unable  to  say  that  the 
oonelusions  reached  by  the  Jury  and  the  court  on  the  evidence 
were  erroneous. 

Other  questions  are  raised  by  petitioners  as  to 
whieh  we  think  no  reversible  error  was  made. 

The  Judgment  of  the  trial  court  will  be  affirmed. 
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KB.  JUSTICE  MC3URJ5LY  Tm.lVTRm)   THE  OFINIOK  OV   THR  COUITT. 

Complainant  by  hit  bill ,  as  amendad*  sought  an 
injunction  against  th«  dsfsndants*  To  this  a  general  da- 
nurrer  wu»   filed,  which  was  sustained  by  the  chancellor  and 
an  order  entered  diaaiaeing  the  bill  for  w»nt  of  equity. 
frooi  this  order  complainant  appeals. 

The  bill  asserts  that  the  defendant  German 
claimed  to  hare  invented  a  valuable  process  for  refining 
orude  oil,  and     entered  into  negotiations  with  7rederieJc 
C,  Norris,  one  oi   the  defendants,  who  interested  the  defend* 
ants  W«  £.  J),   Btokes  and  Ellis  T.  Crawford*  residents  of  £e« 
York  City,  Samples  of  the  gasolina  produced  by  the  process 
were  sent  to  Stokes  and  Crawford,  who  exhibited  these  to 
the  complainant,  Lawrence,  who  was  a  broker  in  business  in 
Sew  York  City,  Lawrence  represented  that  he  had  a  client 
engaged  in  the  refining  business  who  alKbt  become  a  licensee 
for  the  use  of  the  process,  Stokes  and  Crawford  went  to 
Chicago »  and  there  met  Sherman  and  Korris,  nnd  on  July  9, 
i91S,  the  four  of  them  entered  into  a  oontraet  by  which 
fiorris*  Crawford,  jitokes  and  aheri&an  became  joint  owners  of 
the  process,  and  atokis  and  Crawford  were  authorised  to  sell 
or  license  the  same  tmder  royalty  contracts  and  pay  a 
broker* s  aommission,  except  that  the  right  for  a  3,0CC  barrel 
plant  was  reserved.   The  bill  asserts  that  tliis  contract  was 
executed  in  order  tc  satisfy  Lawrence  as  to  the  authority  of 
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stoke*  and  Crawford,  who  on  returning  to  Kew  York  showed  the 
oontraot  to  him   and  infomcd  him   that  they  were  then  ready 
to  contract  with  him.  On  August  loth  an  agreetcent  was  en- 
tered into  between  Stokes  and  Crawford*  acting  for  theaselTSt 
and  as  agenti  for  Horris  and  Sherman,  parties  of  the  first 
part,  and  conplainant  Lawrence,  party  of  the  second  part.   In 
this  agreement  the  contract  of  Jiily  9th  was  referred  to  as 
be-fing  theretofore  been  entered  into  by  the  parties  of  the 
first  part,  and  a  copy  of  this  was  annexed  to  nnd  made  a  part 
of  the  agrsemsnt  of  August  lOth.   It  was  asserted  that  this 
was  done  nt  the  request  of  lawrenoe.   The  August  10th  con* 
tract  also  provided  that  Lawrence  should  introduce  the  par- 
ties of  the  first  p»rt  to  a  resvonsible  party  who  wotald  deall 
as  principal  for  the  acquiaitien  of  the  rights  by  license  or 
otherwise,  to  use  the  process,  etc.,  referred  to  in  the  con- 
tract of  July  9th,  upon  ten&s  satisfactory  to  the  parties  of 
the  first  part,  and  that  the  parties  of  the  first  part  were 
willing  to  oompensate  the  party  of  the  second  part  for  such 
intrcduoticn*  Lawrence  agreed  to  introduce  the  first  parties 
to  a  party  financially  and  ooaaaiercially  abls  to  deal  as 
principal,  and  upon  terms  satisfactory  to  the  first  parties, 
for  the  right  to  use  the  process  upon  a  royalty  basis,  with  a   \ 
guaranteed  minijsum  to  be  fixed  by  future  agreement  between  the 
first  parties  and  such  licensee,  together  with  satisfactory 
assux«nceB  and  guaranties  of  perfonnanoe  and  payiaent,  to  be 
agreed  upon  thereafter  in  such  contract  to  be  made  by  the       1 
parties  so  introduced*   The  first  parties  agreed  that  .within 
four  months  from  July  9,  1915,  they  wculd  not  enter  into  nego- 
tiations or  contractual  relations  with  the.  corporation  to  which  > 
they  were  introduced  by  ].awrence,  without  coo^pensating  him  in    : 
ea#e  such  negotiations  resulted  in  an  operative  agreement,  by 
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paying  hlM  20;!&  Qf  the   royal ti«s,  but  the  first  parties  r«- 
••rred  the  right  to  negetimte  and  do  bueineae  with  other  parJ 
ties  without  any  obligation  to  pay  Lawrence  any  eust  ^thatevers 
Lawrence  was  to  receive  as  eompenaation  for  hiv  aervices  20% 
of  the  royalties  paid  by  the  licensee  tc  be  produced  by  him  • 

"said  payment  is  to  be  Bade  only  if,  as  and  when  reoeired,  antt 

1 
not  otherwise,  by  said  parties  of  the  first  part.**   It  was    \ 

further  agreed  that  the  royalty  contract  with  the  licensee 
should  contain  suitable  previsions  with  respeot  to  the 
attount  of  rate  of  royalty  to  be  paid*  auid  the  time  and  manner, 
asoertainment  of  quantitias,  the  guaranteed  minimum,  etc.,  and 
satisfactory  assurances  of  the  financial  responttjibility  of 
ths  lioensasi  also  that  the  agreement  should  be  subject  to  a 
dsmonstration  or  test  under  conditions  to  be  set  forth  in  suoh 
proposed  agreeiuent  between  the  first  parties  and  the  licensee. 
The  contract  also  contained  a  proyiaion  that  there  was  no  other  i 
or  different  agreement  or  imder standing  between  the  first  par- 
ties and  the  party  of  the  second  part  than  this  agreement  of 
August  10th;  also  that  the  authority  conferred  upon  Lawrence 
•hottid  not  extend  beyond  aeptember  0,  1915,  and  that  nc  claim 
should  be  ma4e  by  him  against  the  first  parties  or  any  of  them 
for  any  compensation  for  his  services  or  efforts  unleus  the 
same  shall  have  resulted  in  a  final  and  operative  agreexbent  be- 
tween the  parties  of  the  first  part  and  the  licensee  on  or  be- 
fore September  9,  1915,  except  that  in  case  Lawrence  before 
that  time  should  produce  a  person  cr  corporation  at  any  time 
ready,  able  and  willing  to  enter  into  such  lioenss  agreement 
upon  terms  satisfactory  to  the  first  parties,  and  the  first 
parties  have  not  theretofore  made  any  binding  contract  with 
other  parties  for  the  use  of  aaid  process,  ,the  party  of  the 
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second  part  should  be  entitled  to  receive  ule  ^C^  oojoais* 
slon. 

The  bill  aseerte  that  after  the  execution  of  this 
agreement  and  before  September  9th,  Lawrence  Introduced 
Stokea  and  Crawford  to  the  Texas  Coxupany  as  a  prospect  Its 
licensee;  that  its  sianager  stated  his  company  desired  to 
witness  a  deiiaoQStration  or  test;  that  the  making  of  this 
test  was  delayed  firoa  titae  to  tine  by  Shenuan  on  one  ire- 
text  or  another  until  January,  1916,  when  Slierttan  astified 
Stokes  that  he  was  ready  to  laake  a  demonstration  for  the 
Texas  OOjapany,  and  tliis  ooi»pany  sent  its  representative  to 
witness  the  same;  that  at  the  appointed  tixae  Sherman  met 
Stokes  and  the  representative  of  the  Texas  C0;Gapany  and  in- 
formed them  that  he  oould  not  maxe  the  test  because  the  ds-> 
fendants  William  H.  Isom  and  Joseph  k,   Cudahy,  officers  of 
the  Cudahy  Refining  Company,  and  the  Cudahy  defining  Company, 
owned  the  demonstrating  plant  in  which  Sherman  had  been  making 
his  tests  and  would  not  permit  said  tests  or  demonstrations  t« 
be  made.   It  la  also  asserted  by  the  bill  that  at  the  time  of 
the  execution  of  the  contract  of  July  dth  leom,  Cudahy  and  the 
Cudahy  Refining  Cocripany  had  knowledge  of  the  Shernan  process 
and  had  given  property  and  materials  to  Sherman  that  he  might 
perfect  it,  under  an  agreeti^ent  with  him  that  upon  its  perfec- 
tion they  should  have  the  right  to  operate  a  3, COO  barrel 
plant  with  said  process,  by  virtue  of  the  provisions  of  the 
July  9th  contract  withholding  therefrom  the  right  to  operate   | 
a  3,000  barrel  plant,   Subsequently  Isou,  Cudahy  and  one  Harry  j 
7«  Sinclair,  with  other  persons,  organised  the  Sinclair  Oil  ma 
Refining  Corporation  for  the  purpose  of  using  the  Shermaui 
process,  in  which  they  were  assisted  by  aherman.  The  bill  also 
asserts  that  Isom,  Cudahy,  the  Cudahy  JRefining  Company  and  the 
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binolair  oil   Go r}>o ration  are  all  now  uaijo^;  til*  iiherotan  proo«8«, 
and  tiiat  they  are  nagotiatlng  vitn  tlxt  Taxaa  cooipany  to  II- 
eenao  it  to  use  th«  prooeas. 

Tb«  prayer  of  the  bill    la  th.at  Sherxoan,    I  son, 
Cudahy,    tbe  Cudahy  Kef Inlng  Compftny  and  the  Sinclair  Gil 
Corporation  be  enJ|;olned  from  manufncturin^;  or  wttploying  the 
Sherman   crooess;    that  an  aeoounting  be   taken   of  all    dealings 
between  Bherrs-an  and  tneee  lost  nwmod  parties  and  that  they  bs 
required  to  aoecunt  for  any  illegal   or  unauthorized  uae  ef  tie 
process;   that  Sherman  be  enjoined  from  making  any  contract  ov 
a^reetnent  of  any  nature  to  conTey  the  ripht  to  use  said  pro- 
oes8.   and  that  the  defendants  be  enjoined  frocs  uelng  the  pro* 
oess  under  any  eontraot  executed  prior  tc   the  date  of  filing 
of  the  bill  of  complaint,   unless  such  contract  were  executed 
under  the  agrecaaent  of  July  v,   lvl5. 

dfe  are  of  the  opinion  that  tee  ders^urrer  was 
rightly   sustained  and  the  bill   disoilesed,   for  the  reason   that 
eoaplainnnt   is  not   shown  to  have  had  any  interest  in   the 
Shenoan  process  trial ch  would  entitle  him  to   the  relief  he 
series.     His  rights  arise  solely  out  of  the  contract  of  August 
10th,      In  unambiguous  terms  this   it   eisnply  s  broker's  contract 
Re  agrees  to   Introduce  the  parties  owning  the  3hermsn  process 
to  a  responsible  p«rty  ttoo  may  enter  Into  negotiations  looking 
to  a  lic(tisee*s  contrast  on  a  royalty  basis,  upon   such  terms  as 
the  owners  and  the  prospective  licensee  may  be  able  to  agres 
upon.     The  rights  of   the  owners  to  negotiate  with  other  parties 
in  the  neantists  is  definitely  reserved,   nnd  Lawrence's  oompen- 
satioa  is  conditioned  solely  upon   the  owners  and  his  client  con- 
cluding their  negotiations  by  a  final   and  operative  agreensent 
and  the  receipt  by  the  owners  of  payment  of  the  royalties  under 
such  contract.      It  appears  from  the  bill    that   the  owners,  as 
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they  had  a  right  to  do,  entered  into  contraotiutl  relations  witli 
other  parties  than  the  party  produced  by  Lawrenoe.   upon  the 
happening  of  such  an  event  Lawrenoe  had  agreed  that  he  should 
irtcelre  no  oo£&pensation« 

BO  reasonable  theory  ia   HUg£;&tfied  upon  which  Law- 
renoe can  baso  his  claia  that  by  the  transactions  above 
stated  he  acquirea  an  interest  in  the  i»henoan  process,  ^'o 
argument  predicated  upon  the  aseertion  that  the  process  was  a 
secret  one  known  to  Sherman  alone,  can  avail.  The  cases  cited 
by  counsel  for  ofwuplainant  hold  that  one  who  through  fiduciary 
relations  acquires  from  another  a  trado  secret,  cannot  be  per- 
mitted to  use  this  information  to  the  harts  of  that  one.   They 
do  net  apply  to  this  ease,  fcr  two  reasons:   (1)   Complainant 
has  acquired  no  trado  secret  from  SherR>s.n  or  amyone  else; 
neither  has  Sheraan,  who  Invented  the  process.   (2)   2t  is 
not  claiM.ed  that  knowledge  of  the  socalled  "secret"  of  the 
process  has  been  gained  through  abuse  of  confidence  or  ttsod 
iiaprcperly, 

heduced  to  its  simplest  temts,  thu  clalv.  of  plain- 
tiff is  that  because  he  had  knowledge  of  the  existence  of  a 
secret  process  for  refining  oil.  and  undertook  as  a  broker  to 
bring  the  owner  and  a  prospective  licensee  together,  he  be- 
oaiae  a  part  owner  in  the  process  itself.   This  claim  has  no 
greater  merit  than  would  the  claiwi  of  a  real  estate  broker  to  m 
interest  in  the  real  estate  towards  the  sale  of  which  he  had 
rendered  service. 

Ve  cannot  assent  to  the  contention  that  becauso   I 
in  the  contract  with  coir.pl  uinant  dated  August  10,  1915,  rofcren^* 
Is  made  to  the  oontraot  of  July  9th,  to  which  complainsnt  was  n^t 
a  party,  he  thereby  became  a  party  thereto.  The  reference  is 
■imply  to  identify  the  subject-matter  of  the  August  10th  contrae|b 
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and  to  recognize  the  autliorlty  ef  atokea  and  Crawford  to   con* 
tract  on  beualf  of  thciKaolTos  and  aiaaratan  and  Morris. 

For  tlio  reasons  above  indicated  we  hold  tJmt  the 
order  of  the  chancellor  dissaissine  the  bill   was  right  and  it 
is  affirmed* 
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Complainant,  Ralph  fieufeld,  filed  a  1)111  to 
foreclose  a  seoond  mortgage  trust  deed  made  by  th.e  defendant 
Ifatilda  S.  Oudidisen,  cover ing  a  flat  building  owned  toy 
her.  Nilson  Brothers  filed  an  Intervening  petition  and 
cross-bill  seeking  to  establish  a  mechanic's  lien.  There 
was  also  another  lien  claimant,  about  which  there  seems 
to  be  no  controversy.   The  cause  was  referred  to  a  master 
in  chancery,  wtio  took  evidence  and  reported  recommending 
a  decree  In  favor  of  the  oomplalnant,  Keufeld,  and  finding 
that  Nllson  Brothers  was  entitled  to  its  lien,  l^xoeptions 
were  filed  and  overruled  by  the  chancellor,  who  entered  a 
decree  in  accordance  with  the  recommendations  of  the  master. 

Defendant  asserts  two  defenses:   (1)  Keufeld, 
claiming  to  be  the  legal  holder  of  the  notes  secured  by  the  , 
trust  deed,  exercised  the  option  therein  expressed  to  de-  -  ^^ 
elare  the  whole  of  the  indebtedness  immediately  due  and  pay- 
able because  of  a  breach  of  the  covenants  and  agreements  ' 
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therein  eont&lned*  and  defendant  asserts  that  IJeufeld  was 
not  the  legal  holder  of  the  notes.  {^)     Because  cf  usury 
the  defendant  should  not  be  charged  with  interest.   The 
facts  which  appear  show  that  neither  of  these  defenses  hasj 
merit. 

The  notes*  executed  Jby  the  defendant  l^atilda  S. 
Gudichsen  and  her  husband*  were  giren  to  secure  the  pay- 
ment of  twenty  notes  for  |200  each  and  one  note  for  $1,000. 
The  notes  and  trust  deed  were  delirered  to  one  Charles 
Chai»nan  as  part  payztient  on  hie  contract  with  the  Qudichsens 
for  the  nasonry  work  on  the  building  conveyed  by  the  trust 
deed^__This  contract  provided  for  the  payment  of  $10,230  in 
cash;  in  addition  Chapman  was  to  receive  other  money  for 
extra  work.  The  trust  deed  and  notes  were  given  to  Chapman 
before  any  other  payment  was  mads  to  him.   Chapman  sold  ths 


notes  and  trust  deed  to  the  complainauit,  Keufeld.  The  eri- 


dence  shows  that  the  Oudiohsena  made  payments  to  Chapman  on 


account  of  his  contract,  but  when  this  was  finally  closed  it 
was  shown  that  duipman  had  been  overpaid  to  the  extent  of 
$1,000,  The  master  therefore  recommended  that  the  $1,000 
note  secured  by  the  trust  deed  should  be  canceled,  leaving 
the  amount  of  notes  under  the  trust  deed  at  |4,0C0.  The 
decree  so  provides,  smd  the  amount  found  due  thereby,  both 
principal  and  interest,  is  upon  the  basis  of  a  $4,000  in- 
debtedness, and  the  defendant  admits  this  amount  of  indebted- 
ness. 

It  is  not  important  that  Neufeld  gave  possession 
of  the  $1,000  note  to  Chapman  as  security  in  connection  with 
other  matters;  Keufeld  was  still  its  owner.  But  even  if  this 
were  not  true,  the  decree  declares  it  a  nullity  and  of  no  ef- 
fect.  It  is  net  contended  that  Keufeld  was  not  in  every 
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••n««  th*  legal  holder  of  the  other  note*  aeoured  bv  th« 
truat  deed. 

A  further  conalderation  is  that  at  the  tiae  of 
the  deoree  all  the  notea  had  matured.  Aaoxinta  whioh  beoone 
due  pending  m  hearing  on  foreclosure  may  properly  be  in-   j 
eluded  in  the  deoree.   Wcloott  t.  Lake  View  B,  &  L,  Aaa*n, 
59  111,  App.  415,  and  oases  there  cited;  also  Brown  t.  Miner, 
128  111.  148. 

Theae  fnots  also  dispose  of  the  question  of  usurjjr, 
whioh  is  defined  to  be  an  illegal  profit  required  and  re- 
eelTexi  by  a  lender  of  a  sua  of  money  from  the  borrower. 
BouTier's  Law  Diet,  There  is  here  merely  the  fact  of  over- 
payment to  Chapman,  occurring  after  the  sale  of  the  notes  and 
trust  deed  to  Keufeld.   This  mistake  was  corrected  by  oan- 
eeling  the  $1,G0C  note.   The  claim  of  usury  has  no  substantial 
baais. 

It  is  said  that  Kilson  Brothers  is  not  entitled  |   v 
to  a  lien  for  the  reason  that  it  installed  other  plumbing       ^ 
fixtures  than  those  it  had  contracted  to  install.   The  eTi- 
denoe  does  net  support  tliis.   The  contract  doea  not  call  for 
fixtures  made  by  any  partiouloT  manufacturer,  and  the  testi- 
Bony  of  Herman  Gudichsen,  the  husband,  that  August  Kilson 
orally  agreed  to  put  in  "federal -Huber"  fixtures  is  contra- 
dicted by  Nilson.   Both  the  Gudiohsens  frequently  observed  [ 

\~7 

the  installation  of  the  pluinbing,  and  made  no  objection  to  I 
the  character  of  the  equipment,   furthermore,  a  final  cer- 
tificate was  issued  aihowing  the  amount  due,  and  the  Gudichsens 
told  Kilson  Brothers  that  the  money  ealled  for  by  tlie  certifi- 
cate was  with  the  people  making  the  loan,  and  that  Kilson     | 
Brothers  should  have  it,   August  Silscn  testified  that  the 
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Federal *Huber  and  Volff  gooda  were  about  the  aaoke  gradt  and 
that  on«  was  about  tha  aaac  price  aa  the  other*  varying  eooie- 
times  with  different  Jobs,  and  that  it  mads  no  particular 
difference  to  Nilson  Brothers  which  it  installed*  as  on* 
was  as  good  as  the  other.   We  are  of  the  opinion  that  the 
master  found  the  proper  aiscunt  due  Nil  son  Brothers  and  that 
the  decree  In  this  respect  is  correct. 

There  was  no  error  in  charging  the  defendant  with 
the  axDOunt  of  solicitor's  fees  charged,  or  with  the  costs 
bafors  the  master.   The  eTldence  shows  that  the  fees  were 
reasonable  and  custo/uary,  and  the  payment  of  such  fees  was 
provided  for  by  the  trust  deed.   As  to  the  expenses  of  the 
litigation.  It  is  the  general  rule  that  the  loser  pays,  and 
ws  ses  no  abuse  of  discretion  on  the  part  of  the  chancellor  is 
following  the  general  rule. 

We  are  of  the  opinion  that  the  decree  entered  was 
m  proper  one,  and  it  is  affirmed. 

APPIRMED. 
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HOWARD  S\  aSHMILL,   AAnr.    of 
th«  •at«t«  of  Anton  Czemer, 
\  Appelloe, 
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COMPAMY,       \ 


,  APPiSAL  FROM 

SUPXRIOR  COURT, 
COOK  COUHTT. 

fell  I.A.  246 


MR.  PRBSIBHTG   JUSTICS  BARIS8 

DKLIVllRiSD  THJS  OPINIOII   OF  THB   COURT. 


This  appeal   Is  from  a  judgment  in  a  personal  injury 
suit   in  which  appellant  was   charged  with  negligence  whereby 
appellee's  intestate,   a  minor  12  or  13  years  old,   lost  his 
life.     Sereral  cogent  reasons  are  presented  for  rerersal,    in- 
cluding the  elaia  that  the  negligence  charged  was  not  the 
proxinate   cause  of  the  injury,    and  thst   there  was  a  fatal 
Tariance.    and  that  the  statute  of  linitatiens  had  run.     But 
none  of  these  points  need  he  considered  in  view  of  our  eon- 
elusion   that  the  minor's   contributory  negligence  defeated  the 
right  to  reoorer. 

The  facts  as  to  how  the  accidont  happened  are  not 
disputed.     The  boy  went  with  other  boys  upon   the  right  of  way 
and  tracks  used  by  appellant  to  pick  up  coal,     '^ile  there 
they  saw  an  approaching  freight  train  and  as   it  passed,   moving 
about  6  miles  per  hour,   he  atteoqpted  to  get  on  one  of  the   ears 
that  contained  coal.     One  of  the  boys  with  him,   testifying 
for  plaintiff,   described  the  accident  as  follows:      "we  seen 
the  train  and  then  we  got  between  the  first  and  second  track 
and  stood  there,   about   3  feet  from  the  engine  as   it  went  by. 
ft   continued   to  stand  there  irtiile  the  train  was  passing.     The 
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train   oaas   hy  and  Tony,    th«  boy  that  was   killed,    got  on 
th'    train   first.     He  had  one  foot  on  the  train  and  one 
hand  en,   Jaat  about  to  get  on  with  his  other  foot,   ndien 
he  tripped  orer  a  tie  and  th«i  he  went  under.     That   ia  all  that 
I  seen."     He  alao  testified  that  Tony  had  been  with  the 
beys  uoon  the   track*  at  other  timeB.     There  was  no   eTidenee 
that  Tony  did  not  posBeaa  the  ayerage   intelligence  of  one 
of  hia  age.     It  eannot  reasonably  be  claiaed  that  one  of  hia 
age  haring  such  experience  and  ordinary  intelligence  would 
not  be  aware  of  the  danger  of  attenpting   to  climb  on  a  oar 
moYing  at  aueh  speed.     In  the  light  of  these  facts,   whieh 
cannot  be  lightly  disregarded,    showing  unmistakablo     nog- 
ligenoo  on  his  part,    we  think  the  court   should  hare  giren 
an   instructed  rerdlct  for  defendant   coa^any  regardloaa  of 
any  other  question  in  the  case.     It  is  enough  merely  to 
refer  to  other  similar  o  ses  where  the  oourt£>     hare  reached 
the  same  oonelusien.      (LeBeau  t.  jP.   C.   C,  ^  ^<  L.  ^.   ^^o.. 
69   111.   App.    557;      ?itZKerald  t.    C.   B.  t  g.   R,   R,,    114  id. 
^1"®;      Rothschild  T.  LeTT,    118   id.  78;      Hanna  T.    I..   C.  ^» 
C£.,   129  id.  134;     Rayfield  r.  Sana  Bouci  Park.    147   id.  495; 
Koehler  ▼.   Chicago  Ky.   Co..    166   id.   574.) 

In  the  yitzgerald  case,    citing  the  LeBeau  case, 
the  court   said  that  a  bey  12  years   of   age,    of  ordinary 
intelligence,    knows  that   it  is  dangerous  to   attenpt  to  get 
•B  a  aoTing  freight   train.      In  the  Hann»  ease  a  boy  12  years 
of  age  was  presttioed  to  hare   the  capacity  to   comprehend  and 
aToid  a  danger  he  was   in  a  place  to   incur  several  tines  be- 
fore.    As  was   said  in   the  Rayfield  case  reasonable  minds 
can  reach  only  one  conclusion  from  the  oYidonce,   namely « 
that  the  boy  "did  not  exercise  ordinary  care,   but,    on  the 

contrary,   was  guilty  of  negligence  which   caused  the  accident «" 

wmfmmvwm  «rr«iw»  «t«rnTw«    ^^m  w»#m^ 


^. 


mAr    ,^oet  'sejf^e   eln  dlJt«r  ts-  ,:io  kittid 

i^idw   ^^0x^M'i■  «et>  ijiiX  »ii^  aX     *h9^qfi   n.r>sT»  in  ^al7«ai 

.•2£  -Xa  'al  -^i^it  '^  'i  •!  •  jfl^jo  wa»«  e^t 

.»i  ^-t/ .  J,,  ..ui  ©d 

«32i  'i^  •!  •        jM    *'^'^  '^^  8.!     ,  .  ,sxx 

ham  ktt:-  :;>AtlJ6«   ecu    av*xl  ri    taauiiitiq^  «.3ir  9:941  lo 

i««li.y    X  "tW9/jl    M  «04iXq  «   r'  dl  rr»3|llft5,    *;  i>JtoTA 

ftje»ai)a  •i.:f.«floa«»t  •(  ;.   iit»B   a«w  .    -,.ol 

,  tsxi   .ao  i.awlotws   -joo  xlao  rio.49^  has 

w    .tcM^lftAJi  ftiU  bmmmA»  it^kilm  •&«»•«> r<b*«  %a  v^r^**..    .»m. 


-s. 


341      -      23507 


7JST3JMQ  09  FACt. 

W«  find  that  the  deceased,   Anthony  Czemer, 
cene  to  his  death  through  contributory  negligence  on 
his  part  while  attempting  to  climb  upon  a  noTlag  ear 
on  appellant* 8  tracks. 
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MARY  iSLIZABSTH  IRUlfBULL, 

Dei^«ndant  in  iilri^r. 
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WILLIAM  H.  BHYAKT,  \ 

Plaintiff  in^ifirror. 


ERROR  TO 
MUNICIPAL  COURT 
OP   CHICAaO. 


11  I.A.  247 


MR.  PHSSIDIKG  JUSTICS  BARHXS 
DaLIYSRSD  THJS  OPIHIOM    OP  TEE  COIJHT. 


At  the  olose  of  evidence  in  this   oaae  the  court 
d^iied  defendant**  and  allowed  plaintiff's  motion  for  an 
instructed  rerdict. 

The  suit  was  for  rent   olalmed  to  have  accrued 
under  a  lease  for  certain  months   after  a  time  when  defendant 
claimed  that   there  was  a  surrender  of  the  premises.     His 
was  the  only  eridence  on  that  subject,    and  undisputed.     It 
left  no   question  of  facts  at   issue  and  presented  circum- 
stances which  we  think  in  fact  and  law  constituted  a  surrender 
of  the  premises  with  plaimtiff *s  acquiescence. 

His  testimony  was  in  sul>stance  that  he  had 
raeated  the  premises   some  months  before  he  gave  up  the  keys 
thereof  to  plaintiff,    that  he  had  paid  rait  up  to  that  time, 
that  the  keys  were  given  up  at  plaintiff's  request,   defendant 
stating  at  the  time  of  surrendering  them  that  in  so  doing  he 
was  to  he  released  from  further  obligations,    and  that  plain* 
tiff  took  and  retained  the  keys  without  dissenting  from  that 
proposition  and  without  demanding  any  further  rent  until  ahout 
nine  months  later  when  this   suit  was  brought.     Under  such 
undisputed  testimony  and  circumstances  we  think  the  evidaso* 
showed  that  plaintiff  took  the  keys  upon  the  understanding 
that  by  so  doing  she  was  accepting  defendant's  proposition  to 
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surrender  the  preoiises  Mid  terminate  the  lease.     The 
Judgment  will  )»•  rererfled* 

RBYiSRSBD  WITH  ?IMDIMG   Of  FACT. 
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fINDIVa  07  FACT. 

W«  find  that  no  rent  vae  due  under  the  lease 
in  question  hut  that  said  lease  was  terminated,  and  that 
appellee,  Mary  S.  Trumbull,  accepted  the  surrender  of 
the  premises  se  leased  freoi  appellant,  ffm.  H.  Bryant,  the 
lessee,  hefore  the  period  for  uhlch  such  rent  was  claiaed* 
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M/j'.y  LAwsepr, 

l^i^  Defendant  in  iCfror, 
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SRROR  TO 

injNICIPAL  CCURT 


DR.   A.    WILBEHIfOFlCB  flLLlAs,  )        0?  CHICAaO. 

sued  as  A.    iilerfor^   ^illioifis, 
Plaintiff  ii|  Srror. 


MR.  FR88ZDIV0  JUSTICB  BAHIS8 

DDXIVISKHD  THE  OPIKIGK    Of  THK  COFRT . 


The  striking  of  the  bill  of  exceptionB  from  the 
files  leaves  before  us  the  question  lAiether  the  judgptat 
can  stand  on  th«   common  law  or  clerk* 8  record.     The  verdict 
was  for  a  tortious   conTersion  of  plaintiff's  property  and 
the  judgment  was  entered  thereon.     There  are  no   ayerments 
in  the  statement  of  claim  to  which  sueh  a  verdict   is 
responsive.      In  fact   it   is   impossible  to  determine  from 
the  plaintiff* 8  statement   of   claim  the  pleader's  theory  of 
the  eause   of  action,  jiiaii  statement  begins  by  saying  that 
plaintiff's   claim  is   "for  money  due  and  received  by  defendant 
from  moneys  vithdrawn  from  the  Illinois  Trust  it  Savings  Bank 
from  October   15,    1897   to  August  11,    1903."     Then   follows 
averments  that  in   each  year  from  1903  to  1916,    inclusive, 
defendant  promised  to  pay  plaintiff   "the  moneys   so  due  her 
from  withdrawals  made  by  him  from  said  bank.*     Thus  far  the 
averments   suggest   the  theory  of  assusqpsit.     But  the  pleader 
then   concludes  with  the  averment   "yet   though  often  requested 
defendant  has  not  paid  plaintiff  said  money  *  *  *  but  has 
fraudulently  and  feloniously  withdrawn  said  moneys  from  said 
bank  and   converted  same  to  his   own  use."     While  the  state- 
ment of  claim  contains  bo  averments   of  fact  te  support     a 
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felonious  wlthdravad  of  the  Bon«y,   yet  such  conclusion   implits 
a  withdrawal  without  plaintiff *8  authority  or  consent,    and  so 
a  withdrawal   of  the  l}ank*8  money  and  not  hers.     The  verdiot, 
therefore,    is  not  responsive  to  the  statement  of    claim,   which 
neither  avers  nor   t^tates  facts  to  show  that  her  money  was   oaa* 
verted  to  defendant's  own  use,    and  concludes  with  a  statement 
inconsistent  with  sueh  a  theory. 

Had  the  verdict  he en  responsive  to  the  averments   in 
assxuqpsit  we  might   disregard  the  other  avermaats .     But   inasmuch 
as  the  statement  of  claim  does  not  state  the  elements  of  a  tort, 
and  the  verdict  finds  defendant  guilty  of  one,    the  judgment 
cannot  stand  and  must  be  reversed  and   the  oause  will  be 
remanded. 
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flftirtiff  fte  n<3o-a;?t   r*ilt*tiTc  o£  her  tfoceaaed  husband 
wh»  ir*8  a  a?«mber   of  t)  a  flefand»mt  aoclety,    auca   ror  the  death 
benefits   t^i&t   accrue  from  th6>  t**»ciety  or   the   ccath  of  a  member 
in  geod  HtRndiKg.     Under   its   iul<?c   f>nd  hy-lnvrc  aase-cisisentB 
nn^r^  levl<id  or   *jnch  B-ecsbikr  for  df!ftth  benefite  to  relatAret 
of  deeaased  m^mYora,     A  notice  of  an   aseeicirerit  levied  for 
audi  bencfita  was   duly  ;r;«.il«t(i   in  plaintiff's  huaband  on  March 
7,    1916,    to  hia  last  known  addresa,    gircn  »£   "492%  Jtata 
i^trcst",   preauaiably  meaning  Cbiesgo,    where  the  society  and 
ita  neiBbers  met.     TVie  by-lawa  verb   in    the  dwedlah  languaga» 
and  there  vaa  aoae   conflict   over  what  was  the  correct 
translation   into   -^gliah.     The  preponderance  of  erldence, 
howoTer,    was   that    they  provided  for  an   autoaatio  suepenalon 
of    eny  member  lAio  failed  to  pay  a  death  benefit  aaaeasment 
within   the  prescribed  time  for  payment,    which  waa  before  the 
third  regular  meeting  after  the   society  received  official 
notice  of  auoh  death*     The  third  regular  meeting  after  re- 
ceiving auch  official  notice  and  after   tranaaitting  aaaie  to 
plaintiff's  husband  as  aforesaid,   waa  hell  May  5th«     On  May 
8th,  plaintiff's  huaband  died  and  had  not  paid  auoh  aaaaasaont. 
By  virtue  of  the  rules,    therefore,    the  right   to  death  ben ef ita 
froai  his  roemberahip  was  forfeited,    if  notice  of   tha  asaasasant 
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afex''~s«iid  nu,3    aa^y  i^ivtua   osic.  received.      .>u  thixik  Vh^r*  vas 
pf  lab  f  t;ci^»  jpvcof  of   iuu  itaiiing  jiijl  Oi'   tau  j  «ic«iving  of  tueh 
notice  Uirnu^ii   tiic  R-iii.     'ihare  v?as  aiso  firoof   of  the  fact 

ad&essi&«n<;   6\aA  ihut  hj.j   rij'iht^;   a»  &  i^ci^bcr  would  tlxen  1l« 
Torf  tttted  unlcif;.)  the  as:^eaamexit  -wi  ■.!  paid  ^jtA   thi'it  nc  did  not 
iaXend  tc>  j^^gr  it.     Ifa.ia  tendod  to   carreborati:  lild   xscelpt 
«f  aot:i.c«  Aallidd   tc  hia.       'jle  thiux,    liierefore,    th«tt   tb« 
f.  urt  'oaf ore   -A-iOi..  tli3   o-^^ae  wi;:    cried  vritimut  ii  Jury,    waa 
JUfctirieJ   iu  finding  u.  varcllct  I'or  de;?eadant» 
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AppeXlfitnt  uued  appellee  for  dazoages  for  alleged 
breech  of  contr^LOt.  to  carry  safely  and  without  negligence 
a  ehipsLcnt   of  hogs  from  Pukw&na,    b,   D,,    to   the  stock  yards 
la  ^ieux   ^Ity,    Iowa.     7he  court's  findings  were  for  appellee 
and  we  cannot  say  that   the  eyldenoe  did  not  warrant  the 
court's   conclusions. 

We  find  nothing   in  the  record  to  show  neglicenoe 
^7  appellee.     Some  of  the  hogs  when  delivered  were  froxen. 
This  was  accounted  for  by  the  extreme  lew  temperature  at 
the  time  of   tiieir  ti'iuieportatien,    and  delays  ensuing  from 
seyere  wc&ther  conditions. 

The  transpcrtation  was   in  January,   1916.     Appellant 
had  on   the  morning  before  loading  the  hogs  brought  them  by 
wagon  a  distance  of  :/6  miles   to  the  point   of  shipment.      It 
was  very  cold  at   the  time  and  getting   colder.     Falling  snow 
and  teaaperature  and  increased  velocity  of  the  wind  interfered 
with  operation   of   trains.     The  one  in  question  was  for  a  time 
stalled  in  a  snow  bank,    and  in  addition   to  delay  from 
necessary  slower  locomotion,    to  expedite  which  the  tonnage 
was  reduced  so   that  perishable  freight   only  was   forwarded 
after  the  train  was   stalled,    there  was  seemingly  unavoidable 
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Uttia^   i^t  two  point*   of   transfer,    at   the  first  by  waiting  for 
the  first  regular  train,   and  at  the  second  by  reason  of  frozen 
ewitches  and  frozen  ash  pauis  on  the   engines.     The  temperature 
haa  fallen   to  lb  decrees  below  zero^  the  wind  had  reached  a 
velocity  of  o'f  miles  par  hour,   and  nearly  6   inches  of  now 
had  fallen.     The  delays  and  loss  seemed  attributable  to 
conditions  over  ihlch  appellee  had  no  control,    and  appellee 
fitcttxus   to  have  done  all  that  was  practicable  to  prevent  delay 
or  disaster  from  them.     It  dees  not  appear  that  there  was 
any  negleet  by  way  of  unneeesBary  exposure   of  the  stock  by 
the   company,   but   in   contrast,    it  appears   that  had  plaintiff, 
who  accongpanied  his  stock,    exercised  the  same  precaution 
as  another  shipper  of  hogs  n^o  transported  some  by  the  same 
train  without  lose,    and  furnished  more  straw  and  com  for 
his  atock,   he  too  would  hare  met  with  no  losa .      .ve  see  no 
good  grounds  for  disturbing   the   court's   conclusions. 
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Appellee  was   Bued  for  u  balance  of  account  for 
|36,    and  pleaded  "by  way  of   set    off,    a  breach  of   contract 
lay  appellant  for  failure  to  deliver  rb  per  aprccCient  1500 
Ibt*.    of   tobacco   leaf   at   1Z0  per  IVu,   which,    /t   the   xiv.'.e 
of   failure   to   deliver,    waB  worth  22^  per   lb.,    wn^reby 
appellee  loet  #150.     The  partias  filed  a  stipulation  as 
to  the  facts,   whieh  adjultted  the  claims   of  the  respect  ire 
parties,    aa  pleaded,    and  that  plaintiff  was  a  nonresident 
of    this    atattt,    cut   reserved   as   the   only  question   for  this 
court  ti:ie  propriety  of  appellee's   set   off.     Appellant 
claij^cd  it   is  for  unliquidated   damages   and   that   they   cannot 
be  oet   off  againi^t  u  nonresident  plaintiff,      ihib   uoiurt  ha« 
decided   to    Lho  contrary   in  aijothcr  case  and  we  adhere  to 
the  views    tiiore   expressed.      ( Ideal   '•-oated  Paper   wp.  v. 
Jpaaatel  Cupplefo  aynvelopfc   >.-q..    169   111.  app.   464.)        t«<hilG  we 
tnink  the  Bet   off   thuB  stated  and  agreed  upon  may  be  re- 
garded as  in  the  nature   of  liquidated  daisageu,   yet   if  un- 
liquidated they  ware  properly  allowed  under  the  decision 
cited. 

In  view   of  the  fact  that  the  eourt  deducted  plain- 
tiff's undisputed   claixft  from  the  unquestioned  ainnunt  of 
appellee's   set  off,    leaving  no   question  except   the  authority 
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of   who   court  to   <£ntertain  Iha   8«t  off  w  ahall  diseliov 
upp«Ile«*3  motion    to   strike   th«  otl^ulation   frosi  the   record 
for  alleged  irxagulurity  In  certification. 
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Vt.  PRieSXDIIO  JlJi-.IICS  3A-W38 
BB.IVKRS9  THB  OPIKIOH    ny  th8  C^URT. 

Th«  only  queation  InvolTed  an  this  apps&I  1« 
whether  or  not  th«  verdict  and  judgment  w«r«  warranted  by 
the  «Tid«ncft.     Plaintiff  8hirt>«sl  >>y  the  defendant  carrier 
from  Dwight  to  Cliioago  19  hors««,    one  of  which  wan  dead 
irtien   the  train  arrivad,   the  only  fact  on  which  plaintiff 
relloi  for  racovory.     It  wasi   ahcwn  hy  defanfl&nt'a  witna«aaa 
not   only  th^t   the  train  'vaa  not.  rorjghly  h;indl«d  in   raiy  way 
but   thftt  th»>   cr-mp/^ny  •'"urnlnhed   nultable  laeficc   of  tr&nsiportatlon 
and  exerclead  that  dagre«s  of   cnrf*  w?;lch  the  nnturft  of  tha 
prooarty  required.     Ther«  wp«  a  decided  preponderance  of 
evidence  that   the  horw*  In  noe-^ticn   csmo   to   its  de&.th   either 
froa  the  yleiauBneee  af  the  ather  horses   in  the  car  mr  ita  lack 
of  vitality,    for  neither  of  ivhich,    in  the  absence  of  nagligenea 
on  Its  part.    Is   ti>e  carrier,    under   the  lew,    responsible.      (Jt. 
k  ^*  k'  i^*  ii2«   ^*   J"''*yt    S   111.   App.   160;     Burke  v.  U.  3,. 
Mxn,  Co.,   87   id.   f)06;     £,  R.  J[_.  &  P.  J^,  ^.   Co.  v,  Hargion.    12 
lA,   54;      i.  ^,  R.    H,   Ca,  V.  Breleford.    13   id.    361;      Libro  v, 
^.  £.    C.  *  £t.  Ij,   H.    Co.,    2CP   id.    418;      Colech  v.  j^.  |,.  &  ot. 

the  shipper  loaded  hie  horaes  wlih-ut   tylnr,  their, 
■ad  they  were  kicking  and  biting  one  another  fron  the  time 
they  were  lo«aded.     defendant's   enployes   saw  the  horse  down 
at  different  plaaas   en  route  and  endeavored  to  get  him  up. 
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,(7i»rfJ  ?,nXXJr  ^«*.i<Jlv  tBttt^ii  Httl  fc»f>»«X  a»cf(jiij«  •*£! 
^MoXi  9AS  moil  -f«il/oci«  ttflo  :^Xikrf  ba»  %Rl^l7l  M-nn  \^ti:t  bmm 
mroJb  •aao.rf  »fll  ir««  ••^eXipv?*   c*^iiuiMw>«^      .b«6«ai  Dtctw  x^mU 


-«• 


without  ftuectea,    doing  nveMlngly  all  th»t  was  practicable  to 
tiiat  end.     Under  the  oireuastanoes  the  company  could  not  haTe 
been  required  te  unload  the  hereea  and  thus  delay  and  inter* 
fere  with  transporting  the  freight   in   the  other  30  ears   la 
the  train.      It  ela©  appear*  that  the  horse   in   question  was 
such  ancuLler  and  in  a  much  poorer  condition  then   the  rest  of 
the  horses,    and  though  standing  when   the  train  st&rt&d,   was 
unable  irou  its   »ise  ana  phyaical   condition  to  withstand  the 
vieiousnese   of   Uie  other  horses.     Crf   this   the  shipper  toolc 
the  risk,      '^e  find  no  ©vicienoe  v^h&tever  of  neglect  by  the 
earrier. 

lUEViiRSllD  WITH  FIHDIKG   OF  7A0T. 


•  3* 
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yUDI^O  09  JTACT. 

W«  fiad  thftt  appellant,    th9  Chlo;*ge  &  Alton  H'lllroad 
Coapan/,  a  corporation »   w&«  not  la^ullty  of  the  aegli|?eno«  ohurgod 
ia  the  stateM^mt   of  cl&i»:!,   »nd  thrt  tho  horsa  la  <}ii«stion   oium 
te  his  de»th  by  n«8nB   of  its  ohysical  weaknesa  mi  vlolonco 
attffttr«4  from  «th«r  taoreee  with  D«*ilch  it  wa»  ohlppod. 


.t3At  to  , 


-»*- 


99U^    "    iia 


wane  sst>lfC9vp  ak  »«">.'• 


i    £l^««»    Hilt  ^ 

1*0  iflo-sT:  fe«ij!r71tf« 


252    -    r*7>firr 


\ 
KAXX  M.   WS^T,      \ 


;r.  A.   KCHAUGIITOH, 

•    App9llta|t, 


taUHlClPAL  COURI 

OT   CHICACrO. 

il  I.A.  2  61 


MR,  PR-'i-SIDINC}  JUSTICE  BAHNES 


On  June  21a t,    1917,    a  .iudRinent  by  confesslftn 
w»a  entered  herein  for  r«nt  and  attorney's  fees,     ohortly 
•f ter  the   entry  of  Judgment  a  notion  was  presented  to  have 
the  same  racated,    supported  by  affidarita  setting  up  facts 
pU2Tporting  to  shoir  a  weritoriouB  defense*     A  counter 
affldarit  wae  filed,    claiming  that  the  right   to  rent  under 
the  lease  had  been  adjudicated   In  a  preyleus  Judgment  for 
rent  due  for  two  prerious  months  under  the  lease.     The 
trial  judge  consulted  the  files  and  the  record  in  the 
other  Cise,    arid  denied  the  nr.oticn,   holding  that   the  matter 
had  been   adjudicated.      In  this  we  think  the  court   erred 
p.s  the  Matter  of  ree  judicata   cannot  be  determined   in  that 
way. 

The  real  question   is  whether  or  not  the  court 
abused  its  discretion.     The  main  fact  relied  upon  as  a 
meritorious   defense  wrb  that   the  les: en  tendered  the 
lesser  a  desirable  tenant  who  wes   repdy,    able  and  willing 
to  pay  the  rental   stipulated  for  in   the  leaese  for  a  portion 
of  its  term  in  order  thst  he  mi/orht  minimise  his  loss,    and 
alleged  that  the  leseee  had  abandoned  th«  preiPises.     We 
do  not   think  that   the  lessor  was  botmd   to   accept   a  new 
tenant  for  only  a  portion  of  the  unexpired  term  of  the 
lease,    if  he  was   obliged  to  accept  the  tenant  at  all.     Hence 


rt?*:-;    -    set 


,T2£W  .Jf  KZAZ 


,aG/.OXHO   TO 


aol  tfiwmaibirt  ■tfoiTo:!^  «  rri   b«j^eci&irtt>«  ivsftcf  bad  •kjkoX  »(i;f 
•rfT     ,»8«»X  sjl^  rfbau  orfjcfom  liwivonq  owl  io7  »«i>  IndT 

iitjc,9  9tLi  ion  to  T*ifl«xiw  si   notin^up  Is»t  Qe(X 
«  KA  noqu  IjoIXot  iofil  niflus  f)jl7     .tsoli^iQ&lh  Bil  b99u4s 

SOJtXIhr  biu  ftXcfA    ,x^»<9'i  ^"Aw  ©rfw  inaor©^  tXcUi'xXe')  asX 

noX^io^  «  tot  esMftX  ©ri;?    ni  lo't   »5*»tiiXtffTi;J-a   Xfllnni  ©Kj  -"caq  o;^ 

fcn«    ,aB0X   alK  oxJuiX rUn  Irfj^lai  »rf  l/«xfl   "loMo   til  ttLitti   nil   lo 

»W     .•»»lfB»'xq  !9Ai  tianohnncfjs   bjsjrf  •#?*ReX  ©rit  4f«rf4^   b»s»XX* 

w»n  B  .tfeoos  ol  Aiwod  baw  -iijiaasl  »t{it  j^xiJ   ainlrii   Ion  oA 


m%m 


we  do  not   thinlf  th«  denial   of  tho  notien  sarunted   to  an 
atuse   of  di£icreti<m.     The  judgment  •will  "be   af  f  irir<»d  , 


-a 
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LiSQNARD  ROCHIS, 


Appellee, 


TB 


i^ppell 
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APPSAL  THOU  mnriciPio. 

COURT  01  CHICAaO. 


MR,  PRKSIDUiG  JUSTICE  BAHKBS 

DiiLlVERIiD  ThL   OPIiaOl;    C?  Tl.ii  COURT, 


This  action  was  to  reoorer  dcunaces  for  7lolatl(m 
of  an  oral  agreement  to  procure  a  policy  of  fire  insurance, 
which  the  defendant  denied  naklng. 

The  cause  vaa  heard  without  a  Jury  or  suhBlssloiB 
of  my  propositions  of   law,    thus  leaTlng  little  basis  for 
seyeral  of  the  points  argued.     The   court's  finding  and  Judg* 
mcnt  were  In  plaintiff's  fawAr  for  |800  and  costs. 

The  points  made  hy  appellant  are  that  there  was 
no  contract,  nor  proper  proof  of  damages,   no  tendered 
premium,    and  negligence  hy  appellee  In  not  procuring  a 
policy  elsewhere. 

Plaintiff   testified  that  about  February  1st, 
1915,   he  went  to  the  office  of  appellant,    an  insurance 
agent,    and  amde  application  for  a  fire  insurance  policy 
to  the  amount  of  $1000  on  his  house,    on  which  ho  had 
preTiously  obtained  through  appellant  a  tornado  policy; 
that  the  agent   then  took  down  the  data  for   the  policy  and 
told  him  the  premium  would  be   about   ;^35,    but    that  he  need 
not  pay  it  until  the  policy  errlred;      that  about  March  Ist 
he   inquired  of  appellant  whether  the  policy  had  arrired 
and  the  latter  said   it  had  not  but  assured  him  that  ho 
would  get  it;      that  his  house  buxined  up  on  the  29th  of  that 


S  O  S^    •A.  Til   S  (  \  «^H00fl  CiflAK)«J 


j[A<uoiaa'.j  MOHt  JAamiA    \      ^^ 


■XQl   uisatf  el^^lX  8aiv-««I  euilj    ,imX  to  9eaikiiaoqpiq  \tui  "io 
'Tgfoul  btia  snibffl'l  s^ixuoa  9dt     .bfurst'^'^  *iaioq  9d$  to  Xaiotoo 
.eisoo  iboe  008$  tiot  lArat  e'ltlttnlslg  at  ofw  Stmm 
•  «nr  o^oiil  ,^.«£{;^   yatf  ^nall0iiq«  x<^  ekam  aialoq  oxlT 

ib«79£>no^  ea  ««oboimA  to  teo'xq;  Tcoqo^g  toa  ^^aitaoo  •« 
M  iitti'Siist>otq  ion  ai  ••IXocrqa  x^^  oono^jtlT^oa  fros    ^auftm»^ti 

•  •IC^ifVOBlO   x9^-^0< 

,^8X  TMxrxefof  tuodx   iadi  b9l\li%ni  "i\litUiAl'i. 

oooaauaaX  £m   ,Jix«XXoqf«  to  eol'ito  oxUf  oi  iaa'w  9d   ,axSX 

xoiioq  oona-xtfaal  «^tXt  «  not  aQiJ/«QiXqq«  •bat  baa   ^jTboi* 

i^Aii  oxi  iloidw  no    .oeucif  oi/i  no  000I#  to  iauomm  9di  o^ 

bmm  x9iLoq  »di   ^o't  mimb  9Ai  rwol)  atoo/  norii  #m»a«  sri^  iail;^ 

*o»«  9d  rnxii   iud   ,a£^   iuctfji  »d  fiXwow  wwJtais^q  orfi  «J:rf  Mo* 

i(i£  daiaii  ^iiorf*  ^^il^      ;frovliTi  xoiXoq  uli  Xi^mi  J-i  x««  ^o« 

iOTlTSA  ^A4  xo-t^oq  oxt/  torflorfw  :f«aXXoqQii  to  boiixrpai  ori 

•rf  ;f/?ili  Klri  Jbo-xaoajB  tud  ten  bad  Ji  bl>4»  toiJml  9dS  ba» 

$adi   to  2fcf<?£   »ii;r  oo   qw  £>«ixfi[itf<r  mauod  Bid  JAdi      \iX  ^09   bluow 


-a- 


month.  Whil«  appellant  gare  a  different  rerslon  of  their 
conTersatione  and  differed  as  to  the  time  they  vere  had, 
appellee  was  corrol>orated  by  two  vitneeaes .  The  eredi'bility 
of  their  testimony  the  court  below  was  better  able  to 
determine  than  we,  and  we  cannot  say  that  its  finding  was 
manifestly  against  the  reight  of  the  evidence  which  tended 
to  show  a  contract  to  procure  the  policy  and  damages  sus- 
tained to  the  amount  assessed. 

On  the  question  of  daaages  the  abstract  shows  no 
objection  to  the  evidence  ac  finally  offered  on  that  subjeet, 
which  was  to  the  effect  that  the  house  was  worth  about  #2300, 
one  thousand  of  which  was  covered  by  another  policy  held  by 
the  mortgagee  of  the  property. 

As  to  the  premium,  the  payment  of  it  was  expressly 
waived  by  appellee.   Its  payment  might  be  necessary  to  enforce 
the  policy  against  the  insurer  but  it  was  not  necessary  to  the 
validity  of  an  agreement  with  the  agent  to  procure  the  policy. 
However,  there  was  no  preposition  of  law  submitted  on  this  or 
any  other  question. 

We  see  nothing  in  the  point  of  alleged  negligence 
to  procure  a  policy  elsewhere.  The  evidence  is  to  the  effect 
that  appellant  induced  appellee  to  believe  that  the  policy 
had  been   cnt  for  and  had  not  arrived.   Under  such  circumstances 
he  Bd.ght  reasonably  expeot  to  receive  it  and  receive  notice 
from  appellant  whm  it  arrived.   A  wait  of  four  weeks  with 
that  expectation  was  not  unre;  sonable.  But  no  proposition 
of  law  vas  submitted  on  this  subject.   In  the  state  of  the 
record  there  is  nothing  before  us  for  consideraticn  except  the 
sufficiency  of  the  evidence  to  sustain  the  court's  finding* 
Tbe  Judgment  will  be  affirmed. 

AVFIHIISD. 


-s- 


^h»H  o-zw  x^^^  mmlt  ndi'^ti   nn  b«t»tlJ:b  Jbms  &nnli^Aa^«Tis(<lo 

«j^  »X<f«  io,f^»<r  e«w  veXa<f  ^:cjboa  sdJ  ^oMili^Ml  lidxU  lo 

h9bm)i  xloid*  tftwifelv  «•>  ^rfglsi'  xixiA^  xX/sdlinna 

,i;@aadsas  inuQsut  ^di  &i  baalmi 

\(i  b£*d  xoliocr  tesiioaa  x^  l»«'x»?OQ  ajiw  il^irfv  lo  JS>assijc;i4^  Mia 
\L&9f}nq^s   savf   ji   "to   ia^£%9Lq,  -wiJ"    ,3ff«iia»'SQ  9d*  •*  9A 

•  tolXoq  «5ii  aitfsdTt*^  ai   >tfftt3»  aft?   lUiv  *a!?ia«i«"i3^j&  its  "^o   t*-ki>J^-t«v 
10   Bids   09  l>«i-llniorj;si  vaX  \tn  jna/i^iao^^l  oci  a«v  d-zail./    ^'Sj»r9W9ii 

,mt^B9i^p  'x.9sii9  %aa 

XdiXa^i  3Un^   iiut^   ar^XXacf  ai  9i»iXa<sq«  Jb»ojiir.^Al   4^aAXX»qqA  i«j(i 

aaaoai-KSiWKlo  il»tf»  ^«»bjn(J      <  &.&7irrTA  >*on  bud  bn»  iq\  im     sx'^^ti  had 

»:>jt^0A  oyIouot  i}i«3   ii  Qviaoan.  o;^   toi>qK9  \L(fAa99^*i  id:^Jtm  9d 

jl^iw  eaL^t^v  twoTi  lo   *JL«w  .J^Tiux»   ^l    «wlw   ^iSAXXiniqA  ««i1t 

•d^   ^a  »iti»#R  'jai   ol      .;!■&{» ^&f«  eiri^   oe  b9i^JMduii   e^^  waX  lo 

sifv^  4q9.ox*  flsi^BiaJbiajwo  lol  aw  toialod  aniiijoflr  ai   aiarii   fcioodi: 

.aniJt>«i:'*r  et'tiuco   &d^   ati&ii^ufn  oi   soitaiiiYo    :'>di  lo  ^oaj^oJtlliira 

.Jtkoantllln  »cf  XXiw  ^f^ttisraAM^  oftT 


279     -  ^.3624 


i)£ClXA&JSI}, 


\ 
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APPKAL  irftCH 

CIRCUIT    COURT, 
COCK  COUNTY. 


MR.   FHBSIDUira  JU..TIC:^  BA^KS 

DiSLlVliHBD  THK   OPiiJIO'     n-'  T'l^!   COimi- . 

above 
In  the  adralnistrntion  of  the/eatate  the  Continental 

A  CoRtmerelal  National  Bank  of   Chicago  waa   allowed   its   claim 

of  $10»000  H9  a  creditor  of  the  estate,    on   '^areh  12th,    1914* 

Oa  April  15th,    1914,    the  appraiaement  bill  fixing   the  widow** 

•ward  »t  $S,5C0  "WAB  filed  nnd  approved,    and  she  made  her 

neleotlon   the  foll«wing  sonth.     On  Oecewber  3rd,    191S, 

twimty  monthe  Ister,    said  bank  filed  a  petition  under  section 

75  of  the  adniniatration  act,    to  Ret  aside  and  Taoate  the 

order  approving  the  widow* «  award,    and   on  April  13th,    1916, 

after  »  hoHring  of  the  petition  and  answer,    the  X^robate 

Court  enterd  an  order  reducing  the  award  from  $2, 5rO  t« 

12,000.     The  widow  appealed  to  th«  Circuit  Court  and  that 

court   on  a  atipulatien   of  faots  which  laerely  reoitad  the 

proceedings  had   In  the  administration   of  the  estate  in   the 

Probate  Court  entered  a  Judgment  of  plhil   capiat  and  for 

costs  againot  appellivit.     Prom  thfit   jud^iaent  this  appeal   is 

taJcrni. 

The  facts  are  very  similar  to  those  in  the  cas« 

<**"  '•o<^son  ▼•  Hods  on,  277  111,  137,  whore,  rewiewin,?  a  aimilar 

petition  filed  by  a  legatee  fifteen  months  after  the  award, 

tlie  court  held  that  the  petitioner,  not  having  nsked  ths 

aid  of  the  court  within  &  reasonable  time,  the  petition 

should  bs  dismissed. 


€8S  ./..i  r  ri. 


^t^^  •   fTs 


.^T.<3'-H 


9V0Cf« 

•rfiJ  (^j.':.!^7  ■.- /■v;ircrf>A  .■ 


•8» 


Th*  basis  ol   the  court*!  re(>6oning  »-bu  that  ths 

will  hnYing  besn   prebutsa  tmC   th«  uvatus   of   the   lags  tee 

•stabll«hoa»  he  «»aS  boimd  to   taice  notice   cf  the  award 

sad  aet  within  a  reaKonable  tiiss,    the  injury  being  as  great 

to  hin  at   that   tine  att   it  was  wx^eti  he  filea  his  p&tition 

fifteen  months  aftsrwards.     Hero,    too,    the  will  had  "been 

probated  anU   the  status   of   the   cx^^ditor,    a-n   uuch,    eutablished 

before  the  award  waa  »j)proTeci.      ihe   injury  to  a  creditor  an 

veil  ?:3  to  s  legatee  would   be  aa  great  th^n  aa  aft«irwards, 

aed  hlo   interest,   we  t.ilnk,    requires  hi^c  to  taJca  notice  of 

the  award,    (the  statute  not  pro-riding  for  a  notice)   and  to 

aet  with  reasonable  proaptnee^  if  he  utiabes  to  stkII  hinaelf 

of  the  statutory  right   to  have  it  reviewed.     Following  the 

Hod  eon   crse,    we  think  the  fax  lure  of  «aid  bank  tc  eeelc  a 

reriew  of  tht    award  for  twenty  months   calls  for  i\  disaissal 

</ 
•f  the  petition. 

»e  need  not   refer   to   the  fcrm  of   th«  judgment 

below,    a«   in   sny  event   it  inust  be  reversed  with  directions 

to  dlsmisfi   the  petition* 

RiiVKRaiiD  WITH  DIRECTIONS. 
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V 


Appeal  fr«a 

Mvmlclpal   Court 
HSf  YOHK  ::TAi'.  CO,,   a  i5or- 

poration  et  ad*.   On  A^eal  9f  /  )  §f  Chictago. 

lUHIi»  B«3I£^XAK, 

APP«l%Mlt  .  / 
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m.  PRSSIDIHG   JU:dTlC£  BASHS8 
J»ieLIVBa£B  THi&  OFU»IQ»   OF  IBS  COURT. 


The  Ke?.'   fork  l  tar   w  o .    ijuert   appellee  and   filed  ma 
affidavit  on  which  an  attachnenv   .<rit  was   iooued  and  served 
on  a  garnishee.     The  cause  coiTiing  on  for  trial  the  plaintiff 
wae  nonsuited*     The  attachiaent  "bond  heing  brer.ched  thereby, 
■uit  was  brought   thereon  and  thic  eppcal  in   for  a  Judgment 
for  $26,  being  solely  for  legal  ndvice  and  cervices  rendered 
In  relation  to  the  attaehment   and  not  for  defending  the  suit. 
In  DtUBTon   V.   Oweetaer.    Caldwell  A  £o.,    16    111.  /*pp .   359,    344, 
it  was  held  that  the  di?jsa<7es    in  such  r.  ca^e  night   include 
counsel  fees  far  professional  services  rendered  in  r?lntien 
te  the  attachnent. 

The  only  question  raised  here  is  whether  the  court 
was  justified  in  finding  from  tho  undisputed  evidence  that 
the  services  rendered  by  his   counsel   in   ex&x:<ining  th(    attach* 
nent  papers  en  file  mini  giving  advice  pertaining  thereto  were 
worth  the  sun  aeaessed.     There  being  no  ether  proof  on  the 
subject  we  are  prcetically  seked  tc  find  thet  they  were  worth 
nothing.     Appellee  certainly  hs.d  the  ri^ht   to  seek  counsel  ea 
the  matter,    and  th®  sttcchnent  not  having  been  prosecuted, 
he  presuaably  was  put  te  unnecessary  expense  in  seeking  advice 
ia  a  matter  -idiereby  he  was  temporarily  deprived   of  the 
property  attached. 

The  judgmost  will  be  affirmed. 


/ 


,o^ltao-ti3''>^  **«>  -'f'   ^'-■•'   «4^  aO    ,.- 

-)  itBi'  TO   HSU  811  so  JIHT.  ttr.>^.Vi»*i.ti 
ao  &i»I/'i   ?>««  9»i^  "Tc^"  ^r^ra  awf? 

,>|rfisl0rfi'  '^ ?!?•-« -^-trf  ^.fti?d'  bn???^  Jnfli«fte.6*^  .JbatlTrnrmrT  saw 

ixiiial*-:    tU    ■(•M,-!   ,  .■.•.•♦oola«©1t«t"  ,'»%  Xtnecms 

»t«w  «4aY9r(.'   ^fliitfij*it3^  ofllTbtj   ?-fivl^  ban  slil  a«  «t»qjijq  ^ibmh 

•A^  oo  loonc^  'iKiito  on  3flJ;e<f  •«i*rrr     .A«.^adna«  aura  4d;r  diiom 

Atx^m  •i»if  x»rf*   *•**   fen^'*  0*^  hejlaa  xi^a^i^o^f  <I  «'X6  •*  tnt>ttf«i 

at  X»«iuoo  3f39B   oJ    Msim  »rfi  .'j^tl  xXjufcttJ-is*  iialXaqqA     .sni^oa 
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) 

)        OF   CHICAGO, 
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MR.  PRiS;iIDlfiG  JUuTICi:;  BARirS3 

DliLlViiiiaD  THE  OPIHION    CF  THS  CCUHT . 


Appelloe  horein  haa  aoTOd  to  diaaioa  the  appoal, 
the  record  failing   to  ahov  an  order  of  court  approring  the 
bond.     The  trial  Judge  undertook  to  approve  it  by  writing 
hia  name  thereon  under  the  word   "approved".     That   is  not 
sufficient  under  the  practice  act   to  perfect  an   appeal,   aa 
we  held  in   ease  Uo.   22915,   t>heppard-'StraaBheiHi  Co.  ▼.  Qeo. 
Bickaa   et  al.,    filed  October  9th,   1917,    (not  yet  reported). 
We  held  in  that  oaee  that  aectiona  92  end  93  of  the  prsctiee 
aet  with  relation  to  the  approval  of  appeal  bonds  by  an 
order  of  court  or  by  the  clerk  when  authorized  by  the  court 
to  approve  theai,    applies,   under  the  reasoning  of  laraelatajs 
v.  U.   b.   Casualty  Co..    272  Hi..  161,    to   appeals  from 
municipal   courta  au  well  as   to  other  courts   of  record.     The 
atatute  not  having  been  followed  the  motion  to   dismiaB  will 
be  allowed, 
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D€  •nduitB   in  ^'rrar, 


JOHN   H.  RQXXJSB  •t   al., 

Plai|^  tiffs  in  ifrrer. 


Krror  to 

Circuit  Court, 
Cook  County. 


JUSTICiii  MeDCBALD  Di'XIYEHJSD  THE  OPlKIOir  OF  THE  COURT* 


Plaintiffs  in  error,  defendaata  below,  have 
prooecuteci  this  writ  of  error  from  a  decree  entered  in  s 
proceeding  to  foreclose  a  certain  trust  deed.  The  identical 
questions  presented  here  were  passed  upon  by  this  court  In 
a  former  appeal  (Brand  v.  Hueter.  200  App .  A2),    in  which  tli# 
t^upremo  Court  denied  a  writ  of  certiorari.   ¥e  are  bouad 
by  that  decision  but  oTon  if  we  wert  not  we  peroeiTO  no 
reason  for  receding  from  the  conclusion  there  reached* 
Accordingly  the  decree  will  be  affiriMd. 
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PAUL   K.  BRIMXB,  ^  »  '^  • 


Vf? 


AFFIAL  IfROli 

CIRCUIT    CiJRT, 

a  corporation,  /  )  COOK  COUNTY. 

Appellant. 


MR.    JU;>T1CB  M«r-ON/\LU 'tiKLIVKRJU)  TKfJ  OPL'JIOH    OP  TKS  COURT. 

By  this   appeal    it    in   wought   to   reyerae  a  judg- 
ment for  ^5200.00  recovered  "oy  Paul  K.  Briaie,   hereinafter 
referred  to  ;i3   th^  plaintiff,    againat   the  Belden  Manufae- 
tueln,^  Ooiepwny,   hei'sinafter  referred    .o   as   the  defendant, 
ia  an   action   for  personal   injuries  austr&ined  ^hile   in  ita 
employ. 

Defendant   vres    engaged   in   the  m.^inuf acture   of    in- 
sulated wire,    vind  part   of   its   ecruipmisnt  consisted   of  a  cer- 
tain ru'bbcr-her.ting-or  p.ixing  machine,    which  consiated  of 
two  horircntjil   cylinderr^    each  about  three  feet   long,   six- 
tmm    inches    in  diaiceter  ond   about   three-eighths   of   an   inch 
apart  and  wac   epereted  by  power.      *hen    in  motion,    the  top 
curfaoejs   of   Uu^se   cylinders  or  rollers   turned  toward  each 
other,    and  they  wore  ao  adjusted  aa   to  rerolre  at  different 
ratea   of  spaed,    therflby  cauplnp'  friction,   which  in   turn 
honied  th.^   rubber   r-ai   it  passed  between   them.     The   rubber 
was  fad   in   niecea  by  hand  from   the  top,    between   the   two 
rellera,    aad   until  pr;5perly  heated,    the   operator  would 
reaojji  in   with  Lis   left  h.ind  at   the  bottoa  of  the  rollers 
and  take   the  piccea   of   rubber   out   n«?   they   c-ono  thi^ough, 
'Xhi»  process   ;?els   rfrpetted  until   the   entire  wsbp   of  rubber 
becaise  aticky,   when   it   »?o  ild   adhere  tc  one   or  the  other  of 
the  rollers,    aftei    wKich   the   operator   cut    it    off.     Flaia- 
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tiff  ■  hand  was  dravn  In  between  the  rollors   and  injured 
i^ile  feeding  this  machine.     At   the  time  of  the  injury,   plain- 
tiff was  inexperienced   in   tnia  line   of  vork,   having   been  in 
the  employ  of   the  defendant  for  about  two  daja  prior  to  the 
injury. 

This   action  tt^a  brought  under  see.   3  of   the  work- 
men's  '-^ompenaation  Act   in  force  May  1,    1912   (par.   5451,   J.  & 
A*)  which  perinltted  an  err.ploye  to  Traintain  a  ciyll  action 
against  the   en^loyer,    provided  the   injury  w^s   caused  by  the 
intontienal   omission  of   the  employer  to   comply  with  statutory 
safety  regulations. 

It   is  urged  by  defendant   that    the  evidence  fails  to 
uhrm  en  intentional  violction  of   euch  8t£:.tutory  safety  regu- 
lations.    »io  find,   however,    that  a  special  interrogatory  was 
eubffiltted  tc   the  Jury  on  behalf  of  the  duf end>?nt,    upon  which 
the  jury  found  apscially   thf  t  the  preaidoat   of   the  defendant 
company,   prior  to   the  tiiae  plaintiff  sustained  hie   injuries,    I 
intentionally  cmittod  tc   ccmply  with  tm-  atatatory   safety 
regulations   applicable  to  the  Cjachine  upon  which  plaintiff  was 
injured.     Ko  motion  wae  made  by  cLefoadcnt  to   ^st   aeide  this 
special  finding  of  tf^.ct,   nor  has  any   trror  bet^n  esdigned 
thereon.      In   this   states   of   the  record   defendant    ie    conclusivelif 
tovmd  by  such  finding.      City  of   .aurora  ▼.   Flock&brauid.    149 
111.   399;      Voigt  v.   Anglo .  Am.  ?rov.   Co.,    202  111.   463. 

There  being  no   error   in    the  record  which  justifies 
n  rerersal   the  Judgment  will  be  «ii.ff  irxfed. 
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MUIICIPAL  COURT 
OF   CHICAGO. 


HR.   JUc^TICis:  UoDdTALD  DSLIViiSaSI)  TES  OPINIOK    07  THB  C0UA7. 

This  i«  an  appeal  from  a  judgmant  for  $434*30 
In  faTor  of  plaintiff   (appolloo)   in  an  action  on  an  autozaoloile 
theft  insuraneo  policy  issued  by  the  defendant. 

The  policy  in  question  insured  plaintiff  against 
loss  or  dana^e  to  his  automobile,    therein  described,   by 
theft,    robbery  or  pilfering,  by  any  person  or  persona  other 
than  those  in  the  employ,    service  or  household  of  the 
instired . 

The  OTidenoe  ma  behalf  of  plaintiff  showed  that 
plaintiff  had  a  suauner  hone   in   "llnihurst,    Illinois;      that 
during  the  winter  1914*1915  he  lived  in  Chicago,    leaving 
hia  suBuner  hone  in   charge  of  one  Mayer,   whose  sole  duty  was 
to  take  oare  of  the  preaisea  and  to  feed  the  live  stock 
and  poultry  thereon;      that   on   the  aoming  of  February  10, 
1915,   plaintiff  and  hia  wife  went   to   ianhurst   to  inspeet 
the  preHBises;      that  they  noticed  the  horse  in   the  bam  bore 
evidence  of  having  been  driven   and  aisueed,   hereupon  they 
deaanded  an  explanation  froa  Mayer;      that   shortly  thereafter 
plaintiff  left   the  premises   in   charge   of  his  wife,   with 
directions  to     isoharge  Itayer,    ahile  plaintiff  returned  to 
the  city  to  get  another  man   to  take  Mayer *s  place;      that 
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plaintiff* e  wife  th«n  tendered  I'ayer  a  cheek  covering  his 
Vages  in  full,    und  ordered  hia  to  pack  ap  his  belonginita 
and  leaTe  at  once,   which  he  did;      that  suhsequently  plain- 
tiff telephoned  her  from  Chicago   that  their  daughter  was 
Seriously   ill,    whereupon  plaintiff's  wife  locked  the 
premises,    including  the  garage,   and  after  feeding  the  fisrse, 
left  for  Chicago;      that   on   the  following  morning  when  she 
returned  to  J^lmhurst   she  found  the  garage  door  unlocked  and 
the  automotile  gone;      that  at  cbout  three  or  four  o'clock 
that  afternoon  Magrer  returned  their  automobile  in  a  battered 
condition,   •>  extra  tires  and  batteries  missing,   the  radiator 
and  front  lamps  and  numerous  other  parts  broken,    and  blankets 
soiled;      that  lAien  he  saw  plaintiff's  wife   coming  toward  him 
he  abandoned  the  ear  and  fled;      that   late  in  the  afteraoon 
of  the   same  d? y  plaintiff  returned  with  another  man   to     are 
for  the  premises.       It  further  appeared  from  the  eridenee 
that  Mayer  had  been   in  plaintiff's  employ  about  three  months; 
that  his  duties  did  not  include  driring  the  autosiobile;    that 
shen  plaintiff's   wife  ordered  U&yer  to   leave,    she  forget  to 
demand  the  keys   of  him;      that   thereafter  plaintiff  called 
upon  one  Larsm,    through  whom  he  had  placed  the  insurance  of 
his   car  with  the  defendant    conpany,   and   informed  him  of  the 
aforesaid  oecurrence;      that  Iiarson  adrlaed  plaintiff  to  hare 
t3f  automobile  towed  to  Chicago,   which  he  did;      that  Lars«n 
then  had  an  adjuster   of  the  defendant   company  call   to  examine 
p-isintiff's  automobile;      that  at  the  letter's  suggestion 
plaintiff  had  the  oar  repaired. 

The  eyidenee   on  behalf  of  the  defendant  showed  that 
W&fmr  had  taken  plaintiff's  autom«%iii«  fro«  **»•  garage;    that 
he  was  seen  driving   it  about  the  country  in  the  vicinity  of 
J£lmhurst;      that  he  caused   it   to   collide  with  a  barn,   whereby 
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the  radiator  and  one  of   the  fenders  irere  Tiroken,    and   that 
subsequently  it  ran  into  a  ditch  near  the  roadside. 

It   is   contended  by  defendant,    first,    that  there 
was  no  evidence   of  a  felonious  intent  on   the  part   of  Kayer 
to  steal  the  said  automobile* 

The  undisputed  erldence  shows   that  Kayer 's   duties 
did  net   include  operating  plaintiff's  automobile.     However, 
after  his   discharge,    Mayer  unlocked  the  garage  and  put  the 
batteries  and  other  equipment  on   the  car  and  drove  it  away, 
without   the  owner* s   knowledge  or  consent*     What  became  of 
the  equipment,    such  as  the  two  extra  tires,    the  batteries 
etc.,    cannot  be  determined   except  on  the  theory  that  Vayer 
disposed  of  them,    as   they  were  not   on   the  oar  lAien  it  was 
returned.     l»ayer*8  acta  are  entirely  consistent  with  the 
theory  that  he  took  plaintiff's   automobile  with  a  felonious 
intent,   but   owing  to  the  accident  which  rendered  the  car  ua* 
fit  for  further  use,    his  plans  were  thwarted,    irtiereupon  he 
stripped  the  car  of  its   equipment  and  returned   it,    taking 
flight  when  discovered  by  plaintiff *s  wife* 

The  next  point  urged  is  that  Mayer,    wdien  he  took 
plaintiff's  automobile  from  the  garage,   was   in  the  employ  of 
the  plaintiff,    and   that   therefore  defendant  was  not  liable 
«B  the  insurance  policy.     Oa  this   question  the  teetimeny 
offered  on  behalf   of  the  plaintiff  was  undisptdited.      It  showed 
that  plaint  if  f*s  wife  had  discharged  liayer  on  the  mominr;  of 
February  10,    1915,   prior  to  the  time  that  he  took  plaintiff's 
automobile • 

Other  points  have  been  raised  by  defendant,    all  of 
which  we  have  considered  but   shall  not   diseuss  further  than   to 
say  they  are  without  merit.     Accordingly  the  Judgment  will  be 
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SiH.   JUjTICS  !ial)0!?ALD  DSLIVaRED  THE   npiHICH  CF  THS  COURT. 


This   iB  an  appeal  by  plaintiff  from  a  judgment 
nil    capJEl:.    in   an  action   to  recover  the  proceeds  ef  eertcia 
cheekB. 

J>uria£  the  years  1913  and  1914  defendant  operated 

a  saloon  near  Xha  Chicago  stock  yards.     Plaintiff  was  en- 

ga^:;«d  in  buBinesB   in  the  Bene  neighborhood,    in  the  purehMse 

and  sale  of   cattle,    in  the   course  of  whioh  he  esiployed  one 

%an,   vAiose  duties  vere  of  a  general   character;     he  kept 

the  hooks,   did  the  hanking,   bought  and  sold   cattle,    fvnd 

accepted  cheeks   la  payment  thereof.      It   appears  fron  the 

eridenoe  that  the  said  Hyan  had  authority  to  indorse  all 

checks   for  deposit  with  a  rubber  stamp  bearing  the  following 

inscription: 

"Pay  to  the   order  of 
Drorers  Deposit  National  Bank, 
R.    C.  FOtiTiiR." 

In  the  course  of  his  transactions,   while  in   the  eitiploy  of 

plaintiff,    tho   said  Hyan  In'lorseO  plaintl   f*8  name  on 

numerous   checks  aggregating  upwards   of   |3,r>00,   and   cashed 

them  with  defendant,   appropriating   the  money  to  his  own  use. 

Upon   the  disoorery  of  the  defalcation,    plaintiff  caused 

Bymn  to  be  indicted  on   the   charge  of  forgery.      It  aippearo4 

from  the  erldence   th^t  prose  nation   on  this   charge  was 


'"^1 

WH 


xvr--       -    lil 


•OOADIHt)    i) 


.*T 


.^ix^i^qA 


.\iilO<J&ii    la-^i 


i-Xct 


•««r 


to 


X/i^iOi 


IM 


•  rf.t 


•  •CM  cnro  glri  0i  vHn 


^fti^Alt^Btqil^ 


-2- 


abftridoned,   Lut  th;  t    'y«r>  wus   ^subsequently  indicted  and 
•«nt«nocd  on  a  plea  of  guilty  to   the  charge  of   enbeaaleBent . 

It  ia   contended  by  plaintiff   thut  the  verdict   i> 
oleiixly  and  nanifeutly  against   the  weight  of   the  evidence. 
However,    under  the  l«tw  of  thio  State,    where  a  cause  of  action 
is  baited  upon  a  oriicc,    thr  degree   of  proof  applicable  to  a 
criminal  prosecution,    i.   e.  proof  beyond  a  reasonable  doubt ^ 
is  required  to   »uatuin  a  verdict    (fcclnturff  v.   In»«   Co.   of 
£.,   A,,    248   111.   92}     Germanla  £.    I.   Co.   v.   Klewer.    129   111. 
•^^^i      i^techer  Erg.   Co.   v.   Carr.    194   111.  jg?p.    32).        Tho 
baaie   of  plaintiff*^   clr.im  against   defendant  wan,    that   tho 
indoraeffienti  on   tho  cheeka  caahed  by  the  latter  were  forged, 
and  it   ie  conceded  thr;t  proof  of   such  criuu  by  Uyan  was  in- 
dispensable to  lA  rooovery  by  plaintiff.     Therefore,   unless  we 
oan  say  fron  an   examination   of  th     evidence   that  plaintiff 
has  proven   the  forgery  ch£j  rge  beyond  a  reasonable   doulit,    the 
judgiaent  must  be  affirmed. 

Certain  witnesses  tesx.ified  to  adjcissions  made  by 
plaint  if  1,    in   wi^ich  he  was   sdl'^ged  to  have   Dtated   thut  iiyaa 
vHii  authorized  to  indorse   checks  generally.     This   tei^tinony 
finds   corroboration   in  the  cirounstanoe  that  tho  prosecution 
on   the  forgery   indictment   was  abandoned   told   th  t  Hyan  was   sub" 

sequently  sentenced  on  a  plc«i  of  guilty  to   the  charge  of 

in   the   opinion    of   the  ma.lority   of    this    court 
ecEbezzlement,    and/raises   at   least   a  reaBonaoxe  aouox,   as   te 

the  guilt   of  Ryan  of   the   crime  of  forgery. 

In   this  view  of   the   crbo   tt  becomea  unnecenEary  to 

eonsider  the  other   errors  assigned  by  plaintiff,     ^accordingly 

the  Judgment  will  be  affirmed. 

AF^IRIUP. 
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iKsnx  K.  ioavic,  /  ) 

Wfitndant   in  Error,/    ) 


Of   CHICAGO . 


IJRRCR  TO  Mimic li^AL   CCUHT 

A.    C.   KARJ^RD^t   al  . 

HKHIAK   ROrKAU,   \  /  )  ,  ^-v  y^  O 


vn,  juaTiCE  iicnC'KAT.s  Tmtivi^i'Fn  rf^v  ottmto?  ot^  tht?  coimr. 


Ttol«  writ  of  error  bringa  up  for  reriew  a  Judg- 
neat  for  $6C<i   rendered  ajp^ninet  Herman  Fonn«u»  plnlntlff  in 
error*  at  damage*  for  breach  of  a  contract  for  the  talet  of 
oertain  real  estate. 

IrXaintiff  in  error  and  his  wife,  wlta  others, 
araed  certain  lots  situated  in  tht;  city  of  Chioai^o.   The 
eTidenoe  shows  that  plaintiff  in  error  instructed  one  Har- 
ford {vih.0   was  also  a  defendant  below),  to  nogotiate  a  eale 
thereof,  and  that  shortlr  thereafter  n  contract  of  sel e  was 
executed  with  the  defendant  in  error.   The  sai<3  contract 
was  executed  by  Harford  ae  agent  for  plaintiff  in  error  and 
the  remaining  owners  in  corarson  of  the  said  property,  at  an 
agreed  price  of  t4,8C0,0C,  irithout  further  detailing  the 
facts.  It  la  sufficient  to  say  that  the  deal  vas  not  oon- 
suBusated  because  two  of  the  owners  in  coainson  of  the  said 
property  refused  to  join  in  the  conveyance, 

Suit  was  originally  brought  against  Harford  and 
the  owners  in  ooibmSQ  of  the  said  property,  but  subsequently 
defendant  in  error  dississed  as  to  all  defendants  except 
plaintiff  in  error,  against  whom  th;  court  entered  the  judg- 
luent  herein  complained  of. 

The  court  found  that  plaintiff  in  error  had 
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ordered  the   Held  Harford  to  make  the   contract  of  sale  with 
defendant   in   error   in  the  name  of  all   the   ovnera  in  ooamon, 
aesuring  Harford  that  he    (plaintiff   in   error)  would  procure 
the  necessary  deeds  of  conveyance  to   coiqplete  the   sale;    that 
the  renaining   owners  had  not  authorized  the   execution  of   the 
said   contract   of   sale;      and  that  the  said  Harford  was  not 
liable  as   agent.      7rOB»  an   examination   of    the    evidences  we   are 
of  the  opinicm    that   such  findings  were  amply  warranted* 

It   is   insisted  by  plaintiff  in  error  that   inasmuch  I 
as   this  was  an   action  on  a  written   contract  and  aenrioe  was  . 

had  on  all   the  defendants,    it  was   improper  for  the  court  to 
dismiss  the  said  defendants  from  the  suit  and  enter  judgment  ' 
against  plaisilff   in  error  alone.     Sec.   39  of  the  Practice 
Aet    (Par.   8576,   J.  A  A.   R.   S.   Of  111.)  provides   that  amend*    |  "^ 
ments  may  he  made  before  Judgment  rendered,   by  discontinuing 
as  to  any  joint  defendant  and   changing  the  form  of  action,     j 
( Cogshall  V.  Beesley.    76   111.   448;      Kaspar  v.  The  People.    230 
111.  342.)      It  appearing  from  the   evidence  that  plaintiff   in 
error  undertook  to  make  a  contract   on  behalf  of  all  the 
owners   in   common   of  the  property  in  question  without   their 
consent,   he   thereby  became  liable  for  the  damages  sustained 
by  defendant   in   error  by  reason  of  his   inability  to  perform 
the  contract. 

It   is  also   contended  that  the  damages  are  excessive* 
On  the  trial  below  it  was   conceded  that   defendant   in   error  h 
a  purchaser  with  trtiom  she  had  already  contracted  to  sell  and 
who  was   ready,    able   and  willing   to  pay  $5,400.00  for   the   said 
property.     The  measure  of  damages  was  therefore  the  difference  I 
between   the   contract  price  to   defendant   in   error    ($4,800.00) 
and  the  re«sale  price  (|5, 400.00),    or  $60r.00.      If  defendant 
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from  the  date  of  filing   this   opinion,    tho  judgment  will  be 

affirmed  for  ^600.00,    otherwiee   it  will  be  roTersed  and 

the  oauae  ren&nded. 

AFFIRMED  OH   RiilSlTTlTUR; 
OTHiSRWISa  RBVKRSBD  AHD   RSaCAHDKD. 
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KMPIRE  SBCtlRITT  COMPAKY. 

/Appellant,  , 

/  )    APPSAL  7R0M 

HUHICIPAL  COURT 
■;;  /  ) 

J.   II.  BiSRHY,    \  /  OP   CHICAGO. 

\         /  Appellee.  ) 

MR.   JUSTICiii  UoDQHALO  DKLIVJSRKD  THS  OPINION   OF  IHS  COUBT. 

This  is  an  appeal  by  plaintiff  from  a  Judgment  for 
the  defendant,    in  an  action  on  a  written  guaranty. 

Plaintiff* B  statement  of  claim  alleged   that  one 
Lyon,   being   indebted  to   the  plaintiff   in  the  sun  of   1^2,000, 
procured  an   extension  of  time  of  payment   of   the  said  in- 
debtedness, by  inducing  the  defendant  to  guarantee  in  writing 
the  payment  of  the  note  of  the  said  Lyon;      that  the  said  note 
was  not  paid  by  Lyon  at  maturity,    and  that   defendant  refused 
to  pay  same*     The  guaranty  in  question  wae  as  follows; 

•April   15,    1914. 

*To  whom  it  may  concern: 

Por  yalue  received,  I  hereby  agree  that 
in  the  event  that  James  A.  Lyon  does  not  retire  at 
maturity  (September  15,  1914)  his  note  of  #2,000 
dated  this  day,  secured  by  $7,000,  par  value  of  the 
stock  in  the  Hemiok  Pharmaoal  Coinpany,  I  will  retire 
the  note  at  its  face,  provided  the  said  stock  is  re- 
turned to  mo  then  on  payment  of  the  said  $2,000. 

(signed)   J.   M.  B^aRY." 

Xhe  affidavit   of  defense  denied  that  defendant  had  offered  to 

guarantee  any  indebtedness   of  the  said  Lyon,   and  denied  that 

defendant  had  signed  the  alleged   guaranty  hereinabove  set 

forth. 

The  court  found  that  although  the  defendant  had  not 

himself  signed  the  aforesaid  guoranty,  h^  had  cnused  and 

authorised  his  name  to  be  affixed  thereto,  and  that  he  knew  / 

the  said  guaranty  was  to  be  used  by  the  said  Lyon  for  the 
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purpose  of  Inducing  the  plaintiff  to  accept  the  latter* s  note 
for  $2,000  in  eettleincnt  of  hio   claim  for  12,000  againet   the 
said  Lyon.     No   cross   error  has  been  assigned   on  any    of   the 
foregoing,    although  the  record   ahowa   that   defendant  excepted 
to  the  finding   that  defendant  had  caused  and  authorized  the 
said  guaranty  to  be  executed    in  his  naont* 

The  ruling  of   the  court   on   the  propositions   of  law 
Bubsutted   showed  that  the   court  bneed   its  Judgment  upm  the 
theory   that  defendant  w^^s   entitled   to  notice  by  plaintiff   of 
it»  aeeeptance  of   the  said  guaranty,   before  any  liability 
could  arise  thereunder.      Se  think  the  court   erred  in  so  hold- 
ing* 

It  will  be  noted  that  the  guaranty  herein^bOTe 
quoted  recited  that  if  the  said  lyon  did  not  retire  the  said 
Bote  at  BMturity,    defendant  would  do  so  etc.     The  word   "re- 
tire*  is  defined  in  the  Century  dictionary  as  follows:    "To 
recover;    redeetm;      regain  by  the  payment  of  a  sub  of  money; 
hence,    specifically,    to  withdraw  from  circulation  by  talcing 
up  and  paying;      so,    to  retire  the  bonds  of  a  railway  company; 
to   retire  a  bill."     The  agreenent   of  defendant  was   therefore 
to  pay  the  said  note  if tcthe  said  Lyon  did  not  pay  it  at 
■aturity.      It  did  not  require  plaintiff  to   exhaust  his  \ 

remedies  against  Lyon  before  liability  would  attach  against    \  "-7 
the  defendant.     This  was  an  absolute  guaranty  of  the  note 
in   question.    (20  Cyc .   1408,    and  numorous    oases   there   oited.) 
And  the  fact   that  the   guaranty  contained  the  words   "To  whoa 
it  may  concern,"  by  way  of  preamble,    i»   immaterial.     The  deht 
guaranteed  wa»  expres&ly  referred   to   in   the  guaranty  itself 
and  hence  the  preamble,    "To  whom  it  may  concern,*  was  mere 
surplusage.      Inasmuch  as   the  guaranty  was  absolute,   no 
notice  of  its  acceptfuice  was  necessary  to  make  it  binding 
uoen  defendant. 
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It   is  equally  wall  8«ttled   th^t  vdiere  a  cfflitraot 

of  guaranty  i»  anterad  Into  contenfiporaneously  with  tha 

1 

principal  agreement,   no  notice   of  acceptance  to  the  guarantor     I 
is  aacaasary. 

Turthermore,  the  colitract  af  guaranty  aoknowladcad 
the  receipt  of  a  valuable  consideration  inoTing  from  the 
creditor  to  the  guarantor*  No  notice  of  acceptance  ia 
necessary  to  make  such  an  R'rreenient  binding.  Saare  ▼.  3wift. 
66  111,  App.  496;  Taylor  t.  Tolman.  47  111.  App,  264;  Purat 
etc,   Mfg.    Co.   V,  Black.    Ill   Ind.    308. 

However,   we  ere   of  the   opinion  that  the  evidenca 
cleerly  ahowe   that  the  defendant  reCHivad  notice  of  the  ^ 

acceptance   of  his   contract   of  PMcTMity . 

It   la   alao  rigoraualy   contended  that  defendant  i 

n&ither  signed  nor  authorised  the  execution   of   the   said 
guaranty.     The  trial   court,   however,    specially  found  that 
the  def endcint  had  authorized   the  execution   thereof  on  hia  la* 
haXf ,    and  from  a  oareful  axanination  of  the  evidence  we  ara  o|r 
the  opinion   thr.t   it   clearly  austaina   such  finding.      Inaanuoh 
as  no   eroae   error  has  been  assigned  on  this   special  finding, 
defendant   is  bound    thereby,      Fgitrrell   v.  Tunnel^  Co.,    177   111, 
App.   425;      Voig-ht  v.   Anglo  Am.  Prov.   Co..    202   III.   462. 

Accordingly  the  Judgment  of  the  Buniolpal  court  will 
be  rareraad  and  Judgment   entered  here  for  plaintiff  in  the  sum 
of  #8,870.00,    thia  being  the  amount  of   the  Lyon  note  with 
intereat  thereon  at   the  rate  of  seven  per   cent,  from  April  15, 
1914,    to  the  data  of  the  filing  of  thia  opinion. 
R£VZRSBD  AHD  JUDGMENT   HBR2« 
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KDVARX)  F.  LYOH^,    doing 

"buBineBS  ae  AutO  Tire 
i>al«s  Conpany, 

Apj^tlliint, 

▼  s. 

UlflTEU   STATSd  IIDELITY 
it  OUaRAITY  compahy. 

Appellee 


APPIIAL  FROM 
MDBICIPAL   CO  'HT 
OF  CHIOivOO, 


11 1.A.  280 


MR.   JUfiTlCK  McBOWALD  DSLIVERSD  THB  CPINIOW   07  THB  COURT. 


This   la  an  appeal  by  plaintiff  from  a  Judgm«nt 
nil  Cbpiat.    in   an   action  toroug}xt   on  u  T;)urglary  insurance 
yolicy,    for   Iho  value  of  merohandise  stolen   from  the 
prenieea   occupied  hy  plaintiff. 

By  the  terrre   of   the  policy   in    question,    the 
defendrmt   agreed  to  Inderonify  the  plaintiff  agalnet  direct 
loBB   by  "burglary  of  merchandise  deBcribed  therein,    con- 
tained in   the  store,   warehouse,    office,    loft,    or  rooms 
actually  occupied  by  the.  asBured,   located  on  the  main  floor 
nf   the  building  at  Iloe.   1346   and  134S  South  Michigan  Avenue, 
in  the  city  of  Chicago. 

The  Tnerchandise  for  wliich  recovery  wae  sought, 
wae  contfllned  in  a  ehed  located   in  the  rear  of  the  premie ee 
knoTm      B  So.  3L3f50  South  Kichigan   Avenue,    which   is    iiujiediately 
■  outh  of  plaintiff's   store,  bat  there   is  no  physical   connectiori 
between   them. 

It   is   insisted  by  plaintiff   thrt  it  was  the  in- 
tention  of   the  parties    th,;t   the  burglary  policy   in   questionj  ,7/ 
eevering  the  store  fit  v.os.  1346  and  1348  South  Michigan 
Avenue  should  also  cover  the  ehed  in   question. 

It  is  adaitted  that  prior  to  the  loss,   plaintiff 
had  a  conversation  with  the  agent  of  the  defendant,    concern- 
Ing  insurance  on  the  merchandise  contained  in  the  shod*     Tho 


Vdflfc 


C 


SRle^    , 


son'i   . 

\ 

:i  JA5I01..- 

,ja-.*  . 

YTl 

T* .: 

'• 

,y*JJC.ii41**'     t«lf' 


•^■^;>t!} 


-2- 


f«rm«r  t«8tlfi*d  that   the  conversation  roXatod  to  "burglary  in* 
•urance,   whilt  dofendant's  agent  tostified   that   it  referred  to 
fire   Ineurance  only.      After  this   conyereatim,    defendant'* 
agent,   who  also  represented  the  fire  Insurance   comp«ny  that 
had   issued   certain  fire  insurance  policies    on   the  nerohandis* 
in  the   store   in   question,    found  upon   inyestigatiea  that  the 
shed  hereinahore  referred  to  should  have  been  descrihed  as 
being   in   the  rear  of  Nos.  64  to  72  east  14th  street,    and   that 
he  thereupon  caused  the  fire   insurance  policies  to  be  ehanged 
so  as   to  ooTer  the  merchandise   contained  in   the   shed  as  well. 
Had   it  been  the  intention   of  the  parties   to  have  the  burglary 
insurance  policy  on  the  merehandise  in   the  store  oover  the 
merchandise  contained   in  the   shed,    it    is  reasonable  to   infer 
that   the  necessary   change  would  have  been  made  in   the  bur* 
glary  policy  as  was   done  with  the  fire   insurance  policies,    an4 
that  the  necessity  for  such  a  change  in   the  burglary  policy 
must  have  been   apparent  to  the  plaintiff. 

7roai  a  careful  examination  of   the  record,   we  are 
of  the  opinion   that  the  trial   court  properly  found   that   the 
merchandise   contained  in   the  shed   in   question  wns  not   intended 
to  be,    and  wee   not  included   in  the  burglary  insurance  policy  re- 
ferred to.     The  risk  in  this   case  was   expressly  taken  on 
the  aerehandiee  etc.    contained  on  the  sMin  floor  of  the 
building  at  Hos.   1546   F.nd  1348  South  Uiohigan  Avenue,    and 
it   cannot  be  extended  so   as  to  make   it  cover  merchandise 
eontained   in  the   e^ied,    to  which  no  reference  wae  made   in' 
the  policy.     Lieben stein  v,  Baltic  Ins.   Co..    45   111.   ;^01 . 

Finding  no  reversible  error   in  the  record,   the 

Judgment  vill  be  affirmed. 

A71!' IRKED. 
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f  l&intif f  in  jkrror. 
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iSRROR  TO 
CIRCUIT   COURT, 


ROBfiRZ  X.   BURRKU*,  /  j  COOK  COUHTY. 

SclTen^t  in  £rror. 

MR.   JUSTICi^  McDOBALD  DiO^IVlfiR^D  THIi  OFINIOM   QV  THE  COURT. 

By  this  writ  of  error,  plaintiff  in  error  seeks  a 
reversal  of  a  decree  of  court  disniseing  for  vant  of  equity 
hmr  petition  for  restoration  of  a  decree  for  alimony. 

On  Mareh  31,   1904,  plaintiff  in  error  obtained 
froM  defendant   in  error  a  decree  of  dirorce  which  proTided 
for  an  allowanoe  to  her  of  |25.0C  per  aonth  as  alimony*  joUT  \ 
February  2,    1907,  upm  a  hearing  the   court  found  plaintiff 
in  error  guilty  of  leading  a  life  of  prostitution  and   ordered 
tlut  payment  of  alimony  he  discontinued  after  the  month  of 

LlsBuary,    1907.  )  On  Beoemher  S,   1907,    on  a  rule  to  show  cause 
yAy  defendant  in  sr  tir  should  not  be  punished  for  contenpt 
of  court  for  failing  to  pay  alimony,    the   court  found  the  sum 
of  f50.00  due,   -  presuatably  for  alimony  accruing  prior  to 
February  1,    190?   -  and  entered  an  order  reciting  the  payment 
thereof  to  the  plaintiff  in  error   in   open   court,    and  her 
acceptance  thereof  in  full  of   all  claims  and  demands  against 
defendant   in   error,    arising  out  of   the   said  decree  for  alimony. 
Said  order  also  contained  the  following  recital: 

•low,    therefore,  by  the   consent   of  all  the 
parties  hereto,    it  ia   ordered,    adjudged  and   decreed 
that   the  said  Robert    i .   Durrell  be   and  he   is  hereby 
discharged  and  released   from  and  against  any  and  all 
manner  of   claims  which  the   said  Earline  i^rrell  has 
or  might  have  agrinat  him  by  reason   of  any  order  er 
deoree  of  thiB   court  heretofore   entered  herein,    or 
by  reason  of   tmy  other  matter  or  thing  whatsoerer. 

"It   ia  further  ordered   thnt    this    cause  be   dis- 
missed and  that  no  further  proceedings  be  had  herein. 
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"The  abort  order  Is  satisfactory  to  ue   and  I 
request  the  court  to  water  the  Bane. 

KARLINJi  DURRSLL. 

BlUJH  &  BllU, 

solicitors  for  Sarline  ^^urrell." 

It  is  Insisted  by  plaintiff  in  error  that  the  orders 

of  February  2,   1907  and  OeceBiber  5,  1907  were  Toid,  for  the 

alleged  reason  that  at  the  time  of  their  entry  the  court  haA 

lost  Jurisdiction  of  the  subject  Blatter  and  that  hence  her 

petition  seeking  restoration  of  aliaony  was  erroneously  dis- 

Hdssed* 

The  power  of  a  court  to  change  its  decree  requiring 

payment   of  alimony  out   of   the  future  earnings   of  the  husband 

is  8u*tained  in  the   case  of  Cole  t.   Cole.    142  111.  19,  In  whidh 

the  eourt  said,  p.   29: 

*  «  «  "and   it  Bight  be,   under  these   circumstances, 
unconscionable   to   cor.pel   the  husband,   by  his  daily 
labor,    to   support  his   divorced  wife   in  idleness   and 
(      prostitution.     Not   only  reasons   of  Juatice,   but 
\      authority,    would  seem  to  Justify  the   court,    in   such 
\     a  caL:e,    in    the  exercise  of   ij^s  general   chancexy. 
\    powers,    to  modify  or  reroke  its   former  order. • 

\  7urthenMre,   plaintiff  In  error,  by  the  order  of 


n 


Beeember  5,  1907,  which  recited  that  it  was  6ntered  with 
her  consent  and  ;.t  hor  request,  is  now  precluded  from  question 
the  validity  thereof.   It  follows,  therefore,  that  the  court 
properly  dismissed  the  petition  in  question  for  went  of  equity.  \ 
Aoeordingly  the  decree  will  be  affirmed* 
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JOffi   V.    ki.Aiil/iJY',    Administrator 
of  the  estate  oi;  I'rank  Brehovsky, 
deceased. 

Appellant,        /  )         APPSAL  FROM 

\  /  )         CIRCUIT    CrURT, 

j        COOK  COUHTY. 

BIRK  BROTHEHb  BRSfflilG    COUPjJy,  ) 

a   corpori-tion,    and  SMAKUSL^.  _:,.  ) 

.A.i.««.Ki.        ^^^^^^_       2 jl  1  I. A.  2  8  2 

Ha.  JU5TICiii  KoDCHALD  DiiXIVBRiSD  THJC   OP  IN  lOH   OF  THE  COURT. 

Appellant  brought   thie   action  an  administrator 
of   the  estate  of  Frank  Brehovaky,    de^jeasert,    to  recover 
damages  from  defend^mts   for  negligently   Cc.U8ing  hie   death. 
At   the   close   of  plaintiff's    case,    each  fiefendant   made   a 
motion  for  a  directed  rerdiot,   "both  of  which   said  motions 
were  denied  by   the   court.     At    the  close   of  all   the   eridenoe 
fciniilar  motions   were  made  "by  "both  defendants   for   directed 
verdicts   in   their  favor,    which   the    court   also   denied.       Air- 
ing  the  arfcU.uent   to  the  Jury,    the  court    intervened  and  on 
its  own  motion   dir>.^cted  a  verdict   in   favor  of  "both  defendants, 
and   from  the  Judgment   rendered  thereon  plaintiff  has  prosecuted 
this  appeal. 

The  accident   occurred  in   the  neighborhood   of 
Paulina   atreet   and  Eighteenth  place,    in   the   city  of 
Chicago.     Paulina  street   runs  north  and  south  and  is   inter- 
sected at    right   angles  by  JSighteenth  place,   which  runs 
oast  and  west.      Funeral   nervioes  were  being  held   rst   a 
church  situated  at  the  northwest   corner   of  asid   inter- 
section,    ilaintiff 3   intestate  was   in   charge  of   the 
hearse,    which  was  backed   against   the  west    eiirb   of  Paulina 
street,   Just  north  of  iiightcenth  place.     'Ihe  hordes 
attached  thereto  stood   at  right  angles  to   the  hearse  and 
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faced   south,     faullnm  atreei   at  this  particular  ylaoe  is 
38  feet   wide   from  curt   to    curb,    and  the  «Tidence   shows 
th«t   carriages  were  lined  up   on  "both  sidos   of   the   B<,reet. 

The  defaiidant  "brewing  company 'b  motor  truck  was 
ir.ovlng  north   on   the   east  side   cf  Paulina  strset.     /it   it 
approached  iSighteenth  place,    the  horsss   «.ttfeched  to  ths 
heeree  "bece-me  reatlcss  and   showed  signs   cf  fright,   whsre- 
upon  plaintiff's   intestate  raiseu  his  hwnd   to  indicate  this 
fact   to    the  driver  of   the   said  track,    after  w)  ich  the 
trunk  proceeded  a  short  distance  acrost  Mghteenth  place 
and   came   to  a  full   atop  at   tJne  northeast    corner    of   ths 
said   intersection.     At  about  this  time  defendant  I-:apieralski*s 
iiUtomohile,    which  vna  moving  south   c;n  Paulina  street,   ap- 
proached the  hearoe,    and  stopped  Just  opposite  the  horses. 
Thereupon   the  horses  reared,    'backed   the  hcarae  up   on   the   curb, 
ran   south  on  Paulina  street,    and  collided  with  a.  carriage, 
which  cTvuaed  the  hr-arse  to  upuet,    throwing  plaintiff's 
intestate  to   the  ground,   whereby  he  euiitcilnod  injuries  which 
a  short   time   later  proved  fatal- 

The  declaration   contained  several   charges  of 
negligence  against  both  defendants   in   the  operation  of  their 
respective  motor  vehicles.     The   fourth   count   alle;<ed   that 
defeadHnts   carelessly  and  negligently  drov-a  their  vehiolss 
nearer  the  said  hearse  and  team  than     as  neCesnary  and  so 
cloue  thereto  that   the  teoaaa  attached  to  the  said  hearss 
became  frightened  axxA  ran  away. 

On  behalf  of  the  plaintiff,    the  witness  ¥ra«at 
testifiGd   that   defendant  Napieraloki's   automobile   cams 
in  front    of   the  team,    scraping   the  tip   of   the  pole  to 
which  the  horses  were  attached.     His  testimony  on  this 
point  was  as  follows: 
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"He   cane  all   tho.  ve.y  to   thfi   front   of   tho  f^ 

team,    oame   In  front  of  the  hearse  team,    scr&ping 
the   tip   of    the  pole   of   th  p  heor'^a.      '^en  he   done 
that,    the  horses   smmg  west  as  far   as   the  curb, 
backing  up   the  hind  purl    nf   fne  hearoe   on   the 
Biiewaik  as  far  ai>  the  front  wheels  touched  the 
curb,    th»?n  breaking  the  pole."     «  ♦  * 

There  was    el»o   testimony  ae   to   the  speed   at  wliich  both 

motor  T'jhlcles  were  proceefling  juat   prior   to   the  accident, 

the   consenans   of  which  was   thet   thsy  were  both  moving 

slowly. 


It    la    contended  by  plaintiff   that   the   court        \  , 
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erred  in  directing  r>.   rer^^lct  for   defendants. 

1 

The  rule   is   thv  t  where  a  motion    to    ■direct   a  rer- 
dict  for  the  defendnnt   Is  presente'1   to  tho   c-^urt,    the   eridene* 
roost   fsTorsble  to  the  plaintiff  !inji?t  be  considered    'ra   trtie, 
with  all   reasonable    inferences   that    can  be  drawn    f^  ■sref rom; 
»nd    if  from  atich   evidence,    standing  alone,    it   crn  be  reasonably 
Sfiid  or   inferred   that   it   proves    the  raAt(»rial   avcrinents    of   the 
declaration,    n   •■    rdict   for  the   d«fendnnt  sh'^'old  rot  he   directed 
(Perine  ▼.  Delano.    5^^   111.   165.)      In   thf»  ca»«  at  bpr  there 
was   evidence  which,    standing  alone,    won.ld   tend   to  sbow  that 
defendant  Napi«rpl»kl»s   automobile  wpp   driven   so   close   to 
the  horees   r.s  to  scrape  the  end  of  the  pole  to  irt\lch  they 
w«re  attached.     7rom  such  evlden'^e,    standing  alone,   we  thiik 
the  question   whether  the  horses  beoaTre  frightened  becanst 
of   the    close  proximity  of  defendant  Hapieralskl'e   autoiaobll* 
to  ther  was   one  of  fact  for   tho  d^^t^rreination  of  the   Jury,       ' 
end    the   court   erred   in   dirontinp-  a  verdict   for   said   defendant. 

Cross  error  h.'is  been  asel^rned  u  an  the  ruling 
of  the  court  in  denying  the  defend  nt  brewing:  company's 
motion  for  a  directed  verdict  in  itn  faror  3.t  the  close 
of  plaintiff's    case. 


Defendant  brewing  coaqpony  having  elected  to 
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stand  by  its  motion  for  a  directed  y«rdict  auids  at  ths 
oloss  of  plaintiff's   case,    its  rights   thsrsunder  must  b« 
determined  as  of  the  ti««  when   the  motion  was  made,   not- 
withstanding the  defmidant  Napieralski  subsequently  intro- 
duced evidenc*  on  his  own  behalf.      (Condon  v.   Schoenfeld. 
214  111.   226.)      In  our  opinion,    there  was  no   eridence  in 
the  record  at  the  close  of  plaintiff* o   oase  triiich,    standing 
alone,   would  warrant  the  inference  that   the  defendant  brew> 
lag  company  was  guilty  of  any  negligence  which  caused  or 
contributed  to   cause  the  injury  in  question,    and  hence  the 
court  erred   in  denying  its  said  motion.     Howerer,   under  the 

rule  in  this  ^tato,   a  judgment   in  faror  of  joint  defendants  / 

i 
is  a  unit,   and  a  reversal  as  to  one  requires  a  rerersal  i 

as  to  all.     McDonald  ▼.   Wilkle,   13  111.  22;     Seymour  t, 

Richardson  dueling  Co.,    20S   111.  77. 

For  the  reasons  hereinabove  assigned,    tho 

judgment  will  be  reversed  and  the  cause  reoAnded* 
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ROBiHT   tiCHRAYSR,    doing 
buelnesB   as  U.   SCHRAYER*8 
SONS  .3c   COMPANY, 

App«ll««, 


\ 
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c.  DOERiva  &  atm,  a 

poratlon^  \  / 

Apl^«1^4urit 


11  T.A.  284 

APPBAL  fROM 

MOIICIPAL  COURT 
OP  CHICAGO. 


MR.   JU3TICS  McDCBALD  DSHVERJ5D  THB  OPINION   OP  THB  C^URT. 

Thi8   ia  an  appeal  1»y  the  defendant,    from  a  judg- 
ment for  $250.23  entered  by  default  after  defendant*! 
affidavit  of  defense  had  been   evricken  from  the  files,    the 
court  holding  that  it   failed  to  state  any  legal  grounds 
of  defense  to  plaintiff's  action. 

Plaintiff's  statement   of   claim  alleged  that 
defendant  was   indebted   t*^  him  in   the  sum  aforesaid,    for 
goods,    wares  and  merchrmdise  delivered  as  per  itenized 
statement   attached.     Under  the  so>oalled  simplified  form 
of  pleadings   in  the  municipal   court,    plaintiff  was  also 
permitted  to  file  a  written   contract   entered  into  between 
the  parties  hereto,   bearing  the  notation,    "instrument 
sued  on,"  which  purported  to  corer  the  merchandise  mention- 
ed  in  plaintiff's  statement   ef  claim,   but  which  also   con- 
tained a  proTision  requiring  the  plaintiff  to  deliver  a  muoh 
larger   quantity   of   merchandise  within   the  time  and   at   the 
price  therein  mentioned.     An  inspection   of  the  itemized 
statement  of   claim  and  a  comparison  with  the   contract   sued 
on  disclose  that   shipments  were  not  made  within   the  time 
nor   in  the  amounts  provided  for  by  the  said  contract. 
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D«fendant«a  affidarit   of  defense  stated   in   sub-  | 

stance  that   certain   Items  nentioned  in  plaintiff's  state- 
ment of    claim  were   saiiqples   furnished   gratis    to   the  defendant 
and  that  owing  to  an  advance   in  the  price  of  the  merchandise 
mentioned  in  the   contract   sued  on,   plaintiff  failed  to  make 
delirery  thereof  as  by  said  contract  provided,    and  that  by 
reason  of  plaintiff's   said  breach  of  contract   the  defendant     ' 
was   obliged   to  purchaae   s&id  merchandise   elsewhere  at   aan  i 

advance  over  the  contract  price;      that  by  reason  thereof  | 

defendant   sustained  damages   in  an  amount   in  excess   of  plain-  j 

tiff's   claint  for  the  merchandise  delivered;      that  at  the   tim«8 

due  j 

when  payment  by  defendant  becanie /according  to  the  terms  of       1 

the  said  agreement  for  the  merchandise  delivered,    defendant    j 

offered  the  plaintiff  to  set  off  against  the  amounts  due  f or | 

i 
such  merchandise,    damages   therein   sustained  by  reason  of  1 

plaintiff's  nondelivery  of  merohandiBe  as  aforesaid. 

Clearly,    this  affidavit   stated  a  good  defense  as 

to  the  amount  of  merchandise  claimed  to  have  been  delivered 

gratis  as   samples.      If   the  affidavit  set  forth  a  legal 

defense  as  to  any  part  of  plaintiff's   claim,    it  was   error 

for  the   court  to  strike  it  from  the  files.      (American  Hard 

Rubber  Co.  t.  Howe.    280  111.   431.)     Defendant  alleged   in 

its  affidavit   of  defense  that  plaintiff  had  defaulted   in 

the  perforoiance   of  his  contraot,    as  a  result  of  which  it 

sustained  damages   in  excess   of    the  value   of   the  merchandise,        ^ 

actually  delivered,    and  offered  to   set   off  such  damages  j 

(whioh  appeared  to  be  liquidated)   against  the  installments 

( 
4ue.     This  in  our  opinion  stated  a  good  defense  to  plain- 
tiff's  claim.      (Bradley  v.  KinK,    44   111.   339;     Harber  Bros. 
££•  ^*  Moffftt  Cycle  Co..    151   111.  84.)      It   follows,    there- 
fore,   that  the  court   erred  in  striking  the  said    affidavit 
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of  d«fen8«  from  the  filoa  and  in  entering  a  default  Judg- 
■«nt  againet  defendant.  Accordingly  the  judgment  will  be 
rerersed  and  the  cause  renuanded. 

HIVBRSKD  AHD  RliMAirDKD, 


•£• 
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JOHN  7.   DKVIKK,    Adninistrator 
of  the  estate  of  Rudolph 
KrM9,   deceased,  / 

Defendant   In/Krror, 


MABJDO  RAlOaSASHI, 


^:^0H  TO 

CIRCUIT   COURT, 
COOK  COUHTY. 


I^laiati^f  in  £rroT. 
\        / 
WL.  JUSTIC($  MATCE&Sir  GSLIVSHKD  THS  OPINIOH   OF  TRB  COURT. 

Plaintiff  below  aa  administrator  sued  under  the 
statute  for  alleged  negligoioe  causing  the  death  of  hi* 
intestate,    a  hoy  about  five  years   of  age  lidio  left  him 
Sttrriving  father  and  nother,    and  brothers  and  sisters* 

The  declaration   alleged  and  the  proof  showed 
that  a  seirrant   of  the  defendant  while  working  for  the 
defendant  within   the   scope  of  his   entplnyment,    left  a  teaTu 
of  horses  attached  to  a  wagon  standing  unfastened  and  un- 
guarded in  a  public  street   in  the  city  of  Chioago   contrary 
to  the  provisions  of  an  ordinance  of   the  city;      that  the 
teaiB  ran   into   a  sidewalk  upon  which  deceased  was  playing, 
causing  injuries  which  resulted  in  his  death. 

A  jury  found  the  def aridant  guilty  and  assessed 
plaintiff's  damages  at   the  sum  of  $3000  on  which  rerdiet  a 
judgment  was  entered. 

!•  hare  examined  all   the  reasons  urged  by  appellant 
as  ground     for  roTersal  and  are  of  the  opinion  that  they  «Mr 
without  merit. 

The  Judgment   is  not   excessiTe.     The  proof  showed 
beyond  doubt  that   the  servant   of  defendant  was  negligent  and 
that  the  death  of  the  deceased  resulted  from  injuries  sus- 
tained by  reason   thereof .     There  was  no  proof  from  whieh 
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c9ntrl>>utor7  n«glig«no«  on  the  part  of  the  parontB   could 
be   inferred. 

CejqpXaint   is  made  th  t  the  court  denied  defendant *■ 
notion  for  leare  to  withdraw  a  juror,     i^efendant  elalned  aur* 
prlee  hy  reason  ef  the  death  of  a  atenegrapher  irtio  had  taken 
the  testlBOny  of  one  ef  plaintiff* a  wltneaeea  aa  giren  at  the 
ceroaer*8   Inquest.     i>efendant  wished  ty  the  stenographer* a 
aetea  to   istpeach  the  testimony  of  thla  vitneaa.     It  was  made 
to  appear,  however,    that  the  testimony  of  plaint iff *a  wltneaa 
as  glTen   at  the  Inquest  might  heiTe  been  obtained  from  the 

official  record  of  the   coroner.     That  would  have  been  the  beat 
evidence. 

We  think,    therefore,    there  was  no  error  in  denying 
defendant*s  motion.      ( Overt oom  v.   C.  &  B_,   1.  R.  R^.  £o.,    181 
111.  329.       The  judgment  of  the  Circuit  Court  will  be 
affirmed. 

AFFIRKB])* 
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THORDORSQH   iOECT^IC  ltAjnjyACTURXl|l  ) 
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liDVIClFAL  COURT 
OP  CHICAOO, 


RUB  I<aiEOTRIC   COMPANY.    A  ttfTporation, 


MR.   JU..TICfi  llATCEaITT   DELIVifflElBD  THE  QPIHION   OP  THE  C^njRT. 

Appellant  triie  was  plaintiff  balov,   sued  appellee 
for  the  price  of  fire  hundred  3  way  ringers  furnished   oy 
plaintiff  to  defendant  iiiapt ember  8th,    1916,   at  the  agreed 
price  of   ^375.00. 

The  affidaYit  of  merite  denied  any  indebtedness 
and   net  up   that   the  goods  were  ordered  from  the  Inland 
Electric  Company,    "the  agent  of  the  plaintiff*;      that  they 
were  defc-ctire  and  faulty  and  that  said   Inland  is^leetrie 
Coi^aay  was  notified  and  took  hack  the  said  goods  and  no 
other  goods  had  been   delivered   in  place  thereof. 

The  evidence  for  plaintiff  proved  a  contract  in 
writing  between  plaintiff  and  defendant  dated  April  27th, 
1916,    whereby  it   ordered  1,000  three  way  transformers  at 
75   cents   each  to  be   taken   in   twenty  months   from  date   "as 
ordered  by  us* . 

After  the  making  of  this   oontraot,   plaintiff's 
manager   called  up  defendant  and  asked  if   the  first   100 
transformers  under  the  contract  might  be  billed  through 
the   Inland  Electric   Company,    a  Jobber   in   electrical  supplies 
with  whom  plaintiff  had  a  contract  which  gave  the   Inland 
Xlcctrle   Con55any  the  exclusire  agenrcy  of  the  sale  of   theso 
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goods*     The  defendiint   consented  and  the  first  ICO  transformers 
w«r«  tilled  to  def  cndimt  through  the   Inland  Kleetric  CoB^any 
and  the  deftrndsnt  made  payment  fsr  the  gooda  tn  it. 

On  i^eptember  7th,    1916,    the   Inland  ifilectric  Co^any 
at   the  request   of  the  defendant  made  a  requisition   on  the 
plaintiff   to  ship  defendant   500  tranaf ermers .     There  had  been 
some  dissatisfaction   expressed  by  both  parties  to   the  con- 
tract between   the  Inland  Slectric  Company  and  the  plaintiff, 
and  upon  receipt  of  this  requisition,   plaintiff  called  up  the 
defendant  and  asked   i?    the  goods  might  be   sent   and  billed  to 
it   direct,    and  receiving  an  affirmatiT^  rrply,   plaintiff  so 
billed  and  delivered  the  goods.      ^Jef end?jit*a   receiving   clerk 
receipted  for  the  gooiie  as   foliotre: 

"Original  Chicago  9/8/l« . 

Heceived  in  good  order  of  Thordaraon  i'ileotric 
Kfg.    Co.,    501-S15  south   Jefferson  Street, 

To  Hub  Electric  Co., 
1819  Carroll  Ave., 

Customer's  No.  A  9153 

He.  of  packages. 

10  box«s  Articles 

500  -  3  Way  transformers 

Jameo  Brown." 

the  evidence  of  defendant   shows  that  after  the 

receipt  of  these  gooda,    defendant  made  a  elaia  to  the  Inland 

Slectric  Coiq^any  that  they  were  defective  and   after  some 

negotiations  the   Inland    '•lectric   Company  without   consulting 

plaintiff  agreed  t«  an  allowance  of  7   cents  a  f  iece  upon 

each  instruBumt  because  thereof. 

Tlie  alleged  defects  were  remedied  by  defendant, 

the  Inland  iSlectric  Coinpany,   furnishing  wire  for  that  pur- 
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pose.     There  was  no   evidence   that   the  transf oriners  were  in 
fact  def -ctiYe  in   that   they  differed  froai  the  jirticles 
agreed  to  be   delivered   in   the  original   contract  between  plain- 
tiff and  defendant.     The  wltneaaes  for  the   defendant  agreed 
with  those   of  plaintiff  that  although  the   order  vraa  made 
through  the   Inland  •-S'lectric  Coi^pany,    the  goods  were   to  be 
delivered   on    the  original   contract   aa  ma'io  betwoan  plaintiff 
and  defendant* 

The  court   found  the   iseues  for  the   defendant   and 
entered  judgment   on   the  finding.      Appellee  here   contends   that 
the  evidence  shows  that   the  goods  were  ordered  by  appellee  twwa. 
the  Inland  •*i'lectrio  Company  and  not  the  plaintiff,   but 
appellee  dealt  with  the  Inland  Eledtric  Coopony  and  not  th« 
plaintiff   Bnd   insists   that  appellant  was  a  total  etranger  to 
the  transaction. 

We  have  carefully  considered   thy  evidence,   not 
alone  a:,  abstracted,  but   in   the   record,      "^'c   csjinot  af^ree 
with   the  contention     -f   appellee,   but    on   the   contrary   think 
that   the  transaction  wau   cle^a>ly  between  the  plaintiff  and 
defendmit,    and  on    Lhat   evidence  plaintiff  was   entitled  to 
recover   frow   the  defendant    ^>375.00  for   the  goods. 

The   Inland  iilectric  Company  is  not  a  party  to 
this  suit.      Its  rights   are  determined  by  its   lyrltten   contraet 
with  the  plaintiff   on  whioh   it  has  its   remedy  in  case  it  has 
been  legally  wronged. 

Upon   the  evidence  the  plaintiff,    appellant,    was 
entitled  to  recover  |375.00  the  contract  price  of  the  goods 
ssld  and  delivered.     The  Judgment  of  the  trial   court  will  be 
reversed  and  judgment   in  favor  of  appellant  and  against  appellM 

entered  here  for  the  amount  due. 

RSTIRSSD  WITH  JUDGHVT  mil. 
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The  court  finds  that  9n  the  8th  dfxy  of  beptember, 
1916,    appellte  Huh  Electric  Cottpany  f^dered  froa  th« 
Appellant,    Thordoreon  ailectric  Coiapany,    a  corporatlen,    500 
transferiuers  at  the  price   of  75   cents   each  and  th»t   the  saae 
were  «t   the  reiueat   of  appellee.   Huh  iiilectrio  Company,    de- 
llTered  to   it   en  or  about  thst  dntej      that  appellee.   Huh 
iiilectrlc   Company,  haa  not  paid  for  the  same  and   that  prior 
to  the  time  of  th«  beginning  of  this   suit   there  was  due   to 
the  Thordoraon  -Electric   Company,    a   corporation,    from  the 
Huh  Electric   Cojrpany  the  bubd  of   sl37!5.00  therefor. 
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MR.    JUSTICiS  MATCHJiTT   DELIV>J'IKD  THE   OPINION   OF  THE   COURT. 

The  defendant  appeals  from  a  judgment  rendered  upon 
trial  before  the  court  without  a  jury. 

The  eTidotoe  for  the  plaintiff  tended  to  show  that 
the  defendant  was  a  manufacturing  furrier  and  that  plaintiff 
was  unacquainted  with  the   quality  of  such  goods;      that   she 
had  been  recooimended  to  the  defendmt  by  a  friend  and  informed 
defendant  of  that  fact  when  she  Tisited  its   store  the  latter 
part  of  August,   1916,   for  the  purpose  of  purchasing  an  Alaska 
soalskin  v«at. 

Defendant  had  none  of  these  goods  and  requested 
her   to   return   the  next  day  which  she  did.     She  was  then  shown 
the   skins  from  which  the   coat  was  thereafter  made,     ohe  was 
informed  by  the  salesman   that  the  skins  were   "Siee  dyed"   and 
they  appeared  to  hare  the  Rice  stamp  upon  them.     She  was   in* 
fensed  by  the  salesman  that  these  dyos  we  e  the  "best   in  the 
world*-;      that  the  skins  were  dyod  with  them  and  that  thoy 
were  the  "best   thst  money  could  buy". 

Plaintiff  testifies  that  she  relied  upon  th« 
promises  and  judgment  of  appellant,    and  after  negotiations 
agreed  to  purchase  the  garment   coBQ>lote  for  the  sum  of 
#1050.00. 

A  model   of  the   coat  was  made   in   cloth  showing  the 
design  of  it,   which  plaintiff  tried  on  and  found  to  fit. 
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The  ooat  itself  was   coa^lctcd  ty  the  latter  part   of  December* 
Plaintiff  tried  it  en  at  defendant's   store  and  twe  alight 
alterations  were  made.     The  next  morning  she  called  for  the 
coat,   but  did  not  try  it   on.     A  lady  employee,   however,  put 
the  coat  on  and  plaintiff  looked  at   it.      It  was   then  carried 
by  defendiant*s   salesman   to  plaintiff's   automobile  and  she  took 
it  away. 

The   coat  was  first  worn  on  Hew  Year's  ere  and  mi 
the  following   day  plaintiff  ohserred  that  the   oar   in  whieh 
she  had  been   riding  was   "Just  littered  with   dye,  black  all 
oyer."     In  the  afternoon  she  looked  at  her  erening  dress  and 
slippers  which  stue  were  the  night  before  and  "they  were  as 
black  as  they  could  be,    littered  with  black  all  over,    the 
evening  dress,    the  slippers  and  ererything  just  littered,    the 
bed  where   1  laid  theci  on,    the  bedspread  w<  s  so  black  -  well, 
it  has  been  boiled  and  washed  and  we  never  got   it  out.* 

CoaQ>laint  was  made  to  the  defendant  and  at  its 
request  the   coat  was  retuinned.      It  was  sent  to  plaintiff 
again,  but   aa  she  testifies,    "seeaed  to  get  worse  with  the 
cleaning.     The  hair  and  everything  seemed  to  oobm  off  worse 
than  before.      With  the  cleaning   the  hair  seemed  to  break 
off  and  the  dye  seemed  to  come  off  mere  and  more,"     After 
defendant  had  several   times  attempted  to  remedy  the  defect 
1»   the  coat,    it  was  again  returned  to  appellant,   irtien   as 
plaintiff  testifies   the  president   of  the   cosqpany  told  her 
that  he  would  send  the  coat   on   to  lew  York  and  refund  the 
purchase  price  which  had  in  the  meantime  been  paid.     Later 
the   defendant    offered  to  make  plaintiff   a  new  coat,   but   she 
refused  the  offer. 

flaintiff  *s  testimony  upon   ioiportant  points   is 
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corroborated  by  that   of  her  tvo  eiatere  and  the   chauffeur. 

The  eTidence  for  the  plaintiff   conflicted  with 
that  offered  for  the  defendant  on  eereral  points.     The 
president  of  the   ooaipany  Mr.  i^ahon  and  the  saleBinan,    Hr. 
Yoat,   both  testify  that  when   she  first  went  to  the   store 
plaintiff  asked  for  Rioe*8  dye  without  vuggestion  on  their 
part;      that   it  appeared  from  her  cony era at  ion   that   she  knew 
all  about   it  and  its  reputation  and  that  she  had  an  opportunity 
to  and  did  ejuoBine  the  skinw  froa  i^loh  the  ooat  was  made 
•ad  the  eeat  itself  before  it  was  delivered.     Mr.  Mahon, 
the  president,   also  denied  th»t  he  pronised  to  refund  the 
purchase  price,  but   on  the  contrary  says   that  he  told  plain- 
tiff he  would   do  everything  possible  to  obtain  redress  froa 
tile  dealers  ehe  had  sold  him  the  ekins  and  if  successful  ia 
doing   it,   would  gladly  refund  her  money. 

The  testimony  for  defendant   corroborates  that  of 
plaintiff  in   that  it  shews  the  coat  was  really  defective  and 
that  its  defects   could  not  be  remedied* 

The  pleadings  are  very  indefinite,   but  their 
sufficiency  has  not  been  questioned,   nor  is  error  claimed  ae 
to  the  admission  of   evidence.     Propositions  of  law  were  not 
submitted  to  the  court  by  either  party.     At  the  time  of   the 
transaction  the  Uniform  Sales  Law  (Hurd's  Revised  Statutes, 
Chap.  121-a,   page  2315)   was   in  force  and  the  previsions  of 
that  statute  would  apply  to  the  transaction,   but  with  the 
record   in   the   cenditien   it   is,   we  are  unable  to  determine 
what  rule  or  rules  of  law  the  trial   court  applied  to  the 
facts  before   it. 

We  doubt  the  sufficiency  of  the  evidence  to  sustain 
a  finding  of  express  warranty,  but  think  that  the  oourt  might 
have  been  justified  in  finding  an  ijqplied  warranty  that  the 
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coat  should  be  reasonably  fit  for  the  purpose  for  whloh  it 

wuB   bought . 

DefoKidant  claiue  there  is  proof  of  an  examination 

by  plaintiff  prior  to  the  delirery  of  the  ooat  whleh  ought 

to  have  rerealed  its  defects  to  her.  ^he  eTidenoe  was  in 

conflict  on  this  point  and  if  the  court  found  in  faror  of 

the  finding 
the  plaintiff  thereon,  we  cannot  say  /  was  clearly  against 

the  weight  of  the  eTidenoe.   If  it  be  urged  that  the  plain- 
tiff should  have  discorered  the  defect  in  the  dyes  upon  the 
slight  exaaination  whloh  she  made  of  the  garment  and  the 
goods,  BBich  more  we  think  would  it  be  true  that  the  defendant, 
an  expert  in  the  business  lAio  not  only  had  sn  opportunity  to 
examine  the  skins  prior  to  the  piar chase  of  the  same,  but  also 
during  the  manufacture  of  the  coat  from  the  skins,  should 
have  ascertained  such  defeot. 

If  it  be  conceded  as  appellant  urges  that  the 
sale  was  one  of  a  specified  article  under  its  patent  or 
other  trade  name  and  that  there  would,  th.refore,  be  no 
implied  warranty  as  to  the  fitness  of  the  article  for  any 
particular  purpose,  it  would,  neyertheleso,  be  true  that 
the  defendant  would  be  liable  if  it  should  be  made  to  appear 
that  it  was  negligent  in  its  selection  of  the  articles  de- 
livered .  That  Buch  negligence  on  the  part  of  defendant 
existed  is,  we  think,  abundantly  proved.  However,  questions 
of  law  are  not  preserved  by  the  record^  (Mutual  Protective 
League  v.  McKee.  aas-i  111.  364)  and  upon  a  consideration  of 
all  the  evidence,  we  cannot  say  that  the  findings  of  the 
court  are  clearly  and  manifestly  against  its  weight* 

The  judgment  will  therefore  be  affirmed, 

AFVIRMSD. 
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.   iMWilZ^  Uh.'i^M.'iM  W^ViliiS^m  7HJS  OPiNICm   07  THj£  COURT. 


This  ie  an  appeal  bj  the  defendant  below  from  a 
Judgment   altered  by  the  Siunicipal  Court   of  Chi  cage  ia  faror 
•f  Jaaee  V.  Bishop,   as  e.dmlnlstrator  of  the  estate  of  John 
Karas,   deceased. 

The  eTldence  showed  th.- 1  plaint!  f' a   intestate, 
John  Karas,    on  October  32nd,    191?^,   while  employed  by 
appellant,   beoaMe  a  member  of  thn  defendant's  Si^loyes* 
Benefit  Association.     Plaintiff  sued  to  reeerer  death 
benefits   clttimed  to  be  due  under  the  eertificate  of  member- 
ship. 

The  application  of  deceased  previaed,    that  unlets 
otherwise  deiiignated,    theae  benefits  should  be  payable  to 
hi&  wife  if  living;      if  not,   then  to  his  children,    "or.    If 
there  be  no  children  nor  children's   children  liring,    thto 

to  ,    if  living,    and  if  not  living  to  w$ 

father  and  mother  jointly,    or  the  surviTor;     or,    if  neither 
'be  living,    then  to  siy  next  of  kin,   payment  in  behalf  of  sueh 
next  of  kin  to  be  snde  to  ny  legal  representative,  *  •  «  •■» 

At  the  tine  plaintiff's  intestate  died  on  the  28th 
day  of  June,  1915,  he  was  \iniBaz*ried  and  left  no  children  nor 
deeeendsnts   of  ohildren  surviving  him,   but  did  leave  him 
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•urvirlng,    Jacob  Karat  and  Mary  Karaa,   hia  fathar  and  aiothar 
reapectlvely, 

thlla  no  aridanofl  appanrc  in   the  raoord  upon  tlia 
aulsjectp    it  saem.s  to  hayo  Idaen   conceded  that   the  fathar  and 
Bother  of  the  deoe^sed  were  reaiding  In  Huropc,   tomewhara  in 
Oalicla,   within   the  territory  in  whieh  the  great  war  haa  bean 
waged  and  that  they  had  not  been  heard  from  ainoe  the  beginning 
of  the  war.     Their  daughter,   a  sister  of  the  deeeaaad,   doea 
not  know  whether  they  are  living  or  dead. 

Appellant  upon   the  trial   insisted   th&t  the  adaiinie* 
trater  had  no  right  to   Bue  on  the  policy  and  haa  by  proper 
objections  end  caotione  preoorTcd  the  question   in  the   record, 
The  plain  language  of  the  instrujaent   sued  on  indicates  that 
the  position  of  appellant  laust  be  sustained. 

There  being  no  proof   in  the  record  from  which  tha 
denth  of  the  parents   can   either  be  found  as  a  fact,    or  pre* 
turned,    the  rifjht  of   action  is  in   thcK  or  the  surviTor  of  then, 
not  the  administrator.     People  v.  Petrie.    1\*1   111.   497, 

Jor  the  reason  indicated,    the  judgment  must  ba 
reversed  and  the  cause  reaianded, 

unauus])  ar9  rzsmakdsd* 
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flaintlff  below,    appellee  here,    siie^l  for  dMMm«« 
eaetalned  bv  reaaen   of  a  cclitslon  between  aa  autoiEohllc 
evned  by  it   aad  one  drirew  by  appellant. 

The  oelllsion  occurred  on  Hichi^an  Bmilerard  In 
the   city  of  Chicago,   a  street  which  extends  north  and  south, 
^ile  the  cor  owned  by  the  plaintiff  was  proceeding  north  on 
the  east  side  of  the  Bnulerard  and  svppellant  was  coning  soutfa 
on  the  saiee  aide  of  the  Boulerard  at  a  speed  of  about  twenty 
Miles  ^ttr  hour.      In  dririnf;  at  th^it  rnte,    as  well  as   in 
trarelling  «m  the  wr<mg;  eide  of  the  street,   no  roon  is  left 
to  doubt  that  the  negligence  alleged  wu»  established.      It   is 
urged  that  plaintiff  was  guilty  of  contributory  negligence. 
It  was  nece&aary  for  the  plaintiff  to  prove  that  he  was  at 
the  tine   of  the  accident  in  the  exerciae  of  due  oare* 

The  cause  was  tried  >ij  the  cnurt  without   e.  Jury 
•Bd  the  finding  of   the  trial   court  on  the  question  of  con- 
tributory negligence  is   entitled  to   the   fn-me  weight   on  this 
appeal  as   the  Tordict  of  a  Jury. 

We  think  the  eridenoe  Justified  the  finding:  of  the 

court  on  this   (luestion  as  well  as   the  other   controverted 

facts   in  regard  to  the  danages  which  plaintiff  sustained.     f« 

cannot  say  that  the  findings   of   the  court  ere  against   the 

weignt   of   the  evidence  and  the  Judgment  will   therefore  be 

affirmed , 
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JOSEPH   LhVY,  \  /  M^   1    1     I.  A.     3  0  0 

Appel|«atX  '  ^^ 

m.  jnSTlCS  JIATCHSTT  DIXIVISRHD  THS  OPDJION   0?  THfl  COURT. 

In   this    caee  plaintiff  brrught   suit  upon  a  writt«n 
cmtract  with  the  defendant   in  which  it  vas    clalaed  plaintiff 
agreed  to  provide  a  set  of  plans  for  a  rentilating  tystem 
and  et^uip   certain  premises  owned  by  defendant   therewith,    for 
a  consideration  named   in   the  contract. 

The  cause  was  suhmitted  to  a  Jury.  After  the 
trial  began  the  defendant  by  lesve  of  court  filed  a  duly 
verified  plea  of  non  est  factum^,  in  which  the  execution 
of  the  contract  aued  upon  was  denied,  'ihis  oait  upon  the 
plaintiff  the  burden  of  proring  its  due  execution  as  at 
common  law,  Zuel  v.  Bow<ai.  78  111.  234;  ^oolverton  y» 
gunner.   55  111.  /.pp.  115, 

Plaintiff   testified  that  he  saw  the   defendant 
sign  the  contract;      that  they  were  in  defendant's  store 
between  30th  end  31st  Streets  on  State  at  the  time;      that 
it  was  the  only  contract  defendant   signed  as  far  as  he 
eould  remember.     The  supposed  contract  Wf^s  then  received   in 
evidence  as  plaintiff's  exhibit   one. 

Defendant  was   shown  his  purported  signature  upon 
the  document  put   in   evidence  and   eniphatically  denied  that 
it  was  his   signature.      On   cross  examination  at   the  request 
of   counsel  for  plaintiff,   a  contract  was  produced  by  the 
attorney  for  defendant  .which  defendant  stated  was   the  contract 
which  he  had  in  fact   signed.     This   contract  was  offered  in 
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•vldenoe  by  plaintiff,   but  upon   objection  by  defendaat  that 
there  xra.8  &  rarlanoe  betwenn   It  and  the  eontrpct  declared 
on,    the   court   excluded  It. 

Another  ^rltnees  ii^o  was  f&nillar  with  the  sig- 
nature  of  the  defendant  also  testified  that  the  purported 
signature  on  plaintiff's  eathlblt  one  was  not  the  defendant's 
true  signature. 

There  was  put   in   evldenoe  ae   defendant's   exhibit 
3,    a  notice  from  defendant   to   the  plaintiff  dated  ia^ptemiier 
25th,    1913,    which  was   signed  by  the  defendant   and   according 
to  all  the  erloenee  his  genuine  signature  appears   thereon. 
Plaintiff's  exhibit  1  and  defendant's  exhibit  3   (originals) 
on  motion  of  appellant  have  be«a  filed  in  this   court  for  our 
inspection. 

The  spacing,    slanting  and  other   oharaot eristics 
of  the  letters  appearing   in  the  genuine  aignatui  e  are  so 
different  from  the  signature  whioh  appears  upon  plaintiff's 
esdiibit  1,    that  we  mubt  hold  the  purported  signatxire  on 
said  plaintiff's   exhibit  1   is  not   the  genuine  signature  of 
defendant . 

In  this   oenditlon  of  the  record  the  plea  haring 
east   the  bwirden   of  proof  upon  the  plaintiff,   we  think  tho 
Terdiet  of  the  jury  should  have  been  set  aside  and  a  now 
trial  granted*     Lincoln  v*  Jtowell,    62  111.  84;     Poaslee  y, 
glass.    61    111,   94. 

We  do  not  agree  with  the  contention  of  appellant 
that  the  signature  on  plaintiff's  exhibit  1  is  necessarily 
a  forgery. 

Tho  judgment  must  bo  reTeraed  and  the  cause  remanded. 
RliVifiRSiiLD  AHi)  RSMAIMS. 
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«R.   JUt;TICi!i  MATGHSTT  DaLIVKRJBD  THK  OPIHIOH   OF  THiS  COURT. 

Appellant  here  was   the  gamlahee  helow  in  a  pro- 
ceeding whereby  it   was  sought   to  recoTer  for  the  uss  of 
V.   0.  HoliBberg,    a  judgment   creditor  of  one  Charles  P. 
Murchison . 

A  garnishee  siumrons  was  serred  on   appellant  on  the 
13th  day  of  April,    1917.     The  garnishee  answered  April  24th, 
1917,    stating  that   it  had  no  property  in  its  hands  or  cm- 
trol  belonging  to   the  debtor  at   the  time   of  the  serriee  of 
the  writ,   nor  at  the  tine  of  the  filing  of  the  answer* 

Interrogatories  were  filed  by  the  Judgment   creditor 
in  reply  to   wnich  app^^llant   stated   that  payments   of  #75.00 
each  had  be«3  aade  by  the  garnishee  to  Vjirchison  the  Judgment 
debtor  on  April  16 ih  and  April  2ath,    1917,    for  services  to  be 
thereafter  rendered. 

The  district  auditor  of  i^pellant   called  by  appellee 
fiirther  testified  that  further  payments   of   ^TS.OO  each  had  been 
■ade  to  the  Judgaent  debtor  on  May  4th,    1917   and  May  30th, 
1917,    respectiYely.     He  also  testified  that  these  payments 
would  not  have  been  made  unless  he  had  felt  sure  that  Hnrehison 
was  ready,   willing  and  able  to  perform  the  teryices  for  which 
ke  was  paid  and   that  he  had  subsequently  performed  such  ser- 
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Tie«ft  and  was  still  in  th*  •ayloy  of  th«  coo^any.  Appellant 
KOTVd  that  li  \)%  dischargori  aa  gamishaa  and  the  court  orer- 
ruled  the  motion* 

Appellant   then   introduced  erldcnce  to  the  effect 
that   the  Judgment  debtor  had  been   in   ita  employ  prior  to 
1911;      that   in  that  yea^  he  was  tranaf  erred  to  Goahen,    Indiana. 
At   the  sajaae  time  an  agreement  waa  made  with  him  whereby  hia 
aalary  waa   to  be  paid  8erci*Konthly   in  adrance*     the  reeeipta 
for  paymenta  which  had  been  maule  to  the  judgment  debtor   on 
account  of  hia   aalary  were  put   in   cridence  and  proyed  audi 
adTanoe  paymonta.     Upon  thia   eridoice  the  court  found  the 
ieauea  for  the  plaintiff  and  entered  Judgment  againat   the 
garaiahee  for  $189. GO.     #e  think  the   court  erred. 

The   case   of   C,  St  i£.   1.  R,   h,   Co.   t.  Blagden.    '62>   111. 
i^pp.   254,    decides  the   identical  question  here  raiaod.     For 
the  reasons  stated  in   the  opinion  rendered   in  that   oaae  tho 
Judgment  will  be  reyeraed  and  the  eauao  remanded. 

B]£V£RSi£I)  AHD  RSKAHDJSI). 
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Appellant,   eho  vna   conplalnant  below,   seeks  te 
reyerse  a  decree  of  the  Circuit  Court  of  Cook  County. 

CoB^lalnant  had  acquired  a  leaseliold  and  building 
at  106*9  Jiiorth  Dearborn  .ijtreet  in  Chic(i£0,    eubJQct  to  exist* 
ing  leases,    one  of  which  e&s.^   to   the  defendants   ^eber  and 
Gallion,   demising  for  a  rental  of  $11,700  suites  1203-4*5*6 
in  said  building  for  a  period  of  five  years.     The  rentals 
vere  payable   in  in&talliuents  of  |195.0C  in  advance  on  the 
first  day  of  «&ch  and  every  uenth.     'X)xi   defendants   entered 
into  possession  of  the  deadsed  premises  Uay  let,    1914,   aad 
were  in  pessessien  of  the  »ajpe  at  the  tine  the  bill  of 
•«sgpl«iat  was  filed* 

The  lease  gave  to  the  lessees  the  privilege  of  sub* 
letting.     The  rent  was  paid  up  to  January  let.   191  !5.     On  May 
20th,   1915,    eooplainant  caused  a  Judgment   in  hie  far  r  «d 
against  the  defendants  to  be  entered  in  the  Wunieipal  Court 
•f  Chicago  under  the  power  to   confess  jutiyment  contained  in 
the  i.efeBe  for  the  sum  of  ^605.00. 

The  halliff  haTing  failed  to  collect  by  execution, 
eosq>lainant  filed  his  bill  eetting  up  the  Judgment  and  its 
inability  to   collect   the  same,    alleging  that  the  dofandants 
vere  collecting  rentals   from  the  sub-tenants;      that  the 
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defcndMtitB  w«re  finttaclslly  irr«8ponelbl«  and  prayed  for  aa 
aeeounting,   an   injunction  and  a  reoeirer.     Oalllon  isade  dc* 
fault  aad  Waber  aaswarad  admitting  the  exaoutlon  of  the 
laaae  as  alleged,   and  th^t  the  detfendante  had  entered  into 
peesesaien   and  were  still  in  poeseaeion  of   the  preaiaes  and 
colleeting   the  rente  froK  the  attb*tenante;      that  Judgvent 
had  been  obtained  and  waa  unsatisfied,   but  denied   that  he 
vas  iBBolvtnt* 

By  IB  amended  cross  bill  filed  January  21st,   1917, 
defendant  vteber  set  up  that  the  lease  in  (lue^tion  had  been 
executed  upon   the  pronlse  of  the  lessor  to  n»JBC  the  building 
the  tPentiael  Building  unless  tenants  v^  the  second  flocor 
thereof   ahould  propose  a  different  name«   which  agrecement  ha4 
not  been  kept;      that  the  lesaer  had  agreed  to  furnish 
neoesiiittry  Janitor  serrice  and  maintain  the  building  as  * 
first  elass  office  building  which  he  had  not  done  and  th^it 
by  reaoen  thereof,   the  r««ital  value  of  the  prcsiaes  had  been 
reduced  to  net  su»re  than  ^100.00  per  month.     The    mross  bill 
prayed  for  an  accotuiting,  for  cancellation  of  the  lease  an4 
for  aa  injunction  restraining  the  collection  of  the  Judgaient, 
«nd  also  the  assessment  of  dannges  of  $25,000,  by  reason  of 
tl&e  failure  or  refusal  to  name  the  building. 

Tke  aaaver  of  coBplalnant   to  the  cross  bill  denied 
liability  ae  to  these  sereral  matters  and  the  rights  of   the 
eress  ooaqplainant  to  the  relief  aaked  for. 

The  decree  correctly,   we  think,   found  against  the 

eress  complainant  as  te  the  issue  of  the  naaine  ef  the  build- 

ingf  ^t  found  th!tt  the  eross  ee^plainamt  had  a  right  to 

hare  the  lease  eaneelled  because  of  insufficiency  of  Janitor 

and  elevator  serrice,   and  ordered,  an  aocountinf  to  be  taken 
^between. the  parties,  .in  .tlae  meantime  enjoining  the   collection 
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•f  the  .luagmant  • 

Tht    evid«nri«  with  re.^nrd   to   the  ,}snltor  aart 
•IcTtitor  ••rrloA  fuimishsd  hun  hoern  OTtsTtinei'i  "by  us  inith  ear*. 
It  eoneieted  of  th*»  RTid«r.e«  of   crcec   cGmplninvixl  t  nd  that  of 
hie  Banairer  of  th«  buBlneae   in  T>:tilcb  th^jr  <?/er6  «ng»s«d.     Their 
eTldenes  »i»a   tb«»t  th#  ifIcAovu  wcrfi  left  tinvitehed;      thut  the 
wash  bowls  were  eentinueualjr  ^llrt7;      that   lBBl'sr<S  r.f  the 
three  elc^Tvtorfl  heinf*  rtm  centinuouely,   B(»»t  of  the  time 
emly  two  wer*  rtinnln^,    end  thrt  the  boyn  vovld  r^tay  oat 
in  the  lobby  «',ossipitss  with  thn  eiJ*!   t.y.ore,   &n.-1   oorBetiaea 
vouid  bavff  tfl  WKlt  three  er  femr  ffiinut<»B   for   th«  elevator 
te  run  heelc. 

3Tld«nce  for  ths   croes   -JeferiSmnt   ^na   to  the  effect 
th«t  the  .Irnitor  ?»jBd  elGTator  e^-nrica  Trsre  firat  elaoj  in 
•Tery  respect;      that  th«  ^Isvatora  ran  aoctirdinis  to  aohedtile 
end  tli??t   cnaraetent  Tsen  -wiro   in   char^?  a*  thnra.     It  appeara 
thst  snly  it  ono  tlTsn  wa.=)  a   oonplaint  3nix-^.«   in  ri3g»rd  to  the 
janitor    xtid   elovfs.tor  »®rvice  iind  that  t^ab  wltti  r'sference  to 
•eve  dirt  vAiioh  it   was   olalned  had  acetusulated  about  a  couch. 
It  doTOlTed  upon   oroas   cotLplainunt  to  au stain  the  allegatiena 
of  his   cross  bill  by  a  prepon<iei*ance  of  the  evidence. 

It   is  r^ry  difficult  to  believe  that  if   Vf.e  Janitor 
and.  el^'^Tator  aerrioc*  had  been  aa   insufficient  aa   clained, 
that  only  <ine  aQm^lnlni.  wiv.h  /ofei'or.tje  thereto  would  have 
been  «a<i«.     L'or-srcver,    it  appoM?:    v'  .t   on  i^'  liith,   191S,    oreas 
eeaplainant  wrote  a  letter  to  the  ttgenlfn  of  the  builJing 
aakiaff  to  be  releaaed  from  their  lease,  he  atatiag  as  the 
sole  and  only  reason  therefor  that  the  building  had  not 
been  named  and  that  he  was  unable  to  get  sub-tenanta .      In 
that  letter  he   stid,    *Aa  a  legal  preposition,   we  feel  that. 
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siace  th«  building  wa3  not  nanod  on  the  first  of  May  Xaat 

year,    and  9liio«  the  proaitc  was  and*  to  ua  by  Kr.   Clecgry  that 
the  naae  of  tb«  building  should  be   chsnged  by  th«  first  «f 
Umy,    1914,    that  the  leaos  was  not  een^lied  with  by  the  owners 
mni.  that  v«  are  warr;Rntcd  to  have  the  leaes  oaneelled.*      la 
this  letter  not  o  word   of   cosaplaint  appears  a:;?   to  janitor 
and  olcT&tor  service,      is  aro  sctlsfied  that  the  olain  in 
that  regard,  was  an  after  thought  and   la  not   the  real  reassn 
why  eross   coa^lalnant  seeke  to  have  the  leuuo  c.<mcellod.     But 
if  we  would  fifc-suiae  that  all  of  the  evidence  of '"er«A  by  oross 
coivlainant  on  this  subject  ^^as  uncontradicted,    It  would  la 
our  opinion  not  be  sufficient   to  establish  a  conetructlTS 
sTlotion,  nor  glTs  appellee   the  right  tn   cimcel   the  Icass. 
Barrett  ▼.  Brodie.    158  111.   479;     Riauer  v.   O'Coanell.    173 
111.  App.  64;      ftelffifir   lyiTegticani,  ^o.   v.  Bltunenf ield.    lift  Mo. 
App.   308. 

The  ciccrte  vm  erroneous  and   it,  sill  therefore  be 
reversed  and  the  cause  raaanded. 


M9BWO  ^/fi  ^'^  cU'iir  Jbi»ii^^o9  tea  «sut-    ...^^-   -..,  1^1   ,x«B. 
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Plaintiff,    a  minor,    nued  by  his  next  friend,    and 
in  hia   statement   of   claim  alleged   tht^t  he  lived  with  hit 
pcrente  who  were  tenants   of  defendant   in  an   apartment 
appurtenant  to  which  van  a  frcmt    '^stcop*   extending  froa: 
the  eidevalk  iis  front   of  the  prutisee   to   the  first  fleor 
thereof;      that   on   each   side  of   as.id  stfelrvay   or   "fitoop* 
w&B  a  handrail;      that   the  stairway  wae  used  as  an   e:  ti'anoe 
and  exit  way  hy  the  different  tenants  who  lived  in   the 
huilding;      that   the  defendant  h&d   control  of  the   stairway 
and  handrail,    and   that   it  waa  his   duty  to  keep  thera  reaeon* 
ably  safe  which  he  did  not  do,   by  nesna  whereof  the  plain- 
tiff while  in  the  exeroise  of  due  oare  was   injured  etc. 

The  affidavit   of  merits   denied   the  nrentises   w^re 
out   of   repair;         alleged   that   the  accident  wqb   <iue   to  plHin* 
tiff's  fault;      that   the  railing  was  wantonly  and  raalioiously 
loosonod  by  someone  to  the  defendant  unknown     of  which 
plaintiff  had  notice,  but   of  which  defendant  had  ro  kj-iowledge; 
that   the  prraaises  had  heon  put   in  good  repair  a  short  time 
before  the  accident   and   that    it  ^bs   the   duty  of  the  tenants 
to  notify  the  defendant   of  any  wart  of  repeir,    but   that 
plaintiff  did  not  do  so. 
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Tbe   case  was  submitted  to  a  jury  upon   instruotioat 
to  which  defendart,    c^pC'lltnt  horf,   ntithtr  asde  objection 
nor  took  exception,    smi    there  for*,  cannot   te   c.-^wiplained   of, 
8o»tt  T«   Chicago  Binder  &  ?ile  £o,.,    1?C   111.  App.   391. 

l"b«   iarnas   an   to  d^foadant'a  aftgligencs,   plaintiff' • 
contributory  nesligonoe,  notictj  and  the  axtount  of  plalntiff*8 
da^aj^e^    (on  alX   of  which  paiiita  tho  evidence  waa   i^onfli<?ting) 
were  aubmitted  to   the  jury  under  these   InBtruetions  and  ths 
Terdict   a^fcinat  d'c^ffenclfint  vus^  approved  by   trie  trial   court. 
Vc  s«>o  no  vent&on  tviiy  the  judgsienl   uhould  be  disturbtd   en  any 
of  t-he^^iO  grounde. 

Appellant  further  coaq>lain8   of  a  variance   in   that 
the  statera6ii.t   cI    cluim  alleged   tho  north  handrail  to  be 
defective,   ^hiie  the  proof   eheuoa  it  vrae  the  couth  handrail. 
At   the  tine    Lii*    evidence  was   offered,    the   defendant  did  not 
object,   nor  did  he  prior   to   tho  aubsiiueion  oi    the   case  to 
the  jury,   ■eJEe  uiii'  aotion   to  exclude  it.     This  was  necussary 
in  order  to  preaerve  this  question  for  review.     Carney  v. 
Marquette  CotU  Mining  Co..    2<iC   111.   a2&. 

Appellant  ulso   complains   th.  t   the   ccfurt   received 
iiicoaipetent  te&tisiony  in  permitting  aj;  expert  of  the  plain- 
tiff to  testify  without  showing  proper  qualifications.     Ho 
objections   to   the  specific  questions  when  «&ked,   nor  motion 
to  strike  the   evidence   complained  of  appears   in   the   record 
and  for   that  reason  the  point   is  not  reviewable  here. 

i^pellant  argues  that  the  evidence  failed  to   show 
that  the   stairway  of  which  the  handrail  was  a  part  was  under 
the  control  of  the  defendant   landlord  at   the  time   of  the 
injury.     i»laintiff*8  statement   of    claim  alleged  that  it  was, 
and  defendant's  affidavit   of  «erits  did  not  deny  that  such 
was  the  fact.     There  wub  uncontradicted evidenco  fro«  whicasi 
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Uie  JlUry  could  re«sonal>ly  find   thin   to  be  so. 

Xtie  Judgment  whioh  is  for  ^560.00  it  net   •xe«*siT« 
•ad  it  vill  b«  aff.ii>)B0d. 

AFFZRliKO. 
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Appelleo,  ) 

)        APPlilAL  Fl^OJi 
) 
vs.  )        lOL'IilCIPAL   COURS 


Appellant . 


) 

)        CI?  CJliCAGO. 


kH  1X304 


la.  ju.,.2iaa  HATCiLi^cT  iiiiivEJiKD  thij  cpiKKi:  0?  i-iii:  ccuriT. 

Cn   the  notion    of  appellee   the-   stenccr.-i.ph.ic  rcpo'rt 
of  the  evidence  taken   :;n  the  trial  court  has  herctororo  "been 
otrici:en   end  e.  Liotion   of  :.ppc-ilar.t  to   tet  aoide  the   caid 
ordfcr  h;..:i  been  rcaervod  to   the  hco-ring. 

Tho  jud^-^rnent   frc.^  vvhicli  the   appG^.l  v;ai:   taken  \~i.:.n 
entered   in   the  J.^miicipal   Court   of   Chicarro  oti  June  7th,    1917, 
and  ths   tricil  jud^e  then   entered,  ron   order   extending  the  tiniG 
in  v.hich  a  btenc^raphic  r(;port  or  bill   of   exceptic.iG  isi.^-ht   ce 
presented   to  ninety  dayo   fror.';  th;'.t  daite.     This   tirr.e   expired 
Cepte::;bor   7th,    1917. 

'ihe  stcnoc;raphic  report  v;:id  not  filed   v;ith  tho 

clerk  until  ''optcL^bor  .21c t,    1917,    end   it   '::a,z   cif;ncd   ■  y  the 

ti'ial  jud(.:;e   on   tho  iij.'Xi:;   dute  nyno^  pro   tunc  as   ex    Lcnterr.bcr 

7th,    1017.     'Xhero  appears  upon  it  this   endorcicr.c-nt: 

"I  hereby  ccirtify  that  the  forcroin;;  docu!T.c-nt 
in  the  absence  from  Chicr..?:o  of  Judge   -.'ells,   v-'as 
presented  to  nc   in   open    court  to  bo   fji^nc:.:   this  7th 
dt-.y  of  ^opterrvber,   lOl?. 

liarry  C!li:on, 

Judge  of  tho  I'.unici-oal  Court 
of  Chic V so," 

It   ie  argued  by  appellant  tVif.t  the  cndcrsernent 

of  Judso  Olaon   on  ^opte.-bcr  7th  furnioheis  a  nufficient 

bcaiG  for   tho   entry  of    the  njp^fi  r>ro  trine   order   of  the 

trial  judge,   Judge   ^ells,    on  Septc:'';ber  25th.     iVa  do  net 

think  00  in  tho  abscncv^  of  cn  aff ir:,K..tiv2  chOTrin.';  c^-.  due 


diliccnce  on  the  part  of  aprjCiHant  "oy  the  ccrtiricato  of 
th.'i;  trial  jucicc.     I'iiiSTlho  rule  lr,ld   do-vn   in  PocdIo  v. 
Roscn^:-:^ld.    2od   211.   :;-13,    and  ^ollc-.:inc,   lli.-t  rulo  v/e  tract 
no-.v  deny  the  notion  to   net  a-^i.io  the  crdor  GtriJcins  this 
stcncf:raT>hio  rnport   or  bill   of   excepticno. 

A3   the  comr.on   Irvv?  rcc'nrd  n.ppcorc   to  bn  -vithrut 
error,    the  jud-caent  cf   the  trirl   court  inuct  "bo   r/iTinned. 

AI?FIU!.iD:I), 


{ 

'I'lxird  t^nd  iiulstea  Ourage,  i 

i 
iiPptXlunt  )  /       Appttil  iron 

liunioipa.!  Court 
'i 
OfilOAGO  CITY  MJLLmj  COiiPi.MSC    )  of   Ohioago 

a  corporation,    ;  /      i 

J 
Appellate         J 

■       ^     ^llI.A.  oiu 


MB.  I'ilBSlDIXiC  JUSTICS  iTAlXOH  d«liTttred  t.^e  opinion  ot   th« 
oourt. 

Appellant  l>ron^ht  suit  lor  dtuoages  owing  to 
injury  to  on»  01  itu  ^utomobilas  alleged  to  h&Te  been 
outtsed  by  tlxa  negxigeuce  oi  the  appellee  in  the  operation 
of  li.   otreet  oar.   The  oaoe  wtis  tried  without  a  jury  and 
at  tke  olose  oi  lue   evi donee  judgment  was  entered  in  l&Tur 
oi   the  appellee  ftg^tinet  the  uppellant,  tor   oouta. 

On  Sunday,  ^^pril  4,  lifXb,   at  <:..bout  b:2>0   a.iu. 
one  MoBB  hired  a  taxioab  (a  dteTena-i^urye^  o&rj  ol  u.ppell- 
ant  to  taJte  his  mother  to  u  certain  ruilroud  station.  2ha 
•ar  was  driren  by  one  Uumilton,  an  amployee  of  the  ^.ppell- 
ant.   It  was  ts,   r&iny  day  and  the  istroeta  were  wet.   The 
automobile  proceeded  nor.thou  the  eaat  aide  of  v/ib^ah  avenaa 
going  towt-rda  ^bXh   atroet.   Aa  it  net^rod  £oth  street,  & 
street  o^^r  belonging  to  the  appellee  oumo   ircm  the  aaat 
going  west  on  tho  letter  etreet.   She  automobile  &nd  the 
street  oar  collided  ne&r  or  jutit  west  of  the  oanter  of  the 
interseotion  of  the  two  ctreeta.   Aa  a  reault  of  the  con- 
ouaaion,  the  street  car  left  the  trao&a  und  o&nie  to  u  atop 
a  littxe  west  ol  the  west  curb,  being  more  on  i^otn  street 
than  on  Viabaah  ^^ venue.   The  ^^.ulomobile  caii>e  to  i-   atop 
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•I-  ^fitKO  *%^A8utb  loX  tJun  tA^^rt  ^itsXlt^qqA 

aifii  Brad  oi  AajaXXis  ••litfe«K>^x7<a  sJl   to  sau  oj  ^aat^X 

^a.i  'i:ar(,   ^  ^oo/l^iw  b9lit  auw  •eao  MiT       .xilo  ^•9iS9  a  to 

•  s^uoo  luX  ,^aisIX«qq<u  Sil^  ^aAJU^A  toXlaqq^s  axil  to 

•«•«  d£:8  ^jrod^s  3 a  ,dX^X   ,^  ill;!:    ,\«fra0e  aO 

-XXaqqii  lo  lx«e  «otiua-«aeTo^£  «)  daolxfij  ^  Ao^Xd  a«oM  oao 

tilS     .aol^:o^Q  AdOxXX.^:i  qXa^ioo  a  oi  'xoxiloai  sXii  ojui^  ot  ta* 

-XXoqqii  oild^  lo  •o'lioXqiit  oa  ^aoiXiBMU  eao  ^tf  aoTlih  s^w  iJio 

•il!I;       .^09  •'xow  »^ft»T^s  OilJ  Aait  ^«Jb  xa^^i^  ^  o^v  ^•(-       •'^a 

eatsfv.^  xla^d  .iV   i«  oAXo  is.'io  ^dt  aadi-ioa    i>oJ[>oeooiq  tXXcfoxsoJtfd 

«  ,^ooT^e  di^i,  b9Xd9H  tt  mA       ,i90'xft  di^a  mbtismoi  boIo^ 

injf  txU  iBoH  Muio  ooXXoqqjt  OilJ  oJ  ^x^oXo«l  a<»o  looni^o 

•ill  hoM  •Xltfoaol'ffA  oxd       .^oaT^a  la^^oX  mdt  ao  ^aaw  yxXof 

tiU  lo  aa^aoo  ojI^  lo  t^aaw  itai^  lo  xoaa  J>oi>iJ.Xoo  ««e  l«0T#a 

-aoo  aiit  lo  ^Xirao-x  a  •▲       .a^aai^a  ovtf-  ad[f  lu  aoi^oaaTo^ixi 

qojTa  a  o#  aauio  htu  ajiOii'X^r  axi^  ^iaX  imj  t—tin  axiJ   .aolaauo 

^aao^a  di^H  ao  oToa  j^iatf   .dxuo  ^ua«  ail«   lo  #aaw  al^JiX  a 

qoila  ju  0^   oiiutu  aXXc(g«iOi«a  adT        ,aira«ra  rii^rf^ff  ao  OMdi 


mhii  agulnat  or  ne&r  th«  ourb  ut  tix«  southwest  oomsr  of 
&6Xh   strest  aud  ^Abush  htshus.   It  was  tiiAOSt  eoiapxsts- 
ly  dantroyod  und  was  •Yiasutljr  wf  little  T&lus  after  tJbie 
sollislon.   rrior  to  the  injury  it  W!:.8  worth  Iron  |100U.OO 
to  i;1100.U0,  but  u:£terwurd8  not  more  thuja  ^ /70*uO.   '^here 
was  no  dAOAge  to  the  street  ear  e:xcept  the  bre^j^ing  of 
some  gLufis.   There  is  aorae  oonfliot  is   to  the  speed  at 
which  the  automobile  uid  the  street  oar  were  going  about 
the  tl£ie  o£  and  Just  prior  to  the  ooliislon.   The  wit- 
ness Anna  koss  said  that  the  speed  oi  the  automobile  just 
belore  reaching  ii6th  street  was  from  six  to  eight  miles  an 
hour  and  that  the  street  ear  was  running  very  fast.   The 
witness  JPor*  i&oss  said  that  the  automobile  sloweu  down  and 
was  going  about  eight  miles  an  hour  and  that  the  street 
oar  was  trc^reling  Tery  i<.tst.   The  witness  Iiimz  testiXied 
that  the  automobile  was  going  about  six  to  seven  miles  an 
hour  and  that  the  street  oar  w<a.s  traveling  about  twenty 
alios  an  hour.   fhe  witness  l>r.  kolaughlln  testified  that 
tho  automobile  was  going  fairly  fast,  about  ten  miles  an 
hour;  that  the  atreet  oar»  between  i.lchlg&u  avenue  and 
WabaiUai  avenue,  was  running  about  eight  miles  an  hour;   that 
it  slowed  up  at  the  east  side  of  'Wabash  avenue.   The  wit- 
ness Jiraloo  tostifieuL  that  the  automobile  was  going  over  ton 
miles  an  iiour.   I'he  motorman  testified  th^^t  he  stopped  tho 
street  oar  en  the  east  side  of  Wabash  avenue.   (The  oonduotor 
In  charge  of  the  street  qvx   testified  that  the  automobllo  wao 
going  twenty-live  or  thirty  miles  an  hour;  th^^-t  tne  street 
oar  stopped  on  the  east  side  of  vabash  avenue  and  then  travel - 
o4  at  about  five  miles  ta-n  hour. 


"iivt  -in:..        .a«ittili.»4>  9di  oS  Tdl^q  iEir{,  ba-m  lo  eui^  edit 
i^ttat  3iJtu  ..rio.trrs  (uiJ'  Id  i^»i({ti  sii^  /4xii\M«i«  tt6«S  ^timiA  se«a 

•d^        >  .  ajsii:  a-ut!  r^o  f^^itu  oxi<r  ^iu£l  Atu*  'und 

Mom  scitui.  v'»  .w  ^03u»  94$  |f4l.4^L«(|k,«.iioM  ««U.  aaMt^riv 

jetM:<2^a  94«t   «i«>MiMr   i^^*.  YutMi  gm  «»XXiB  0A%i9  ia^^i^  B<7i0S  a^v 

%ia9\v4  taini4&  ^ijLdv  j  4»9Xi9  §44  fJidi  lba*i  %Mvd 

tasi<  io^  nJ:Xjl^0*^u.t#^  .4.<^  anQaii'^  mil        ,xssoti 

oiM  «f4»«;AUi  ijat  jjod^  f^ii-*^'^  \L-^Xta!^  }^  ■'  aUL4b 

itfifd'  MM:  M^im  Ji1^o.e  ts^ctti  ^aluojifx  S4V  ^^Aruavo  ix^^^jf* 
-iia  9sSZ        .Miai^T.  ,?^  mii  liS  <pr  i^ow. 

9di  U9^.ii(iiv.  94  tfygi  k9ltli9i9i  aiim'i94wa  941        .a^g.^  a&  MXXcr 

fiJMP  «x^«(Via^i;A.«Al  jT^ao"  i>«if^4«>«o   x.>a  tp9%49  9d3  *ia  ui. 

Idr^zs  a9a4  aa*^  imimsvxv  ae^ta^^v   3:w  9bl9  »«d«  ei<M  naJIft  • 


mhore  is  aleo  a  oonfllet  iu  lue   evideno*  »• 
to  the  preoiB*  olronjBiatano«a  ^t  tha  tla«  of  the  ooiilaion. 
She  witne«8  Anna  iioes  to^'itllied  th^^t  the  Btreet  var  struciL 
the  fttttofflolQlle  on  the  right  tjide  buoi:  oi   ^.hc   first  wheel 
And  thut  the  automohlle  was  thrown  Into  lu.0   gutter  aik  laa 
left  hand,  2>.nd  thtit  the  street  our  whb   thrown  off  the  trac^. 
3!he  vitneea  jJt.  i^oaa   teetilled  thut  the  driver  oi  the  uuto- 
muhlle  applied  t£i.e  bralLea  but  as  the  road  was  slippery,  the 
automobile  sij^idded  and  the  drlrer  undertoo.^  to  turn  It  west; 
tht.t  the  street  c»r  etruoi;^  the  <-utOi&oblle  near  tue  bask 
wheel  on  the  right  h^ind  olde  ^nd  thut  the  uutomoblle  was 
thrown  iigalnet  the  ourb  on  the  southwest  ooruer  of  the  street; 
thz  t  at  the  time  of  the  eoxxislon  the  driver  wus  trying  to 
turn  west  to  avoid  a  oolllslon  and  get  out  of  the  way  of  ths 
ear;  that  the  street  ear  was  tar own  off  the  traok. 

The  witness  i^lms  toBtlfled  that  the  street 
oar  struoiL  the  automobile  In  the  middle  un  the  right  side  and 
the  automobile  wtiS  thrown  up  on  the  ourb  ^t  the  eoathwest  oor- 
ner  and  th.t  the  street  ear  was  sent  off  the  traoi.  on  the 
other  side  near  to  the  ourb.   jjt,   Molaughlln  testified  that 
the  automobile  was  traveling  north  a  little  left  of  the 
center  on  Wabash  t^venue;   that  it  Btruoi:  the  street  oar  near 
the  end  of  the  forw«<.rd  wheels;   that  the  street  oar  went  Into 
the  gutter  on  Wab&sh;   that  the  automobile  stopped  a  little 
west  of  the  west  ourb  stone  In  Wabasli.  avw:ue;   that  the 
oolllslon  was  '^soft";   that  there  was  no  jar. 

The  witness  Braloo  testified  th.t  the  automo- 
bile struoic  the  oar  ubout  five  feet  from  the  front;   lh&.t  the 
eolxlsion  occurred  about  fifty  feet  west  of  the  center  of  the 
Intersection  of  the  streets;   that  first  the  right  front  whesl 
of  the  automobile  struct  the  oar  ojad  then  the  other  wheel 
came  in  oontaot  and  the  street  oar  started  to  go  off  tiis  traeJc; 
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thbt  it  struc'v   wu«d  jireot  oar  about  live  i«et  iroa  tha 
txoni  0nd;      Vlni^i   ths   toro«  ol  the  automobilo  pushed  the 
OCX  of  I   tho  tri^Ciis. 

Iha  laotorizUi-a  t.e£;ll£l«o.    wh^^i   »i.o  ^rwnt  tad 
oi  tuo  etrottt  our  did  iiut  Btriii.«  the  iront  wheel  o±  the 
autoiaubllo.        'Ihe  uotiduotor  oX    the  street  o<ir   lectiliod 
that  the  i.utoaohil6  ran  Into   the  front  end  oi   Iho  ct.x  and 
iUQooiced  the  street  car  oil  the  truci.8. 

It   lu   the  oonteutlon  ot  the  appellant  that 
the   Judguent  ui   ta(i»  trial  oourt  should  be  royereed  ae  oon- 
trurjT  to  the  vvelgat  ol   the  oTldence.       iJTldently  the  trial 
judge  iound  in  Xtvor  o:t;  tho  u]  pellee  on  tho  ground  that  the 
appelltf^nt  hud  not  proyon  hie  ot^use  oX  ^.otlon  by  a  prefonder-> 
anee  i>£  the  eyidenoe*       It  is  the  eontoution  ol  the  uppoilee 
that  "the  physicux  situation  together  with  the  testimony  of 
defendant's  witnesses  dst^blishos  th*:^t  defendant  Wi.B  not 
negligent  in  operating  the  oar  c^t  the  tlcie  in  q.ue3tion*"     Of 
oouree,    the  finding  of  the  trial  oourt  without  a.  jury,  where 
the  eyldenoe  is  conflioting,  will  not  be  disturbed  unloas 
agulnet  the  w^^nlfest  weight  of   the  eyldenoe;     uud,   in  oonaid- 
ering  the  T.elgnt  oi   tne  eyidenco,    tiile  oourt  neces&urily, 
under  the  luw,  wil.^  oonuider  the  auperior  opportunity  of   the 
triul  oourt  In  that  it  seea  and  hc&rs  the  'vritneesea.       3b.lbey 
y*  fluyee.   <i67   ill.   b*ili     ;Jelson  y.  iMiL&omi,  iiOc  111.  ^^pp.   tbX; 
ixosenblath  y.   xi«lntg  r'o^jd  Oo. ,    Hi.    ifp.    iiio. 

She  eyldenoe  of   tmree  witnessee,  Dr.  l.icl.i..ughlin, 
the  raotornum  )aid  the  oonduotor,    thut  the  utrcot  car  either 
slowed  up  or   stepped  ...t   the  eaet   Bide  ol   ..c-b^ufih   t.yei>ue,   to- 
gether with  the  eyldenoe  thut   tho  street  was  wet  and  slippery, 

and  thjit  the  oolllalon  too^s.  ^i-ce  near  tho  oenter,   or  weat  of 
the  oenter,   of  the  Interseotion  of  tho   two  etreeta;     and  tJie 
eyldenoe  of  jjr.  iiioaa  that  the  driyer  of  the  tutoiaobile  j-pplied 
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th«  brUcdS,    but,   as  the  road  was  slippery,    Uie  b.utomobil« 
aiLlddod  i.nd  the  drlTor  undertou^  to   turn  It  w«8t;     i^nd  tlui 
•Tidence   th^t  th.9  impaot  threw  the  street  our  off  tlie  traojca 
to   the  Dorthweet,   ^^11   laj^en  lu  oon junction  with  the  oTldenoe 
of  the  upxelXee's  witncaaea,  wnioh  the   trl^x  judge  may  hare 
been  Ju>?tifled  xu  Leileylug,   that  the  street  o&r  was  trayel- 
ing  bt  &  reuaoa<:^bXe  rate  s>t   upeed,  j^iTes  rise  to  the  oou- 
oXuuion,   in  our  opinion,  thi^t  the  apj^ellant  failed  to  m&jLe 
out  his  otiUBe  oi  action  by  u  preponder-nee  oi   the  evidenoe* 

It  wbB  elainiOd  by  appellant  thut  the  trial 
judge  erred  In  admitting  in  oTldence  u  ouuversation  whioh 
w^s  teBtiXied  to  &e  ht^ring  taken  pliice  between  j^r.  i^oLuughlin, 
&  p^issencor  on  the  street  ear,  uxid  tho  driver  of    the  t..utoEio- 
bile,   iiamediately  'iter  the  ttcoident.        Dr.  LcLaughlin  to8ti> 
iiec^  &a  ioxlowB:        "I  V7ent  or&r  and  epoJce   to  hiia  (rei orring 
to  tne  driver  oX  tiic  wutoiaobilai   c-nd  aaid,    'What  v/ore  you 
trying  to  do  with  ue,   put  U8  out  uf  busineBSV'        Ho   at^-i^, 
looxiug  at   the  oar,   &ud  the  g&a  6nd  vrcter  was  running  all 
OTer  the  street,  i^nd  he  st-ya,    'i  guoaa  tno  bra^ie   didn't  wor^'*" 
!!!he  reoord  shows  thut  oouAiiel  lor  appellant  objected,   but, 
when  the  trial  judge  suid  it  w^^e  ooiupetent,  uc^uie^ced  and, 
himaalf,   stated,    "it  is  p^rt  oi  the  res  ^-oetue  i.robably," 
Ws  eaunot  oonaider,   thoreiore,    th<.t  uay  legal  objection  waa 
made  tu  the  adiaisaibility  oi    bhe  evidence* 

je'indin^  no   error  in  the  reoord  the  juigCient 
is  aiiirmed. 
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HR.  PR^^SIDIHQ  JUSTICF  TAYLOR  delirered  the 
opinion  of  the  court. 

This  is  a  suit  t}rought  \>y   the  appellee  against 
the  appellant  for  damages  for  a  breaoh  of  a  contract  to 
pvupohase  certain  real  eotate.   Appellee  having  reooyered 
a  yerdiot  and  Judgment  in  the  sua  of  $437* 50,  this  appeal 
was  taken  therefrom. 

The  theory  of  the  appellee  is  that  appellant 
promised  to  h\ay  a  certain  ten  lots  -  upon  which  appellee's 
eoamission  would  be  $437.50  •  providing  the  appellee  voiad 
bring  about  a  sale  of  certain  property  which  appellant 
then  owned;  that  appellee  carried  out  his  part  of  the  bar- 
gain so  that  appellant's  property  was  sold;  that  appellant 
then  refused  and  failed  to  carry  out  his  promise  to  buy 
the  aforesaid  ten  lots,  and,  therefore,  became  liable. 
On  the  other  hand  it  is  the  claim  of  the  appellant  that 
no  binding  contract  was  made;  that  there  was  no  definite 
agreement  as  to  the  purchase  price  of  the  lots  or  as  to 
their  number  and  that  th'^rt^  was  no  legally  binding  promise 
on  the  part  of  the  appellee. 


Appellee,  a  real  estate  salesman  for  W.  H.  Briti* 
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gan  and  Co.,  having  a  contract  with  the  latter  company 
that  he  should  receive  a  ooamiseion  of  seven  per  cent 
on  the  sale  prioe  of  any  lots  in  Uarquette  ilanor  Addl* 
tion  vhioh  he  might  sell,  undertoolc,  in  the  simmer  of 
1915,  to  persuade  the  appellant  to  purchase  certain 
lots  in  that  Addition,   The  evidence  of  the  appellee 
is  to  the  effect  that  he  got  appellant  interested  in 
the  property  and  told  hira  that  Ihe  lots  29  to  37  in 
Blook  2  of  Marquette  lianor  Addition  could  be  bought  for 
#62S.C0  a  lot,  ten  per  cent  cash  and  monthly  payments 
of  4I10.00  a  month;  that  he  had  a  number  of  conversations 
with  appellant  as  to  the  property  and  in  the  early  part 
of  August,  1915,  they  went  out  to  see  the  lots;  that  he 
"told  him  that  he  ought  to  take  ten  or  fifteen  of  those 
lots;  that  they  were  worth  the  money  and  it  was  growing 
up  very  fast  out  therr'  and  it  was  a  good  plaee  for  him 
to  build";  that  appellant  said  he  thought  bo  too;  "that 
he  would  take  those  lots  and  perhaps  more  of  them";  that 
he,  appellee,  tried  to  get  him  to  make  a  deposit  and  sign 
a  contract;  that  appellee  finally  said  "he  didn*t  think 
he  had  quite  enough  money  to  take  all  those  ten  lots  at 
•noe";  that  after  being  further  urged,  appellee  said, 
•I  have  got  a  piece  of  property  on  Weetem  avenue,  if 
you  will  help  me  to  sell  that,  I  will  take  those  lots"; 
that  appellee  then  responded,  "I  said  I  would  look  into 
it,  and  try  to  do  it";  that  at  that  time,  at  the  office, 
they  had  a  plat  of  the  Addition  and  that  the  lots  referred 
to  in  their  conversation  were  the  lots  numbered  29  to  37 
in  Blook  2,  Marquette  Manor  Addition;  that  subsequently 
he,  appellee,  investigated  the  property  which  appellant 
desired  to  sell,  and  called  on  a  aunber  of  people  in  Vm 
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SAol^iASTOvnoo  'to  tscTou/fl  fi  bad  «£[  .fjiU;^    ;ji;}ncfia  a  dO*OX|  lo 
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gard  to  It,  and  finally  ll8t«d  it  with  a  real  cetata 
agent,  Bagdxiunaa;  that  he  eav  the  latter  several  times 
thereafter;  that  appellant  called  hiia  up,  meanvhile, 
and  he  told  hia  he  was  working  on  it  and,  finally,  in 
September,  Bagdsiunaa  told  appellee  he  had  an  offar 
for  appellant's  property;  that  Bagdxiunas  then  got  tha 
offer  in  writing  and  a  deposit,  and  an  offer  of  $5700*00, 
was  submitted  to  appellant;  that  afterwards,  in  tho 
latter  part  of  September,  he  got  appellant  to  moot 
Bagdziunas  and  the  prospective  purchaser  and  talk  the 
Batter  over;  that  subsequently  an  offer  of  #6,000.00  was 
aade  to  Bagdxiunas,  for  appellant's  property  and  that  in« 
formation  appellee  communicated  to  appellant  and  the  lat<* 
tor  went  to  see  BagdEiunas,  and  on  October  7,  1915,  a  con« 
tract  for  the  sale  of  appellant's  property  for  $6,000.00  was 
made;  that  within  a  week,  appellant,  at  the  soli Oi tat ion 
of  appellee,  wont  to  the  office  of  the  latter  and  appolleo 
asked  him  "if  he  was  ready  now  to  make  a  deposit  to  secure 
those  lots.   He  said  he  didn't  want  to  do  it  then  but  ho 
would  Just  as  soon  as  he  got  his  money  out  of  this  deal  <- 
Just  as  soon  as  it  was  closed.   He  told  me  I  need  not 
worry  that  he  would  take  oaro  of  it,  that  he  meant  to 
take  those  lots";  that  subsequently  he  telephoned  him 
"that  the  other  lots  were  selling"  and  he  "wanted  him  to 
get  those  ten  lots  and  he  said  he  wanted  the  lots  but  he 
■till  wanted  to  wait  imtil  the  deal  was  closed." 

That  he,  appellee,  on  Hovember  4,  1915,  received 
a  check  for  $30.00  as  a  commission,  from  Bagdsitinas,  which 
amount  ho  turned  over  to  appellant,  telling  the  latter  that 
he,  appellee,  expected  to  get  his  compensation  from  tho 
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o.t  rairf  bw^JORM"   «d  bna  "gnlXXte  «»"i»w  fl.toX  i&tLto  orit  J-arfl* 

ttd  ;t&(f  aJ-oX  sd^   b9^nj«Tr  »<f  blA9  wi   bofi  «#oX  a»;f  f>aoi(^  19) 
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ird:  '       '"         :  ■     : '     ,jttikXX»«iqa    o3    -i^ft  biHtXui   9d   ctnuoraA 


Marquette  Manor  Addition  sale;  that  appellant  "accepted 
the  check  and  said  that  was  all  right  •  that  was  accord* 
Ing  to  his  understanding;";  that  appellant  then  gave  Him 
a  receipt  for  |30.00,  "being  refund  of  his  comiQiseion 
for  sale  of  ay  Western  Avenue  property;"  that  eubsequent- 
ly,  appellee  had  a  number  of  conrersationB  with  appellant 
in  regard  to  the  purchase  of  the  lots  in  Marquette  lianor 
Addition;  that  about  the  first  of  December,  1915,  he  asked 
him  to  "take  up  tliose  lots,  that  is,  make  a  deposit  on 
them";  "and  he  objected,  saying  there  iths  plenty  of  time"; 
"that  he  didn't  want  to  do  it  Just  then  but  *  »  »  that  he 
would  do  it";  that  again,  within  the  week,  appellant  said 
he  would  "make  up  a  contract";  that  he  did  not  want  to  do 
it  until  later;  that  the  contract  of  appellee  with  his 
employer  Britigan  was  that  he  should  receive  seven  per 
cent  cosimission,  which,  on  the  ten  lots  in  question,  at 
$635.00  a  piece,  nraounted  to  $437.50;  that  none  of  the 
lots  in  question  up  to  the  tiiae  of  the  trial  had  been 
sold}  The  evidr>nce  of  the  witness  i^eck  was  to  the  effect 
that  on  a  certain  Saturday  in  October  or  rfoveraber,  1915, 
she  heard  appellee  ask  appellant  "if  he  was  ready  to  take 
the  ten  lots  that  he  had  promised  to  take";  that  appellant 
said,  "Well,  he  would  be  v^illing  to  take  them  as  soon  as 
his  \msine89  -  as  soon  as  the  deal  was  closed  -  the  Western 
Avenue  deal  was  closed,  but  he  didn't  have  the  money  to 
take  then  right  away";  that  appellee  asked  appellant,  "how 
soon  he  would  take  the  ten  lots;  how  soon  he  would  purchase 
them";  that  appellant  said,  "he  would  purchase  them  as  soon 
as  the  deal  was  closed  on  Western  Avenue";  that  appellant 
•aid  "As  soon  as  this  is  cloaed  he  would  tak<s  the  Manor 
Addition  lots.   The  ten  lots.**  That  he  would  buy  than  as 
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a<{  tAtl/  iud  ts9cli    SHul  tl   ob  oi   iamm  iUiiiXb  9ui  ^£<U" 

btiam  tttmllnq^ii:    .?*•'.,•  ..i+i??   .ai*;;^   i»i.ii    ;''*i  ofc  i;Xi»<w 
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>oon  aa  the  deal  was  closed.   The  evidence  of  Williams, 
is  to  the  effect  that  on  a  certain  Saturday  in  August, 
1915,  he  heard  appellant  say  that  he  would  like  to  huy 
the  lots  if  appellee  "could  dispose  of  some  property 
he  has  got  on  Western  Avenue  -  if  he  oould  do  that  why 
he  would  be  in  a  position  to  buy  ten  or  probably  fifteen 
lots,  but  he  would  take  ten  for  a  certainty  if  Mr.  Carroll 
could  dispose  of  his  property";  that  appellee  said,  "Well, 
I  will  call  and  look  into  it  and  see  what  I  can  do."   The 
evidence  of  the  witness  Wigman  is  to  the  effect  that  he 
heard  some  conversation  between  appellee  and  appellant; 
that  appellant  had  some  other  property  on  Western  Avenue; 
that  if  he  didn't  have  that  property  he  would  buy  some 
lots;  that  appellant  said  that  he  would  look  into  the 
matter  of  the  Western  Avenue  property. 

The  appellant  Goldstein  admitted  that  he  went 
out  to  see  the  property  but  testified  that  as  there  was 
neither  water  nor  sewer  in,  he  told  appellee  he  could  not 
use  the  lots;  that  he  never  told  appellee  that  he  would 
buy  the  lots  after  he  had  sold  the  Western  Avenue  property; 
that  nothing  was  said  when  the  check  for  $30.00,  as  part 
of  the  commission  was  returned  to  him;  that  that  deal  was 
closed  on  November  4,  1915. 

It  is  contended  by  the  appellant  that  the  con» 
duct  of  the  parties  as  shown  by  the  evidence  did  not 
oreatt  an  obligation  rendering  him  liable  to  suit  by  the 
appellee.   On  the  other  hand,  the  appellee  claims  that  the 
appellant,  having  promised  to  purchase  the  lots  providing 
appellee  enabled  appellant  to  sell  his  property,  and 
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9d  tBdi   Jo©!^©  erio'  oc)^   ai  namgiW  88©a*iw  ©dct   lo  9o«©J&i:y© 

j:l'nisXX©qq«  feaa  99XX©qq«  nsewd^scf  noid-aaTaviioo   ©moa  i>ajB8X( 

jeunsvA  ni9*a9W  no  x^'J^s^ot^^  isricto  ©iaoa  basi  c^naXXeqq*  ^«d* 

©jQoa  'ZfJ'di  b  Luofr  9d  xJ-ioqoiq  .tx5ricf   svBci  c?'n£>J:b   ©d  11   cfjsrfJ' 

erft   o;}-nx   >iooX  i)ti;cm  6xi  istii  blsia   iasil9(iq&  tztii    [Biol 

.ViaqoTcq  siirtsvA  firtftJ-gaW  ©xt*  lo  rsitam. 

Snew  9d  i&tii  b&&tjuai>si  aleteblox)  i^naXXsqqfl  9x£T 

8«w  eiyrf*  B&  i^i  b9i:11tR9i^  ix/cf  vjd'ioqo'xq  9di  9»a   oi-   i'uo 

ion  bluoo   ©xl  esXXsqqa  IjXoJ-  ®ri   ,0jt  'xsvsa  toxx  i©J«w  lerij-isfl 

bijjoir  ©ft  ijudi  ©aXXaqqjB  ijXot  tSTen  exl  tad^    jai-oX  9di   esu 

j^t^qoTcq  0i;nsvA  aisJaeW  9di  bLoa   bad  od  isiljs  a;toX  ©xf*  yjjd 

iiaq  BB   (00.05$  lol  iLoedo   adi  a^dn  bl»»  aew  ^aldion  i&di 

a«w  iMBb  t£dt  iadJ   [mtd  oi  iJsn'XiJd ex  aaw  noleninaaoo   9dt  Jo 

.aiOX    ,^  •xocffliSToT'f  no  bsaoXo 

■-rtoo    srij-   i-j3xid'   cfnaXXaqqij  ©xld-   ^cT  beba'siaoo    nl   il 

&oti  bib  ©oneLiv©  ©xli^  \;cf  niroris   r«  asxJ-xjsq  ©rfJ^  lo  ioxrl? 

©rfi   xd  j-lua   od^  ©XcfaiX  mlrf  :^ti9bn9t  noii^aalXrfo  as  9i»9io 

9dt  iadi   axnxBXo   eeXXoqqa  odi   ^basd  radio  exft  nO      .©©XXoqqa 

Snibivo-xq  aJ-oX  ©xf*  9umdotuq  oi  bsaXmotq  ^nxvjiri   .d-naXXeqq* 

btiH   ,xi't9qoiq  nld   XXoa   oi   J-naXXeqqa  l>©IcrBn©  ©©IXsqq* 
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appellee  haying  given  his   serTices,   vuioh   resulted  in  the 
•ale  cf  appellant's  property,   appellant  thereby  beeaa* 
bound,        Vhen   the  appellant   stated  to   the  apr ellee   that 
he   would  buy   the  ten  lots   providing  appellee  brought 
about   the   sale  of  appellant**  property,    it   was   in  the 
nature  of   a   continuing  offer  on   the  part   of   appellant, 
and  the  moiLent   the  consideration  was  furnished  on  the 
part   of   appellee,    tuat   is,    tirie   services   rendered  whioh 
resulted  in   the  sale  of  appellant's  property,    there 
cardie  into    existence  a  unilateral    contract,    executed  on 
tiie  part   of   appellee  and  binding  appellant   to  purchase 
the  lots   in   question.        It  may  well   be   that,    at  any   tine 
before  the  services  were  rendered  by  appellee,    the  offer 
of   appellant  might  have  been  withdrawn,    but,   not  being 
withdrawn   and   appellant's  property  having  been   sold, 
through   the  help   of  appellee,    it   gave   rise    tc  a  binding 
obligation   on   the  pnrt   of   appellant,        Ilumb  v.   Campbell, 
129    111.   101.        As   to   the  matter  of   definiteness   of   the 
terms;      the   evidence   shows   sufficiently  clearly   that   the 
offer  on  the  part  of  appellant  related  to  ten  particular 
lots   at   a  given  price. 

It   is  contended  by  appellant   that  the  alleged 
contract,   not  bcin£  in  writing,    was  void  under  the  Statute 
of  Yrauds.        Inasmucii,  however,    as  api-ellamt   in  nis  aiffi- 
davit   of  merits  makes  no  xuention   whatever  of   that   defense, 
that   clfiim  of    tne  appellnnt   is   untenable.    Clayton   v,   I. em  en, 
33S   111.    435.      In    the  latter  case   the  court   said, "If   the 
Statute   of   ?rauds   is  not  pleaded,    the  case  n.uat  be  consider- 
ed and  decided  without   reference  to    it   and   it   cannot  be 
eonsidered   in    this   court   when   not   j leaded   in   tue  court 
below."      Finucnn  v.   Ken dig,    109    111,   198;    Sanford  v.    patis. 


•a«9»fr  xd^ifisLt  iiiSl£»'4(iM  .tittitfoKq  afimnHsifsi*  If*  •tm'$ 

iadt  tAiXftl^^vIMM   ^^  l>9^«^«   iaBL£9'i<iM  edi   ta(iiX.        .bwjo4 

idsiu<ii<i  ssXInGtcfA  ;sniJi>ivoT4  B^oi   tx^i  i>rL$   xutt  JbXirpv  •!£ 

,^a«il*<rq«  /tij  ;^x»g  •ri|   no  %*lt«  sniif»Jt4rric  't4f^«a 

«.l^   ao^^xfaAaTwl  tmm  aajti^«7*fti«noo  ou,}  i((a«em  •jclA  bail 

flo  Jb»4ii03x<?    ,l-j«i;^«dd   ifi%i»ftXii%it  B  tt9a»il«iz.»   t^al  •««• 

■  %9.'XX^  >  >XX»  jcZfl  xgT  titmBbiatt  S'x»v  «<»9i7T«ft.'.<Ul4f  rrolAer 

sr.iac:   i<j«   ,4ucf   ,jiwai^xi#iw  a»»«r  «i«fi^  Jd^iisi  liiAif(iq[7a  1* 

,feX8«   assQ  :s|nivr,<  y#^*«ort4  ft?#asXItti|^«j^nA   mmrbdSt^ 

HaibaliS  a  ,       tX3i[q«  to  qt^A  ddJ  i<5»(}7i£^ 

tX^Iffitf^^m-iO   .T   cfcujXT        ,irT«XX»5?«   to  *»«<?  •ri,^   «c  «oi  *«,sii  Xtfo 

:a9n»;>ir  :SX 

•  XltB9tO   xSitl9l6iYtU9    avr; 

crftaq   r  ."to 

.90i'l 

b«a«X/  qjB  X<f  bnbrmtn 

•itla  aXil  ai  iamlie 

«*Qael»j>  ;^sdi  lo  i9r»:fAiiw  noi.^n9;a  oa  «9iJiu.  c^lvsa  lo  itrmb 

■I  ,r  99tXAiO   ,9Sdi»amtxia:mi  ta»ll»n%9  9JcLt  1«  atlfiXs   isilcT 

•ili  "Jl^.bijM  *^»oti,9tii  9mM»  x»t*'X  •ri^  al      •c$^  .XXI   ««$ 

bieaoa  scT  i«u.-3i  9«da  siU   «^0|MMi(f  ;^on  aX  tbuAtlf  lO-o^i^/^ft^a 

^nooo   ii  baA  i£    oJ  •ont»T«'S»7  J-uorii/W -l>9bld*b  i»H«  \bo 

:»xuoQt  f»i!U  ai  i>«i>««Xcf  tott  Mdir  i'««i>«  atifil^  ftX  6»Tfl^X«n«» 

•  »^'*'^4  « V  fcioiitMSi  ;  ate- 1  .  X  a  tox  ,  jjU  » , v? ...  ( > .. 
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181  Id.  570;  Hlghley  r^  M^tggT .  187  id.  237;  McClur*  Tj. 
Ctrl oh.  118  id.  320.   As  to  the  inetructlon  oonplained  of, 
wc  are  of  the  opinion  that  it  was,  under  the  eiroumstances, 
entirely  unotojeotl enable. 

Finding  no  error  in  the  record  the  judsment  ie 
aTfirmsd. 

AFFIHICSD. 


-V. 


922  -^  83667 


Appellee, 


TB, 


III.A.  3i6 


itDVAHOB  TKRiiA  CUTISA  a< 
PAmr.   a  oorporatiok, 

^ppellant^] 


APPEAL  PBOK 
/  MUHICIPAL  COUnT 
07  CHICAGO. 


UR,    PirJSIDIKG  JUSTICE  TArLOR  d«liver«d  the 
opinion  of  th«  oourt* 

Appellee*  haying  worked  for  the  appellant  from 
May  23,  1914,  until  l>eptemhf>r  2#,  1914  -  when  he  wae  dis- 
charged by  the  appellant  •  brought  ault  olaiming  that  he 
had  a  contract  of  employment  with  appellant  for  a  full 
year  at  the  rate  of  $25.,  per  week,  and  that  there  wae 
due  him  for  the  unexpired  part  of  that  yoar,  the  oum  of 
#660.   There  wae  a  Jury  trial,  a  yerdiot  for  $200,,  and 
Judgment  entered  thereon,  from  which  this  appeal  is  pro- 
secuted. 

The  appellant  contends  that  (1)  no  valid  contract 
for  any  definite  period  was  shown  to  hav(?  existed;  (2)  that 
appellee  was  Incompetent  and  was  discharged  for  cause;  (3) 
that  appellee  did  not  use  reasonable  dili^enoe  to  obtain  em- 
ployment for  the  reraaind-^r  of  the  alleged  terra. 

(1)   There  seems  to  Imve  been  ample  evidence  tend- 
ing to  prove  an  oral  contract  of  employment  from  liay  23,  1914, 
until  May  23,  1915.   The  answer  of  the  president  of  the  appell- 
ant company  to  the  question  put  by  the  appellee  as  to  an 


Vddca  •  sse 


di8.A.iira 


.3T 


•all)  a«w  Ad  nsifw  >  ^161   «t&  i^cfxs^^rqea  li^nu  ,AXQX   ,CS  yjm 

Xlut  A  lol  ^naXX»qq«  ditv  tniuaxolvM  lo  xvAii^noo  «  bad 

lo  flwa   »Ai   ,i«ox;  *««i;J   to  iaiMi  bnilqjintiu  ""frft   not  ntJUf  •«!) 

ha*  «.00S|  tot  JclMf»v  A   tlMlrt  v^^t  «  »**'^   uieiffT      .Oa»# 

-OTCti  ai  X*»';qf;  airii  iioiriw  wa-il   ,nooi!>ilj   bsiPinfl  cfn^ia^i/t 

icmtSaoo   hilMV  oa   (l)   tmtii  abaaieott  inBll9<iqa  •At 
iudt   (8)    it>9inix»  oTMf   oi  mrorfa  amr  lialrcsq  »^XRlt9lb  xnB  tol 
(C)    ;»aif39   lo'i  bsatArfoait)  nttw  bnm  /noieiqitioonX  unr  <»olI»qq« 
•«•  ni«^tfd  o;t   oorta^llil)  !9l(fAnos£9'x  nau  Son  bib  naiXoqqa  i«ifJ^ 

•bfl»*   «on»bXv«   sXqDUi  nssif  fivnn    oj    e;n'«»98   »t9r(T      (X) 
,  ^XGX   «es  \.a1^  ctdl  in»iin(0Xqr^  lo  ^OAiJfnoo    laio  rui  •Yotq  o^   jo^ 
XX9qq£  axfi   to  in9bX»»tq  9tiS  "io  t9wnnn  oKT      .SXeX   ,&S  xaM  XiJ^nir 
fts  oi   8A  sAXXsq;!!*  aif^  xd  tuq  i*  od^   ol   xnAqamo  iam 


understanding  concerning  his  einployraent ,  "Y«8,  Jaok,  start- 
ing today  w«  will  pay  you  #25, ,  a  w«ek  for  one  year" ,  is 
•uffioient,  eapeoially  when  taken  in  conjunction  with  the 
testimony  of  the  president  of  the  appellant  company,  that 
the  appellee  would  be  paid  $2b,,   a  week  "for  the  next  year" 
and  the  further  fact  that  there  is  no  aaterial  erid'^nce  to 
the  contrary. 

Counsel  for  appellant  claim  that  "while  the 
testimony  shows  the  Intention  of  the  partieo  to  fix  the 
plaintiff's  salary  at  the  advanced  figure  <-  that  is  $25.00 
per  wefik  -  it  certainly  does  not  show  any  intention  by 
either  of  thera,  at  that  tirae,  to  contract  for  a  year,  or 
any  definite  length  of  time."  In  rlew  of  the  testimony  of 
both  the  appellee  and  the  president  of  the  company,  we  can-    I 
not  agree  with  that  contention.   Ve  are  of  the  opinion  that 
the  evidence  justified  the  jury  in  concluding  that  there  was 
an  oral  oontraet  of  •aployment  for  the  period  of  one  year. 

(2)  As  to  the  right  of  the  appellant  to  discharge 
the  appellee  for  incompetency;  The  evidence  shows  that  the 
appellee  was  employed  to  take  charge  of  the  payroll,  keep  the 
tiae,  answer  correspond (>noe,  do  certain  cirri cal  work,  keep 
track  of  all  the  supplies  and  do  certain  nork   outside  the  faoy 
tory,  and  appellant  undertook  to  prove  that  the  appellee  in  do- 
ing hi a  work  made  a  number  of  errori  in  flgurec  in  the  conpil* 
ation  of  certain  payrolls,  eight  in  number,  which  errors  wer« 
made  between  July  S,  1914  and  September  5,  1914;  also,  that 
appellee  was  not  sufficiently  attentive  to  his  work.   T^iat 
■atter,  however,  was  an  appropriate  subject  for  the  consider- 
ation of  the  Jury  and,  in  view  of  the  evidence  on  that  sub- 
ject, which  is  unconvincing,  we  are  not  inolined  to  disturb 


r 


/ 


9dS  ^Xidv  ol   laanvoO 

- '   :  ,  arii  i(*«rf 

.in9i«Xor  raijit^nb^   Imtt  ttk 

^d;r    liMlJ   awo<i«   ftOAftfeiv.t  ^1^   ; ;;Qii34:3«i^v>an4  noli  »»iisq<lfi  WU 

►5  ni  '  *  '       '  "  ,    ^  " 

i    !        ,0';.;i    J^X^^    ,  •■         da»tq9B    brr    '  "* '    , "       '    '  ^wi©<f   i»lMM 

,  iTCOw  aXi^    oj      yiia»tii^  xljr.:.)j.'..i    ly^i   jij!-.  «;.w  ftftXIftqqjB 

-c- ^     u^j       ;;a  oonaDi--    -'   '^■'   -■' :'    .--     ■:--\   '  -  '    ^'  noita 
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their  finding. 

(»)   ▲•  to  th«  diiieenco  of  the  appellee  in  obtain- 
ing other  employxaent;  He  testified  ae  to  vhat  effort*  he 
made  to  secure  employment  and  also  that  he  obtained  employ- 
ment on  liaroh  3,  1915.   There  is  no  eridi^noe  denying  his 
statements  as  to  his  diligenoe  and  no  affirmative  eyidenoe 
whatever,  on  the  part  of  the  appellant,  on  that  aubjept. 
TulliT  V,  Little.   61  111,  21.   The  Uount  Hope  Cemetery  Assn. 
V.  Weidonwann.  139  111.  67, 

By  vhat  method  of  computation  the  Jury  arrived 
at  tho  verdict  of  |£2C0.  ,  of  course,  we  do  not  know.   The 
evid»?n5e  of  the  appellee  ie  to  tne  effect  that  suboequent 
to  his  discharge  he  sought  employment  at  various  places  and 
finally  went  to  work  on  March  3  (prpBuraably  1915)  for  the 
Beard  of  Roview,  at  $100. ,  a  month;  that  he  was  out  of  work 
twenty- two  weeks  and  three  days.  Ho  evidence  was  offered 
by  the  appellant  on  that  subject.   It  may  be  that  the  Jury 
were  of  the  opinion,  from  the  evidence,  that  appellee  did 
not  exercise  reasonable  diligence  in  seeking  new  employment 
during  the  interim,  and  so  fixed  the  damagvs  at  <^200.   Counsol 
for  appellant  contend  that  as  the  verdict  was  |200. ,  it  must 
have  been  the  result  of  a  compromise,  and,  therefore,  should 
not  be  allowed  to  stand.   With  that  conclusion,  however, 
we  cannot  agree.   Although  there  is  considerable  disparity 
between  the  amount  of  the  verdict  and  the  «BU>unt  claimed, 
ve  do  not  feel  Justified  in  overruling  the  Judgment  of  the 
Jury. 

Finding  no  error  in  the  record  the  Judgment  is 
affirmed. 

AFriKMSD, 


-fi. 


*dt  Tco'J   (aiex  xltfawtfs-^tq)   5  rio'X4sii  119  ln»w  yXXAitlir 

'<dkixoX(?ffi»  in>a  a0Jt3C9«»  .-rJt  f^ons^lXi:]^  sXcfcnoaaet  »sioa»».»  ^<ns 
^atm  JJt   ,  .00S$  mm  tottner  9<it  9M  i»Af  bamiaoo  iaiallaaqB  10I 

9di  to  IntfjR^b&t  ^^^li^  snii^Xxn(f«yo  ni  b'^itlfmul  X»»t  ;roif  ob  nv 

ai  ^rrsa^JIdiit  oH^  b-roost  biH  ak  'saT'z*  on  anlimX'S 

.  b«£nXl;tB 
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7RAN1:  H.   MOKOAH, 


Appellee,   )  / 

;  .APPEAL  FRCOC 


▼•. 


ARTHUR  0.   YIIWLIRO. 

Appell 


IIUHIGIPAL  CCIIRT 

OF   CHICAGO. 


f'     211I.A.  31? 


MR.  tmsimm   justice;  TAYLOR  dellrered  the 
opinion  of  the  court. 

The  trial  court,  on  February  13,  1917,  baring 
entered  Judgment  by  confession  for  |42.50  and  #20. CC  attor- 
neys* fees,  for  a  month's  rr>ntal  of  an  apartment,  the  appell- 
ant, on  March  12,  1917,  moved  to  vacate  the  judgment  and 
in  support  thereof  filed  two  affidavits.   That  lootion  was 
overruled  and  this  appeal  taken  therefrom.   The  defense 
undertaken  to  be  set  up  by  way  of  affidavits  is  that  appell* 
ant  was  constructively  evicted  by  reason  of  the  failure  of 
appellee  to  heat  the  premises  as  provided  for  in  the  lease. 

The  affidavits  show  that  appellant  leased  the 
apartment  from  the  appellee  for  a  term  beginning  October  1, 
1916  and  expiring  September  30,  1918;  that  appellant  oo« 
cupied  the  apartment  as  a  residence  for  his  family,  con- 
sisting of  himself  and  wife;  that  the  lease,  which  was  in 
writing,  provided  "that  said  lessor  shall  furnish  the  heat 
for  the  heating  apparatus  in  snid  building  at  all  reason- 
able hours  of  day  and  evening  when  necessary,  from  the  let 
of  October  of  each  year  to  the  30th  of  April  of  the  follotr* 
ing  year,  but  it  is  *  *  «  agreed  that  the  lessor  shall  not 
be  liable  for  damages  for  failure  to  furnish  heat  for  said 
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^aX  ndS  tKOil    .xrutaaeoen  norCir  8flJ:n9TA   bao  x^i^  "io  •'Xiroif  «Xtf« 

•woXXol  »fU   lo  XXiq/i  lo  dtOC  9A3   oi   Xiso'c  rioiifs  1c  tocfotoO  !• 

;fon  XXjuia  'soaaaX  axfl  ^fixf;^  j[>»9t2>4»  *  «    >  ^  -'-'■.I'i  yiX 

feiA«  'sol  t«<wi  lialatut   ot  9'xullM'i  lol  aes^BOOA^  "^^li  »Xtf«XX  ecT 
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apartment  as  herein  agreed  and  the  leasee  expressly  iraiTes 
all  right  or  claim  for  such  damages  as  well  as  all  right 
to  claim  an  eriction  in  case  the  lessor  shall  he  unavold- 
a1»ly  delayed  in  or  from  furnishing  said  heat." 

The  affidaritSf  as  far  as  they  pertain  to  the 
defense  of  a  constructive  eviotlon,  substantially,  reeite 
(1)  that  the  landlord  failed  to  furnish  heat  at  all  reasonp* 
able  hours;  (2)  that  by  reason  of  the  failure  to  heat  the 
premises  the  lessee's  family  was  unable  to  continue  in  occuim 
pat  ion  of  the  premises;  (3)  that  they  w(?re  not  supplied  with 
heat  as  required  by  the  lease;  (4)  that  the  lessee  sent 
written  complaints  of  the  laok  of  heat  on  Korember  25  and 
December  14,  1916,  January  10,  February  1  and  February  3, 
1917;  (5)  that  after  Norember  25,  1916,  there  continued 
to  be  laok  of  heat;  (6)  that  for  several  days  prior  to 
Seonaber  14,  1916,  there  was  less  than  60  degrees  of  heat 
in  the  premises;  (7)  that  on  Febiniary  1,  1917,  they  were 
heated  to  a  less  degree  than  50  degrees;  (8)  that  on 
February  3,  4,  5,  6,  and  7,  1917,  the  condition  was  not 
remedied,  but  during  all  the  said  time  the  premises  were 
heated  to  a  less  degree  of  temperature  than  50  degrees; 
(9)  that  on  February  8,  1917,  it  became  unsafe  for  his 
wife,  who  was  approaching  confinement,  to  remain  longer, 
owing  to  the  want  of  heat. 

As  it  is  the  law,  that  a  failure  on  the  part 
of  a  landlord  to  proYlde  heat  as  required  by  the  terms  of 
a  loaso,  may  constitute  a  construotive  eyiotion  (Lawler  ▼. 
M^Hamara .  203  111.  App.  285)  the  question  in  the  instant 
case  is,  whether  the  appellee,  by  his  affidavits,  has  re- 
cited such  facts,  which,  if  proven,  would  establish  a  con* 
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BtructlTe  eviotlon  for  want  of  heat  as  proYlded  for  in  the 
lease.  We  are  of  the  opinion  that  the  affidarits,  taken 
together,  do  set  up  such  facta  as  constitute  a  good  and 
Meritorious  defense.   In  Lerinson  ▼.  Pieser  (Gen.  Ho.  20169) 
this  court  held  that  a  certain  affidavit  was  insufficient  on 
the  ground  that  the  material  allegations  therein  were  of  too 
general  a  character,  and  the  following  language  was  used, 
"neither  the  number  nor  the  duration  of  the  different  occasions 
complained  of  is  stated",  and,  further,  that  nothing  was  re- 
cited that  showed  that  the  "euLleged  wrongful  acts  or  omissions 
were  not  of  the  most  trifling  character."   In  the  instant 
case,  however,  the  recitations  of  fact  are  quite  explicit  •• 
giving  both  teaq^erature  and  time  «•  and  it  is  r9Ty   obvious 
that  if  they  were  true,  the  premises  were  not  sufficiently 
heated  for  residence  purposes  and  as  required  by  the  tenaa 
•f  the  lease  • 

As  to  the  eontention  concerning  the  words  in  the 
lease  "the  leasee  expressly  waives  all  right  *  »  »  to  claim 
an  eviction  in  case  the  lessor  shall  be  unavoidably  delayed 
in  and  from  furnishing  said  heat",  we  do  not  consider  that 
it  was  necessary  for  the  appellant,  in  his  affidavits,  to 
recite  that  the  appellee  was  not  unavoidably  delayed  in  fur* 
nishing  heat.   In  the  trial  of  such  a  case  as  this,  it  is 
not  necessary  for  the  defendant,  in  making  out  a  prima  facie 
defense  of  constructive  eviction,  to  negative  matters  in 
defeasance  of  the  action,  that  is,  to  prove  that  the  land* 
lord  was  not  \mavoidably  delayed  in  furnishing  heat*  The 
burden  of  proving  the  latter  would  be  upon  the  landlord 
himself,  and,  that  is  because  the  subject-matter  of  the 
negative  averment  lies  peculiarly  within  the  knowledge  of 
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the  landlord  himself ,  Greenleaf,  Srid.  Vol,  1,  Seo.  79; 
WllllaiMi  T,  The  People.  121U1,  84;  Prentloe  t.  Crane.  254 
111,  302;  Great  Western  R,  R.  Co,  t.  Bacon,  30  111,  347. 

We  are  of  the  opinion  that  the  trial  oourt  erred 
and  the  judgment  should  hare  been  racated  and  the  defendant 
given  an  opportunity  to  put  in  his  defense.   The  Judgment » 
accordingly,  is  reversed  and  the  cause  remanded* 
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FRANZ:  H.  MORGAN, 

\     Appellee, 


vs, 


ARTHUR  0.  VIRRLIHG, 


Appellaiit. 


P3AL  PRCM 
MUNICIPAL  dOUHT 

OP   cmCAGO, 

211  I.A.  319 


MR.  PRTliSIDINO  JUSTIC"  TAYLOR  delirered  the 
opinion  of  the  court. 

This  appeal  inyolTee,  in  substance »  similar 
facts  and  principles  as  were  the  subject  for  consider- 
ation in  Morgan  y.  Vierling.  Gen.  Ho.  23679.   Our  opin- 
ion in  the  latter  case,  therefore,  is  controlling  here, 

The  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded. 
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IfAKWlXiWaiS, 

\       Appellee 

'TIOtiAI  HOTEL 


Ayp^llant 


11  I.A.  323 


Appeal  freai 

8up<*rlor  Court 

Cook  County 


KB.   l^RBSXSXVe  JUiSTICX  TAYtOK  delivered  the  opinion   of   the 
oeurt. 

Appellee  brought  ault  agalnat  the 
appellant  for  the  value  cf  a  trunk  and  it«  eontenta 
alleged  to  be  worth  $3,000,   and  which  ahe  «l«ined 
appellant  had  accepted  for  atorage  aa  a  bailee  and 
had  thereafter  lost,        A  trial  by  jury  in  the  Saperier 
Court  resulted  in  a  verdiet  and  judgnent  agi»inst  ap- 
pellant  in    t>ie  suK  of  |I»097. 

The  facta   in   the  ease  -  outside 
of  thoae  bearing  on  appellant's  eare  •>  are  subatan- 
tially  the  s&se  ne   those  reoited  in   the  ease  of  }.ilee 
V.    Int.    Hotel   Co.»    167    111,    App,    440.        On  Weveaber  30, 
1904,   appellee  registered  at  the  hotel  of  the  appellant 
and  was  assigned  Boom  301,   with  tne  understanding  that 
ahe  wae   to  pay  a  speoial   rate  of  one  Dollar  per  day, 
or  dcTen  juellars  per  week,   aa  she  iiad  announeed  that 
ahe  would  be   tnere  for  some  tiioe.        The  regular  iriee 
of   the  room  was   11, bO  per  day.        The  property   ahe  took 
with  her  to   the  hotel   and  to  her  rooa  eenttlsted  of  a 
trunk,    suit  case  and  bird  cage.        ohe  occupied  the  rooja 
until  wmj  30,   190&,   when,    in  preparation  for  leaving, 
according  to  her  testimony,    she  called  a  bell-boy  end 
told  hia  that   she  was  going  away  and  would  be  gene 
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MM*  tin*;      fund.   «■   she  would  llk«  to  hoTe  h*r  trunk 
iak«D  oftr«  of »  &«k«d  him  to  ascertain  if   she  oould 
iMiT*  her  trunk*    and  wixat  tuit  ctaM.Xf  vould  be.    If 
any,   and  tnat  he  reported  tnat  tue  clerk  would  take 
oare  of   tue  trunk  and  that  there  would  be  no   ohargea, 
on   that   day   sne  left   tiio  hotel    and  returned  soaaetiae 
in  Idaroh,   1906,   nearly  a  year  l>\ter,    and,   nfter  regis- 
tering,   requ«ated  that  her  trunk  1»e  sent  up   to  her 
room.       The  trunk,   however,   eould  not  be  found  wad 
was  St  no    time  thereafter  returned  to  her* 

There  was  a  liaggage  room  in  the 
teVMimt,   whioh  was  in  charge  of  Murray,    tiie  head 
porter;      that   rooie  wma  kept  locked  and  the  day  porter, 
the  nead  porter  nnd   the  night  porter  had  aeoees   to   it, 
end  no   one  else  oaT«  the  of flee  men. 

In  the  roott  which  was  ceeupied  by 
the  appellee  there  was  posted  a  "Kotiee   to  Guests* 
which,    in  part,    was   as  follows:        "All   ba^^gage  of 
guests  left  with  us  in  storage  will    receive  cur  best 
attention,   for  wjuioh  no  charge  will   be  made,   but   in 
oase  of  aooident  by  fire  or   <rater  or  daaage  of  any 
kind,    it   «ill   be  at   the  riek  of  the  owner.** 

Ihen  this   CAUse  was   in   this  court 
before  for  roTiev  we  announced  that  the  trial   court 
erred  in  refusing   to  wdmit   eridence  that  "the  porter, 
Bight- watchman  and  baggage  room  keeper  employed  by  it 
were  competent   employees  and  that,  they  were  eoneidered 
%y  appellant  to  be  eomretent  wncn  they  •vere  eiarloyed," 

It  now  reappears,   after  another 
trial,    and  the  preeent  record   shows  that  considerable 
•widMiee  was  offered  tending  to  oTeroone  the  presumpticn 
of  negligence  arising  by  reason  ot  tne  ^riam  facie  caae 
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a*d«  out   by  th«  appclle*.        It   is  contended*    however, 
"toy  the  latter*    that   that  eTidence  ie  Ineuff ioient.     The 
partieulaT  enployeee  vheee  «atploy!aent,   character  and 
conduct  were  of  importaaoe  were  Clark,   a  day  porter; 
Murray,    the  head  porter;     Kemp,   night  watohaum  and 
night  porter;      and  George  Carr,   a  porter.       Hurray  had 
been  etcpXeyed  by  the  appellant  for  about   three  years; 
Kemp,   for  two   yeara   (but  had  been    with  the  hotel   for 
ten  years  before  appellant  bought   it);      Carr  for  two 
and  one-half  yeara«        The  clerk,   Lioht,   testified  that 
Cftark  end  l^urray  were  rery  good  porters.       The  STidenee 
eonoerning  the  above  named  employees .   their  eaployxcent 
•ad  oharaeter  «   which   is  net  controverted  •   tends  to 
show  thet  appellant  used  normal   business  care  and  Judg«> 
ment  in  their  seleotion   and  employment.        It  also   shows 
that  no   eofflplaints  were   ever  made  with  refertinoe  to 
property  or  baggage  entrusted  to   their  care,   or  in  re- 
gard to   their  honesty  or  eomiretenoy.       Licht,   the  chief 
clerk,    testified  that  they  never  had  any  eoAplaints  of 
trunks  or  baggage  being  lost;      and  that  the  number  of 
porters  and  nightwatoJtimsn  was   sufficient.        Telch,   one 
ef  the  managera,    testified  that  as  far  as  ue  knew  no 
such  trunk  was  ever  left  at  the  appellant's  hotel.        It 
was   the  praeiiee  to   issue  cheeks  for  baggage,  but  the 
evidence   shows  appellee  had  no   cheek  for  hertrunk.     She 
claimed  that  the  reason   s|ie  had  no   check  was  beeauss  she 
left   so  hurriedly.        She  testified,   niso,    that  when   she 
left   she  paid  Aiiss  Kelson,   the  bookkeeper,   but   Uie  latter 
said   she  did  not,    and  Lioht,    the  elerk,   teetified  that 
he  received  the  money.   Twenty-six  Dollars,   on  t*ay  29,1905, 
and  that  the  entry  of   it  on   the  cash    sheet   is   in  his  hand- 
writing. 
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Under  the  peouller  eirevuustAneee  of 
this  case*    it  la  difficult   to   conoelve  of  better  proof 
that  appellant  used  ordinary  care*    than  that  wnleh  was 
offered.        Of   course*    according   to   tne  law*    ordinary 
care  vas   all    timt  iras   required.        The  notice   said   It 
■will    recelre  our  beat  attention  *   *  ♦  tout   in  case  of 
«  «  •  dnmaf^e  of  any  kind,    it  will  be  at   the  risk  of  tbe 
owner."        This  court   said,   before,   that  "best  attention* 
could  not  mean  less   than  ordinary  care  and  we  now  say 
that,   under  the  circumstances  of   this  case,    it  did  not 
mean  mo  re.        Counsel   for  the  appellee  elalmed  that  it 
was   Incumbent  upon  appellHnt   to    show  the  irecise  oiroum* 
stances  surrounding  the  actual   loss  of   the  trunk.        itts 
are  not  able  to   accede  to   tnat  elaiat.        It   ia  ooffimon 
knowledge   that   in  large  i.otela,    ouch   as  the  one  here   in> 
TolTed,   many   Uilngs  are  lost   wuere   the  proprietors,   who 
hsTA  exercised  ordinary  care,  may  hawe  no  knowledge  vrtiat- 
ever  of  the  circumstances   surrounding  the  loss;      and  to 
hold  them  bound  to   prore  facts  of  wb^ieh   they  have  no 
knowledge  would  be  highly  unreasonable.        Appellant  has 
rroved   its   (T.enerel   practice    In   regard  to   handling  and 
kMplng  baggage  and  has     roTed  th»t  the  pnrtloulaT  men 
lAie  would  nonaally,    in   the  course  of  their  empleyment, 
take  ttharge  of  the  trunk,   were  of  good  character  and  fit 
for  their  positions,   and,    as   the  practice  which  was  fellow< 
•d  was   an  unobjectionable  one,    and,    as   th«  ^aen   employed 
were  of  good  character,    and,   as   there  is  no   eTidenee  to 
the  contrary  saye  the  presumi  tion   orlsing  frcaa  the  Iohs 
of   the   trunk,    »e   are  of   tu«  opinion   that    U>e  afflribAtlTe 
erl dance  of  the  exerclae  of  ordinary  care  on   the  part  of 
the  appellant  Is   so   strong  that  the  verdict  must  be  con- 
sidered as  being  uinnlfestly  and  eleiirly  against  the  weight 
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Th«  Jud«ia«nt  will   be  reveraed, 
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MR*  JUSTIOK  OVCONHOH  DISS}3HTIH6: 

Plaintiff  aadA  out  a  vritm   facie  caa«,  «ad 
the  burden  then  was  on  the  defendant  to  prore  by  a 
preponderance  of  the  erldenoe  that  it  had  exercieed 
ordinary  oare  to  pz>oteot  plaintiff's  property.   The 
defendant,  in  ay  opinion,  fell  far  short  of  thie* 
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T.   ALL5H  BRAI4*. 
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AppeH««, 


U\ 


T.   L.    JOSSS,   9%  al 
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CIKCUIT  COURT. 

OOOK  COUMTY, 


A.   M.    'XARSL  and 
A.   M.    HONEY<aSZ«L, 


A]»|)ellantp., 


..^ 


MR.    JUSTIdB  C'CCfHKOR  dellTered  ttaft  opinion  of 


the  oourt. 


T.  Allen  Beall  filed  his  bill  of  complaint  against 
Thomae  L.  Jones,  Alfred  H.  Trego,  A.  M.  Barel  and  A.  M. 
Honeywell,  praying  for  an  aeoounting  undor  a  contract  en- 
tered into  between  the  parties,  Maroh  25,  1908,  and  for  the 
renoTal  of  the  trustee  therein  named.   It  was  decreed  that 
the  defendants,  Trego,  Karel  and  Honeywell  pay  to  the  com- 
plainant certain  specified  sums,  to  reverse  which  the  de* 
fendants  JSarel  and  ^loneywell  prosecute  this  appeal. 

Zt  is  alleged  in  the  bill  that  complainant  and 
the  defendants  Trego,  SareX  and  Jones  entered  into  a  writ* 
ten  contract  March  25,  1908,  and  that  the  defendant  Honey* 
well  signed  the  contract  the  following  day.   The  contract 
is  set  up  in  haeo  rerba.   Trego,  Sarel,  Jones  and  Beall 
are  parties  of  the  first  part,  and  Trego  as  trustee,  is 
party  of  the  second  part.   It  proyides  that  the  parties 
of  the  first  part  will  deposit  with  the  trustee  265,000 
shares  of  stock  of  the  St.  Helenas  Mill,  Ore  and  Power 
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Company,   a  corporation  organised  undnr  the  Itan  of   the 
Stat*  •f  Washington;    that   the  parties  will   oaeh  siibseribe 
and  pay  to   the  treasurer  to  be  selected  ^5,000,  less  such 
payments  as  each  of   the  parties  had   th^-retofore  made  on 
account  of  the  i:t.   Helen's   :;oiiipany;    that  Trego  had  already 
paid  $2,750,  Sarel  $2, SCO  and  Bcall  $4,510,   and   in  addi* 
tiOB  they  had  executed  notes   in  the  amount  of  $8,000  for 
the  payment  of  which  they  were  jointly  liable;    that   the 
balance  of   the  #5,000  which  each  was  to  pay  should  be 
paid  At  the  rate  of  $500  per  month  on  the  15th  of  each 
month;    that   th'^'   stock  which  was   to  be  deposited  under 
the  agreement   should  be  applied  by  the  trustee  and   treasurer, 
under  the  direction  of  a  majority  of  the  beneficiaries,   in 
the  promotion  of   the  Pacific  Power  &  Railway   Conpany,  an« 
other  corporation  organised  under  the  laws  of  Washington. 
It  further  provided   tliat  the  trustee  should  hold  the  stock 
and  all  property  and  money   in  trust  for   thi?  benoficiarlss 
under  the  agreeraent;    that   the   stock  should  be  exchanged v 
by  the   trustee  as  soon  as  possible  for  not  less  t}ian  400,000 
shares  of  the  Pacific  Power  k  Hallway  Company;    that  Trego, 
Sarel,  Beall  and   Honeywell  i^ould  each  rrtoeiTe  at  once 
25,000  shares  of  the  stock  of   the  Pacific  Power  and  Kail-* 
vays  Company,   (Jones  being  expressly  excepted)   prorided 
such  parties  deposited  with  the   trustee  an  irreyocable 
power  of  attorney  authorising  him  to  TOte  such  stook  at 
any  meeting;    that  the  remaining  300, 000  shares  of  stock 
be  held  by  the   trustee  for   the  benefit  of   the  present 
and  future  beneficiaries;    that   during   the   construction 
of  the  hydraulic  and   electric  plant  by  the  Pacific  Power 
and  Railway   Company   the   trustee  should  TOte  all   thR   stock 
deposited  with  him  for  directors  of  that   company  to  be 
selsctfd  from  the  beneficiaries  only,   exoept   t}iat  if  it 
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wa«  ncoAtsary  to  hare  a  dlreotor  r«>8ident  in  Washington* 
then  suoh  director  might  be  to ted  for  by  the  trustee* 
It  further  proTided  that  nev  members  might  be  admitted 
upon  condition  that  they  should  be  elected  by  a  major* 
ity  of  the  existing  members  and  should  pay  $5,000  eaoh; 
that  suoh  new  members  should  contribute  and  deposit  with 
the  trustee  sufficient  stock  of  the  St.  Helen's  Company 
to  entitle  eaoh  to  an  exchange  of  75,000  shares  of  the 
Pacifio  Power  &  Railway  Company,  which  should  be  deposit* 
•4  in  the  same  manner;  that  all  profits  should  be  held  by 
the  trustee  for  the  benefit  of  the  beneficiaries;  that 
upon  completion  of  the  plant  the  trustee  and  treasurer 
should  divide  all  stock,  moneys  and  property  amongst 
the  beneficiaries,  share  and  share  alike;  that  the 
trustee  should  issue  to  each  party  sigiiing  the  agree* 
nent  when  he  had  deposited  his  portion  of  the  stock  and 
paid  the  money  re<tuired,  a  certificate  reciting  that  the 
party  was  a  beneficiary  under  the  agreement;  that  euch 
oertificate  should  be  issued  to  new  members,  "provided 
that  not  more  than  ten  members  shall  be  admitted  to  the 
benefits  of  this  agreement,  except  by  a  thre«*fourth0 
TAte  of  the  previously  admitted  members." 

The  bill  further  avers  that  all  of  the  parties^ 
•xoept  Jones,  on  the  next  day  executed  a  written  agreement 
which  recited  the  execution  of  the  contract  and  the  payments 
as  therein  stated,  and  provided  that  interest  be  allowed 
on  such  sums  at  the  rate  of  seven  per  cent,  until  the  pay* 
aents  had  been  equalised.   It  is  further  averred  that  the 
parties  deposited  with  the  trustee  265,000  shares  of  stock 
of  the  St.  Helen's  Company,  of  whioh  complainant  deposited 
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185,000  8h&r«a;  that  ooraplalnant  executed  the  power  of 
attorney  aa  prorided  in  the  oontraot;  that  complainant 
paid  ^90,  the  bulanoe  of  hie  $5,000  to  the  treaaurer; 
that  thereupon  it  heoame  the  duty  of  the  truatee  to 
iaeue  a  oertificate  to  ooraplalnant,  but  that  the  truetee 
refused  to  do  so;  that  the  parties,  exo(?pt  Jonea,  oon* 
etituted  the  direotora  of  the  two  ooapaniea,  and  that 
Trego  waa  President;  Sarel,  Treaaurer  and  Honeywell, 
Secretary;  that  there  was  alao  a  director  resident  in 
Waahlngton;  that  it  becaae  the  duty  of  the  trustee  to 
ezchango  the  stock  as  provided  in  the  contract,  but 
that  through  conspiracy  with  the  defendants,  Barel  and 
Honeywell,  he  refused  to  do  so,  and  refused  to  iaaua 
stock  in  the  Pacific  &  Railway  (Company  to  complainant. 
It  waa  further  aTerred  that  it  waa  the  duty  of  the 
other  members  to  paj/  in  the  balance  of  the  $5, COO;  that 
alace  the  execution  of  the  contract  Jones  paid  only 
$1,000,  and  the  other  defendants  but  $300;  that  thnre 
was  due  from  Trego,  $2,000;  from  Ear el  $2,200;  from 
Honeywell,  $4,000,  and  from  Jones,  $4,000;  that  Trego, 
Barel  and  'loneywoll ,  being  in  control  of  the  two  con* 
paniea,  conspired  to  get  posaoaaion  of  the  stock  belong* 
ing  to  complainant  without  adoqxiate  consideration  and  for 
that  purpose  had  Judgment  confeased  on  one  of  the  netaa 
againat  complaAmmt  for  $1,800  and  leried  upon  eoaiplalzh* 
ant* a  stock  of  the  par  value  of  ;^115,000,  which  Judgment 
complalzumt  was  compelled  to  pay.   The  prayer  of  the  bill 
was  for  an  accoxmting  and  that  the  trustee  be  removed. 

The  defendants  fll'?d  a  Joint  and  several  anawer 
in  wMbh   they  admit  the  signing  of  the  contract  of  Uarch  26, 
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1908  (  iBUt  aT«rred  that  it  was  net  t«  be  effeotire  until 
and  unlesB  it  vae  executed  by  ten  members;  that  it  was 
the  und'^rstanding  and  agreement  that  the? re  nhould  be 
#50,000  In  the  fund,  or  $5, COO  from  eaeh  of  ten  meabers, 
and  that  until  this  was  done  the  eontraet  was  not  to  ba 
•ffeotire;  that  copies  of  the  oontraot  were  giren  to  the 
sereral  parties  for  the  puri>ose  of  enabling  thera  to  sclioit 
new  members;  that  many  persona  were  solioited  to  become 
members  without  suooese.   Defendants  denied  that  they 
deposited  any  stock  with  the  trustee  under  the  oontraot, 
or  o.therwise,  but  admit  that  complainant  sent  his  stook 
to  the  trustee,  which  was  later  returned  to  him;  that 
owing  to  the  failure  to  secure  ten  members  to  the  agreement 
it  was  abandoned  and  no  stook  was  deposited  under  it,  no 
oertifieates  issued,  no  exchange  of  stock  made,  no  trust 
fundB  moeiTed  or  paid  out;  denied  that  there  was  any 
payment  made  by  any  of  the  parties  under  the  contract » 
but  averred  that  all  such  payments  were  made  by  the  several 
parties  without  any  joint  agreement  between  them;  avers  that 
the  St.  Helen's  Company  nfrmr   had  any  tangible  assets;  that 
it  claimed  some  water  rights  in  Washington  on  the  strength 
of  which  defendants  purchased  some  stock  from  complainant  ; 
that  the  rights  were  afterwards  made  a  part  of  the  United 
States  Forest  Reserve,  and  that  on  account  of  failure  of 
the  Rt,    Helen's  Company  and  Paeifio  Power  &   Railway  ::ompany 
to  proceed  wiLth   their  projeot,  the  National  Ck>vernment 
eaneeled  all  the  rights  of  the  two  concerns;  denied  any 
eoBspiraoy,  or  that  there  was  any  demand  for  an  accounting, 
or  that  oemplainant  is  entitled  to  any  relief. 
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Th<*  ORUse  was  rt^ferred  to  a  Toaster  in  ohanoary 
who  took  proof*  and  sMda  a  report.   H«  found  that  the  con* 
traot  was  in  foroe  and  eff«ot  from  the  data  it  waa  executed; 
that  the  partitas  had  hoped  to  eeeure  new  meabert,  but  were 
un@aoc8BRful;  that  a  year  afterwards,  March  26,  1909,  the 
parties  abandoned  the  oontraot  and  entered  into  another 
•f  aiailar  import,  with  a  few  objectionable  features 
omitted;  that  the  seoond  oontraot  neyer  went  into  effect; 
but  that  there  should  be  an  accounting  between  the  parti «?8 
for  advances  by  them  subsequent  to  the  date  of  the  contract, 
JIaroh  25,  1908.   The  master  stated  the  account  between 
Trego,  Iterel,  Honeywell  and  ooraplainant,  Jones  being  omitted. 
The  account  as  stated  showed  the  amounts  paid  subsequent 
ts  the  date  of  the  contract  as  follows:  Trego,  $2, 258. 71; 
Barel,  #2, 715.52;  Honeywell,  13,054.87,  and  Baall ,  $1,515. 
The  master  found  that  the  total  of  these  payments  should 
be  dirided  between  the  four,  and  that  Beall  should  pay 
$1,021.02,—  $579.50  to  ISarel  and  $718.86  to  5loneywell. 
To  this  report  complainant  filed  ninety  objections.   They 
were  oTerruled  and  ordered  to  stand  as  exceptions.  An  in* 
terloeutory  decree  was  entered  by  the  court  sustaining  some 
of  the  exceptions  and  overruling  others,  and  the  aaster  was 
ordered  to  restate  4h«  account  in  accordance  with  the  de« 
eree.   Thereafter  the  master  withdrew  the  accounting  part 
of  his  report  only,  and  restated  it  in  accordance  with  thit 
decree.   In  this  restatement  complainant  was  given  credit 
for  the  amounts  expended  by  him  prior  to  the  date  of  the 
contract,  as  well  as  aftezTsards,  but  the  defendants  were 
not  given  or<^dit  for  any  sum  paid  prior  to  the  contract, 
but  only  that  which  was  paid  out  subsequent  to  it.   To 
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thla  suppleinental  report  defendants  filed  olijeotlons. 
They  were  overruled  and  orcl<»red  to  stand  as  exoeptlons 
which  were  likewiee  overruled  and  a  decree  entered.   The 
■aster  la  his  supplementalreport  stated:   *I  understand 
the  said  order  of  the  Court  to  direct  the  Master  to  make 
the  computation  stated  above  and  not  consider  the  merits 
•f  the  case," 

The  decree  is  manifestly  unjust  and  inequitable; 
In  fact,  it  is  not  sout^ht  to  be  defended  in  this  court  on 
either  of  these  grounds.   There  can  be  no  equitable  reason 
mhy   complainant  in  the  accounting  should  be  aA»wed  for  the 
aiBOunt  he  had  expended  prior  to  the  execution  of  the  oon* 
traot  and  the  defendants  Trego>  and  Xarelnot  be  given 
ar«dit  for  the  amount  expended  by  then  prior  to  the  eon«* 
tract.   In  fact,  it  is  not  even  suggested  by  counsel  for 
oomplainant,  nor  could  it  well  be,  that  the  decree  is  Just 
•r  equitable.   It  is  sought  to  be  justified  apparently 
•nly  on  the  ground  that  no  objection  was  filed  by  defend* 
•Bts  te  the  masters  report  that  such  credit  was  not  given 
them  in  the  first  account.  As  the  master's  first  report 
did  not  take  into  mcoount  any  money  expended  prior  to  the 
contract*  and  as  the  result  was  in  favor  of  the  defendants 
and  against  complainant*  there  was  no  need  to  file  object* 
ions,  and  it  was  only  after  the  Blaster  gave  credit,  as  he 
was  directed,  to  complainant  and  did  not  give  credit  to 
defendants  for  the  amounts  expended  prior  to  the  contract, 
that  they  had  an  opportunity  to  file  objections.   It  ap« 
pears  from  the  evidence  that  the  Bt.  Helen's  Company  was 
Incorporated  for  $1,000,000,  and  the  Pacific  Power  k 
Railway  Company  for  $2,000,000;  that  neith°<r  of  them  had 
any  assets,  except  a  tentative  claim  for  some  prospective 
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wat«r  power,  which  olalm  was  aftc^rwardt  canceled  by  the 
Hational  OOTernment;  that  th"  expenditure  of  money  prior 
to  the  contract  was  laade  by  the  three  parties  on  behalf 
of  the  St.  Helen's  Company,  and  whateyer  claim  these 
three  parties  had  was  against  tho  St.  Helen's  Company » 
and  neither  had  a  claim  for  such  expenditures  against  the 
other;  that  moneys  expended  8u))B0quent  to  the  date  of  tho 
contract  was  expended  by  the  seyeral  parties  on  behalf 
of  the  two  corporations,  and  that  neither  of  the  parties 
wo\U.d  have  a  claim  against  any  other  of  the  parties,  unless 
by  Tirtue  of  the  contract*   "Rarel ,  Trego,  Moneywoll,  Jones 
and  Bturtorant,  all  t^'stified  that  prior  to  and  at  the  timo 
of  the  execution  of  thft   first  contract,  it  was  expressly 
understood  and  agreed  that  the  contract  should  not  become 
effective  and  binding,  until  and  unless  ten  persons  were 
secured  who  would  Join  in  the  contract.   This  is  denied 
by  complainant, who  testified  that  no  such  statement  was  made, 
but  that  it  was  underetood  by  all  of  the  parties  that  the  eon- 
tract  would  be  effeotire  as  stated  by  its  terms  upon  its 
delivery.   It  ie    oonceded  by  all  partiec  that  the  seoond 
contract,  which  was  signed  by  all  parties  to  this  litigation, 
did  not  become  effective,  and  was  not  to  become  effective 
until  at  least  ten  members  had  executed  it.   The  two  con* 
traots  are  almost  identical,  except  that  two  provisions  of 
tho  first  contract  with  ref<^rencn  to  the  oxohango  of  the 
stock  of  tho  twooompanies  and  the  voting  by  the  trustee 
under  his  power  of  attorney  for  certain  individuals  were 
eliminated  from  the  second  contract*   The  provisions  in  each 
contract  in  reference  to  obtaining  siembers  are  substantially 
the  same.   There  is  other  evidence  in  the  record  that  tends 
to  support  defendants'  theory  that  the  contract  was  not  in* 
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tendttd  to  be  •ffectlv*  until  additional  parties  had  been 
••oured.   The  oomplainant  B«all  and  the  defendanti^  Barel, 
Trego  and  Honeywell  are  related  to  eaoh  ether,  while  Jones 
and  SturtOTant  are  not.  Ve  think  it  clear  that  it  was 
not  the  intention  that  Jonos  should  be  held  under  th«  oon* 
tract,  for  it  appears  that  the  day  after  it  was  signed  the 
ether  parties  to  it  provided  for  the  payment  of  intrrest 
on  thn  sums  that  had  theretofore  been  paid.   This  agree* 
ment  was  not  signt'd  by  Jones,  and  there  its  other  evidenoe 
in  the  oase  that  ol early  shows  that  Jones  was  not  oon« 
sidered  as  being  bound.   After  a  most  eareful  considera- 
tion of  all  the  evidence  in  the  record,  we  are  of  the 
opinion  that  the  finding  of  the  Blaster  that  the  contract 
was  to  be  in  full  force  and  effect  from  its  date  is  not 
sustained,  but  that  such  finding  is  manifestly  against 
the  weight  of  the  evidenoe.  Vhethcr  a  contract  is  de«* 
livered  so  as  to  become  a  binding  obligation  is  a  ques* 
tlon  of  intent.   We  hold  that  the  intention  of  the  parties 
was  that  it  should  not  be  binding  until  additional  persons 
had  executed  it;  that  as  therr  was  a  failure  in  this  re* 
gard,  thf^  contxaot  never  was  in  force  and  effect.   Other 
allegations  of  the  bill  were  in  no  manner  proved  by  the 
evidence.   Complainant's  entire  case  and  his  right  to  re* 
cover  is  based  upon  the  cAntraot,  and  the  finding  of  the 
master  and  the  decree  can  only  be  sustained  on  the  theory 
that  thr  contract  became  effective  at  the  time  At  was 
executed,  although  thereafter  abandoned,  and  since  we 
have  held  that  the  contract  was  never  in  effect,  the  decree 
of  the  Oirouit  Court  of  Cook  County  is  reversed  and  the 
oause  remanded  with  directions  to  dismiss  the  bill  for 
want  of  equity.  As  this  is  a  chancery  proceeding  we  can 
apportion  the  costs.      Ve  think  the  costs  in  this  and 
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th«   trial   court   should  be   tqually  apiortioned 
betve«n  tki«  ooaiplalnaiit  and  tii«  d«f«ndanta  Tr«ge« 
£ar«l   and  Uon«j««ll,   each  paying  one-fourth 
thereof,   and  it   la   so  ordered. 


WITH   DIHBCTIOM. 
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ANTON  J.    CKiiMAi:,   Bailiff  etc., 
for  use  of  ttolaert  Eckhardt, 


VSi 


Appellees 


CHICAGO  BONDIMO  &  SURBTY   GC 

Appelj 


APPKAL  7R0H 
MTJNICIPAL   GOITRT 
07   CHICAGO. 


"^11  I.A.  3  37 


MR.  JUSTICR  ©•CONNOR  delirered  the  opinion  of 
the  court. 

This  iB  a  suit  brought  en  a  replerin  bond. 
The  case  was  tried  before  the  court  without  a  Jury; 
there  was  a  finding  and  judgment  in  favor  of  plain- 
tiff for  $95.91,  to  reverse  which  defendant  prosecutes 
this  appeal. 

The  facte  are  agreed,  and  the  only  point 
urged  for  reversal  is  that  the  judgment  entered  in  the 
replevin  suit  in  which  the  bond  was  given  was  insxxffi- 
cient  to  support  an  action  on  the  bond.   The  judgment 
is  as  follows: 


"The  court  finds  the  right  of  possession 
of  property  in  the  plaintiff  in  replevin,  but 
held  by  the  defendant  for  the  payment  of  #34,71, 
it  is  therefore  ordered  that  Judgment  on  finding 
be  entered  in  the  alternative;  that  plaintiff  pay 
the  defendant  ^34,71  in  twenty  days,  or  that  a 
writ  of  retorno  habendo  issue  for  the  property 
replevied,  costs  adjudged  against  the  plaintiff." 


The  argument  is  that  tnis  judgment  is  insuffi- 
olsnt  because  it  finds  the  right  of  possession  of  the 
property  in  plaintiff  instead  of  the  defendant.   Section 
22  of  the  replevin  act  provides  that  "if  the  property 
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wae  held  for  the  payment  of  any  money  the  judgment  may 
be  in  the  alternative  that  plaintiff  pay  the  amount  for 
vhioh  the  same  waB  rightfully  held  with  proper  damages 
vithin  a  giyen  time,  or  make  return  of  the  property." 
While  the  Judgment  of  the  court  might  be  better  express* 
ed  than  it  is,  yet  we  think  it  is  a  sufficient  compliance 
with  section  22.   It  in  effect  holds  that  the  property 
wae  held  by  the  def  enclant  in  replevin  for  the  payment  sf 
Boney,  and  it  was  ordered  that  unless  the  amount  for 
which  is  was  so  held  be  paid  within  twenty  days,  the 
property  be  returned.   This  is  all  that  the  statute 
requires,  and  the  Judgment  of  the  Municipal  Court  of 
Chicago  is  affirmed. 


\am  #ntn^«t  »'*^  x^aon:  xn»   To   .*r    r^^q    '^lij    'lol  blerf   saw 
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THEODORE  F.    toNCKMANU, 

ApptUa&t. 


▼  B. 


REUBOT  »>.  DOHNELLEt, 

Appellee. 


MRr:nJSTICE  O'COJ 


»EAL  FROM 

CIRCUIT  COURT 

COOK  COUITTT. 

21 1  I.A.  3  47 

)R  dellTered  the  opinion  of  the 


court. 


Thie  appeal  involyeB  tlie  other  memli^er  of  the   saae 
firm  that  is  inyolved  in  the  oaee  of  Yondrak  ▼.   Donnelley, 
Gen.   Ho.    33734.     The  faota  being  identical,   the  opinion 
filed  this  day  in  the  Yondrat  oaae  is  controlling  here. 

The  judgment  of  the  Circuit  Court  of  Cc  Dk  Coimty 
it  therefore  affirmed. 
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AUTO  UTILITIES  ^iANUPAC TURING 
COMPANY,  a  corporation. 


ApptllseJ 


U.    8.   BLOW  PIPH  and    OUST   C^L- 
LBCTIUO    :ca4PAHY^  a   oorporftion. 
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APP'AL  PROM 

MUNICIPAL  COURT 
OP  CHICAGO. 


UH.  JUSTICK  THQitSCN  delivered  the  opinion  of  the 


oourt. 


The  Auto  UtiXitiea  lianufacturinjj  Coapany,  appellee, 
hereinafter  referred  to  &a  the  plaintiff,  brought  this  ac- 
tion in  the  }/.unioipal  Court  of  Chicago  against  the  U.  &. 
Blow  Pii>«  and  liuet  Collecting  Compariy,  hereinafter  referred 
to  as  the  defendant,  claiming  a  coBcaiBsion  on  a  contract 
entered  into  between  the  defendant  and  the  ITational  tialleablt 
Casting  Conpany.   The  plaintiff  recovered  a  Judgment  amount* 
ing  to  $120.75,  frora  which  the  defendant  hae  appealed. 

The  plaintif  was  engaged  in  InBtalling  certain 
ventilators  and  etaeks  in  the  plant  of  the  iialleable  Cast* 
ing  Company  aa  a  part  of  a  veiitilating  eyatem.   There  wnre 
■oae  ho ode  needed  in  connection  with  this  uork.   Mr.  Becker 
of  the  plaintiff  oomiiany  conferred  with  Mr.  Hahn  of  the 
defendant  oompany,  and  asked  him  to  figure  on  these  hoods 
and  subait  his  bid  to  the  Malleable  Casting  Conpany.  Becker 
•ays  he  told  Hahn,  "in  figuring  the  Job,  to  figure  five  per 
cent  for  ae  in  compensation  for  what  I  had  done  on  the  Job. 
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•taaC   9XtfjB<iXJji>:  *i{J'  ^o  ;frtaXq  «ri;f  ni  «:ri9«#0   brtw  •lOifiXjttirsT 
^•Xo»H   .til     .attovr  nidi  siilv  noi^dSArcoo  a2  bsibeftii  eboo||  •aio« 

t9>(o:i::      .^GtwipRoO  ^JtirivC)  tiLiSa9lisCi  9tii    oi  bid  •tH  tlmtua  btsM 
fii  »yit  a^iotii         ,  ft^.ii/ai'"  .  '■■riaK  blof  »if  (txsa 

.cfot  orii  no  onol*  bad  X  ^«ciw  lal  noiJA«iTttqM90  nl  9£i  lot  i^3»& 
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H«  aaid  he  would."  The  defendant  ooiapany  ultimately 
oleeed  the  oontraot  with  the  Malleable  Casting  Company 
ooTering  the  hoods  In  questlAn,  the  amount  inrolTed 
iMlag  #2415.00.   The  plaintiff's  olaim  ie  based  on  five  per 
sent  of  that  amount,  whioh  is  $120,76.   The  nature  of  the 
plaintiff's  olaim  is  best  expressed  in  the  lan^^uage  used 
by  them  in  a  letter  addressed  to  the  defendant  under  date 
•f  Kay  4,  1917 »  in  v.hioh  we  find  this  language:   "this 
company  furnished  its  serrioes  to  you  in  seouring  an  order 
amounting  to  $2600.00  or  $2700.00  from  the  Malleable  Cast* 
ing  Company  and  the  agreed  commission  to  be  paid  us  by 
their  Mr.  Hahn  was  fivs  per  oent." 

The  defendant  urges  that  the  judgment  should 
be  reversed  because  the  making  of  any  contract  inrolr- 
ing  aervioes,  on  its  part  to  secure  an  order  or  contract 
for  the  defendant  in  oonsid* ration  of  the  payment  of  a 
oomaission  to  it  by  the  defendant,  was  a  matter  beyond 
the  soope  of  the  buainosn  of  the  plaintiff  as  defined  in 
its  sharter  and  therefore  ul tra  vires .   It  appears  from 
the  record  that  tho  corporate  powers  of  the  lifeintiff  as 
authorised  by  its  charter  y^^reF'^to   manufacture,  buy,  sell, 
use,  and  deal  in  automobile  specialties;  to  tnAnufaoture, 
buy,  sell,  use,  and  deal  in  and  with,  machines,  goods, 
wares,  and  merchandise  of  all  kinds;  to  purchase,  sell, 
least  and  deal  in  invsntions,  patentu,  and  prooesses, 
•md  in  oonn'sction  with  Ite  business  of  manufacturing, 
buying,  selling,  using,  dealing  in  and  with  machines, 
goods, wares,  and  merchandise,  patents,  inventions,  and 
processes,  to  oonstruot,  build,  lease,  own,  and  operate 
all  necessary  factories,  shops,  buildings  and  plants," 


Xt^immlfJjf  ^Dumnao   iaabmfJob  9tVt     *  ,b£is<nr  ltd  S>taa  tH 

•x»q  BTl'^  no  'ifimsixi  ot  salulb  m^'itiJaiAlq  9d7     ,00,9X^24  3al««tf 

i>««y  9i':^Mr^a'  i  agciTQX*  Ja  ?c'  r1  ptiwlo   »*'5f1:l.tnJ:«Iq 

«lri^*      j»ajsj»a«*X  alxl.*  w  iloJUI  .  .  0 

xabto  OK  sflri'Xtr»«>»  «1  uo"^  oi   aaoirrias   a^i  iJdxfsJtinci/l:  tn&qMioo 
•ineCi  •£(fM)XX«U  «f(i  xo'xl  OO.OOVSl  no  OO.OOdS^  o^   3nl;]-rtuo<sui 

•trloTCfi  io6iJ«oo    -jy.£i  to  ^it'^jm  srtt  ©aufirvnifi   &9«t«>vm:   srtf 

io«T:;Jjioo    -io  'i»bio  rrra  nixtt^tt   o*   liusq  a*.t   i:o    ^a^olvr^H  y?i 

»  "^o  Ifldcxsq  '  .'ol^A-s-'bianoi)  ni   Jn»?i>ns'J»i»  ^>i 

bL'0>c9ti   I*****  «   ajjT?   tiTUibti9"tfb  sfljf   >£<f   ti   o^   nciawxw!;oo 

nJL  uanllftb  a*  ^"iiinlBlff  9tlt  'to  5?e©nJti»jnf  «;1J  'io  »<ioc»c  *j(* 

»4t  lli*itl4l^  9;{J    "^0   etf)»'cq  «^ato<rt©©   atfi   Jsri^   b-xoopi   '■•1.7 

(•'xc/i-oslunaM  oJ    ;8-^i^.LBJt&«>(ia  oLliSomotu»  ni   la9Ji  bus   ,ft«ti 

,«l>eo2i  ,of)nliXo«at   ,Ai;Mw  biui  ni   Im»b  ctii\   ,9ax;   .XXaa    .^utf 

,XX»8   .•SAdcttn;  oj    ;ab^X^'      '     '" -^  aaJt&rtexioafta  bnai  •taT«v 

,a9')a»0  97q  biia  tUia^iati  «c:no.Jn»vfiX  nJL   X^eb  ban  t«at^ 

,;;inJ:ti/;foA'Ufniiit!  to  aa^nlswrf      v*"    "    -  rol^foptmoo  cti  £iMi 

bOA  .aAoi^csTni   ,!iJa*4£|qi  ,*^  '<^^   •a«i:«w«itbooa 

aj-fliaqo  box?   ,rvo   .inrar.fiX   ,bXJ:j.o    , jr.i.T.j.-r?   -    -"    .a9a««90t(i 

*,BSntJ     '         Tjnib/ijutf   .aqoffo   ^^^Itf^to  ■—-•--    fXjB 


In  m««ting  this  oontention  advanoed  by  the 
defendant,  the  plaintiff  arKues  that  it  was  within  its  ohar» 
tar  powers  to  Install  the  rentilating  aystam  in  queetion, 
Bor  would  it  ha7«  been  beyond  its  oharter  powers  if  it  had 
installed  the  hoods  used  in  conntotion  with  that  eystsa, 
and  that  if  the  plaintiff  had  th<'  right  to  install  the 
Tentilating  eye tern,  then  as  inoidental  to  such  power «  it 
had  the  right  to  sublet  any  part  of  the  work.   Thie,  no 
doubt,  is  true,  but  if  fails  to  mest  the  defendant's  con- 
tention. Ths  plaintiff  did  not  sublet  the  oontraot  for 
the  hoode,  but  the  defendant  made  an  independent  contract 
direct  with  the  National  (Malleable  Tasting  Company  to 
furnish  the  hoods,  and  th>  plaintiff* s  claim,  as  distinctly 
stated  in  their  Istter  frora  which  we  have  quoted  ia  that 
they  are  olaiming  a  oommiaBion  for  services  rendered  in  pro«> 
ouring  that  contract  for  the  defendant,  and   that  is  the 
theory  of  the  statement  of  claim  filed  hert^ia.   Xn  our 
opinion,  th<^  charter  powers  of  the  -plalniif^^  as  wa  have 
qu<Mredr  thewr,  are  not  such  as  to  permit  it  to  collect 
oonmissione  for  serrloes  rendered  in  procuring  contracts  for 
•  there,  erfin   though  those  contracts,  inTolY#?i|iuoh  a  subjoct* 
matter  as  would  bring  the  contract  within  the  j^Laintiff ^ 
charter  powers  if  it  was  making  the  contract  itself,  and 
•Ten  though  the  ceijitraot  on  which  the  commission  is  claimed, 
has  been  auide  in  conjunction  with  and  incident  to,  a  sejpar* 
at^  and  distinot  contract  had  by  the  pl«4ttiiff  with  the  sam^ 
yarty  with  which  the  other  contract  has  been  made*    1 

¥•  do  not  doem  it  necessary  to  discuss  the  other 
points  urg«d  by  the  appellant.  For  the  reasons  giren,  the 
Judgment  of  ths  Elunicipal  Court  will  be  reversed. 

R>>VKRSKD, 


or:    ,  ow  axftf   '!:o  J"xs«[  \;tja  j^»Itfu«   of  i[{-}\Xt  aaii  b«d 

lol  ^earcfROo    oc^   ^aXefta   Ion  bib  ttlStiimlii  »dT     ,tioiiit»i 

OS  -vutqnoCi  ^RxJ'aA;    ^> Ic/di^ X Xa24  Ijinoli^aW  fvtl  di^lv  it>»rtb 

iadi   ^t  beicup  *T«rf  »\r  iteiriw  rntt  t»*t«/  tl^#  rri  b^tMtm 

af{;f   aX  ^/^'{^   biffl   , tftAbn»l«.5)  *it(f   tel   .trst^t-fioa    Ja/li-  jioJtixfo 

t:  tJ  akuXo  to  tnii!fi!»iiiia  <^iU   to  xt**^^ 

9VJSdL  «v  »A-  ■^^liaXAlq  9tti  to  aiA-srofi  'xeit'SAfCo  »[lf  tUotniciO 

tt^tlcto  .tXisxdc  Oiit  tA  r<.tijft  ttm  atM  tmuAit-ik^t^ttp 

tol   sJeiiT;frt03  Siii^ufooiq  itJ   b^t^feffst   a»eXrt»8  tot   ffttola^Xiznoo 

-isftr  '  ^i^lpNrXoynX   ta^oAt^noo  tttrndi  rfgoari*  £(«iv#  «aterfio 

»»Vii;>..  .,iX;i  art*  ni;t*lw  fasniaon  9di  sf^lttS  bXwcw  im  x^iiasi 

,b»aX;sXo   sJt  noisaiiaaon   ^if^  lisXxivr  ne  i'6d'XJi;}::iC>  ert^r  (i;^<Mf^  i)r«T« 

oOA^Stt  ^   .0;^  IflobXoxti  biMt  t(lXv  a^ltonulnoe  al  nbam  tt^»4  aad 

•naa  nHf  tCtXw  l*tli^^ftX»X^  9i{i  y^  hM  isatttioo  ionitaib  bam  t^a 

,9biUL  mad  8JKf  St.aiitro'?  trnfi-o  srij  lisiii*  il*Xv  x^'<*9 

i^diQ  9ti3   unutfib  0t  yciMtidHD^n  Zl  m»9b  iaa  ob  »\i 

mtiS   ,q»tX*4  anonftet  9iiS  to'i.      .InnXXA^qfl  wif  xtS  l)»2)au  a^TMloq 

.b^at^vst  Qtf  XXlv  i"Xtfot.   X«(2X£>Xaur  «tfi  lo  ^fnAfiia&irt 
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HA*  JUBTICE  ll^SOS  dollver-^d  the  opinion  of  tho  ocurt* 
In  thia  acticaa,  the  plaintiff,  Paul  Brautlgan,  adRilnis- 
trfetor  of  tho  ©state  of  Franfelin  Braiatlc^m^  deeoaaod,  roornr- 
ered  a  judgEont  against  tho  dofendaat,  Uhioo,  Overall  iJaundry 
and  aipply  Cofapai^,  a  eorporaticaa,  for  tho  oum  of  #8,000#00» 
fircn  vhicb  the  defendant  h&a  appealed*       Tho  aotion  ^as  based 
upon  the  alles^fl  negligenoe  of  an  employee  of  the  defendant 
in  driving  an  automobile  truck  and  striking  deoecu9ed«  Imook* 
ins  J»^  do«n,  <md  inflioting  injuries  from  ishioh  ho  died. 

She  daoeaeed  and  his  eone  were  engaged  T?ith  others  In 
work  involving  the  laying  of  wator  raalna  "by  the  City  of 
Ohloago*  in  -iSth  Avenuo.       Late  in  tho  afternoon  of  July  5,  1914 
irtiitt  they  <|uit  vork,  Baniel  Bz^utigan*  the  son  of  the  do- 
iMMUMd»  aged  about  thirteen  years,  lyaa  driving  a  toara  of  horsee 
and  two  dUEtp  ^agoaaii,  one  hitolied  behind  tho  other,  north  in 
4eth  Avonuo.       !Elier«  was  a  double  street  oar  track  in  that 
atre«t  Mfh±(3h  vraa  paved  with  stone  bloelca*       The  water  pipes 
wore  being  laid  in  the  oast  rc^td-^ray,  the  west  road*t7ay  ^hicdi 
had  never  been  pavod^  seems  to  have  boes  usuablo*  althou#i 
the  evidonoo  on  that  point  is  oonfllotlng.       Daniel  was 
driving  ixi  tho  north-botind  ti^jok^  and  his  fathor,  the  deceased* 
waa  followins  on  foot  Just  behind  the  roar  wagon.       There  was 
a  ahanty  on  the  weot  side  of  4eth  Avenue  at  the  south  side  of 
Vri^twood  Avsnuo.       ^han  about  one  hundred  feet  eoutfc   of 
that  ifijanty,  Daniel  started  to  pull  over  toward  it,  and  a«  ttM 
bad  his  toam  diagonaay  across  the  eotttlfc-«»ound  traok,  he  saw 


■?r{iS!^  ~  '■ 


*  IS  «> 

M  «tttam>Ml«  tryxok  ot^lng  &&m.  frcn  tho  north  in  th#  sovttb* 
YMKEoa  traiok*      H9  alowod  mi  Ma  toais*      tb*  taniok  svtag  or«p 
into  th9  ao0t»  or  north»bai.ind  t«*«M>lc»  iik«x*«upon  Daniel  hurrlad 
up  his  t««m  fto  that  hi«  v«gaii<  would  b^  oloar  of  the  path  the 
•nt<MBHQliil.e  l3ftd  tsKim*       fbe  truck  ^&n  nmnlnst  ftppcurontly^ 
vith  left  -nfheels  'betveon  ^fee  two  rails  of  the  nor^iHbcKmd 
tr&ak«  snd  rl#it  vheele  betveen  the  tvo  tradka*  ae  it  poeseA 
•loa*  to  the  rear  of  the  rear  wagon*      1%  mppmam  tvfm  tim 
teetiximy  that  the  right  front  oomer  of  the  tntoie  miOK^t  the 
deoeaeed  moA  ^i^oked  hiis  dbenm*      W:ktm.  the  truofe  etepi^edi*  the 
plal>3tiff*0  iritttessee  es^  the  deoefteed  «a«  lying  about  t«Qnt:!^<» 
fire  foet  belstnd  it«  ssad  the  dlefondm)t*8  vitneeeee  say  thie 
distanee  was  not  over  eevaai  C4P  ©igtit  f©ot»       Ihere  ifao  rmdh 
eoisfliot  In  tiie  enldenoe  as  to  ths  speed  of  the  truclc*       The 
yiaintiff'o  witaaesees  put  it  at  twenty  to  t^?enty-flTe  jsiloe 
an  hoar»  but  JSfoat  of  thess  are  oihoim  tc  have  toatlfied  at  the 
•WttBnr**  Ix^peety  the  day  after  the  aeoldenty  and  to  hsw 
stated  at  that  tixse  that  It  «a»  ^Ptsivelliig  *  pretty  fast*  or  at 
■good  epeedi*  amd  to  have  eald  they  ©mild  not  itfiire  the  speed 
In  miXoe  per  hour*       Hiore  warn  a  bMAMTllllns  apparatus  voi4c* 
lai^  «tt  the  ditoh  about  thres  hm^ered  feet  nort^i  ef  the  point 
shere  the  deosassd  eae  atmoJc*      In  oonneotlon  v?lth  this, 
Ihsre  vfts  a  on^le  extending;  aerose  the  tracks.       The  stan  epm 
4HPatinjs  this  appanatust  testified  t3mt  he  put  hie  foot  aa  ths 
««ble  to  hold  it  ^towi  a@  the  tvooa:  passed^  that  it  va«  ooDlng 
fttll  speed*  sntd  that  he  yelled  at  t^e  Qihsuffeur  as  he  pftassd# 
to  aliem  dcnm*       The  (iSaimttwap  testified  that  he  iras  not  /Rtoing 
over  tcsa  or  ttral^re  adLlee  on  hour  at  t^tie  point,  and  that  ^hmt 
he  stmfli:  dassassd*  he  was  not  p^tnti  ^^9t  twjst  or  five  miles 
per  hour*      He  further  testified  that  he  first  sMor  the  ds« 
SSMied  When  tlxlrty  or  thlrty-riTe  feet  swagr  fren  hist. 
Later*  he  testified  that  he  e^uld  stop  his  ttvafk  in  thres  op 
foio*  feet  shsn  «^ing  t«u  or  twelve  olloe  per  tMor*      Re  also 


amym  be  applied  his  brakes  as  soon  as  he  saw  dectftased  but  that 
the  paveemnt  was  vat  and  ha  s:^ldded.       All  the  testimomy  glran 
1^  the  plaliitl:?f'B  vltnesB  rraa  to  the  effect  that  the  pave- 
Mont  was  dry*     Baaed  on  the  defoRdf-%nt*B  erldonce  that  the 
deceasod  ^aa  lying  aeren  or  olgjat  foat  behind  the  truck  Tjhen 
It  stopped,   the  truolc  oorored  n  dlatanoe  of  thlrty-el;iht  to 
forty-thre©  fc^et  plus  tha  lenjrth  of  the  traok,  from  the  time 
the  brakes  were  applied  imtll  it  oarae  to  a  stop.       On  the 
d©fandiint*8  own.  ovidsnee,   th«>refore»   the  truolE  miat  have  been 
going  very  fast,  T;hothor  tho  pavement  be  taken  as  wet  or  dry. 
ihio  cjhauff csur  fiirthar  testified  that  the  wagons  obatruoted  his 
view  of  tha  doooased  until  he  was  ^thta  thirty  or  thirty- 
five  feat  of  iiini.      Wo  horn  was  blown  or  other  signal  given. 
9hen  the  deceased  care  in  view,  one  Roblnoon,  riding  with  the 
chauff eizr,   oallod  loudly,  but  the  warning  was  not  in  tllm  to 
•a;v&  hla,      Vien  the  ohauffmxr  undoriiook  to  p^ss  close  to 
theso  was(si0  on  the  left,  or  wram;  side,  it  beeame  his  duty 
to  esarolso  far  nare  care  than  ho  did  in  doing  so,  and  this 
witlicut  regard  to  tho  condition  of  the  west  roadway.      W0 
find  a©  evidence  in  the  record  Justifying  defendant's  conten- 
tion that  the  deceased  was  guilty  of  contributory  negligence. 
Def  @ndi»nt  aeeas  to  ocsxtend  that  Daniel  was  nefr.ligent  in 
drlYins  over  on  to  tho  south-boiEid  traofe  idien  the  truck  woo 
appr^aoiiiHii  on  that  track  frow  the  nortJi,       in  our  opinion,  the 
ervidenee  doea  not  dinoloae  eutfl;  a  eltiiation  aa  aould  sake  that 
••tion  on  his  part,  nej-'^lE^'tice,  and  even  If  it  did,   that 
negliganoe  could  not  be  ohvorgod  to  the  deoeaoed*       The  verdict 
is  sup ported  by  tUe  ovldonoe. 

Tim  deroiidant  ivrros',  a  ntmbcr  of  alleged  errors  in 
regard  to   the  adjsl salon  of  ovlder^^e.       Most  of  these  rulings 
wore  correct.       A  fow  of  thoa  minjht  be  conrsidered  erroneous, 
but  tiioy  i'3so  on  trivial  r!?.tterp  vihlch  in  no  vm,y  prejudiced 
the  dOi  ©ndajit  *  d  caao.       Thisj  r;.r^  nr*t  l^nortant  enoui5ih  to  refer 


-  4  - 

to  her©. 

It  is  further  alleged  by  the  defondant  that  the  court 

errod  in  p:ivlng  ths  followinr-  instruction! 

"You  are  further  tnotruoted  that/in  an 
action  ■brou;.;)txt  to  recover  'lauageo  oither  to  the 
person  or  property  caused  by  running  an  automohilo 
propelled  by  neohanloal  povrer  :t.lons  ^^  public  stroot 
through  a  residential  portion  of  an  incorporated 
city  at  a  c^o'i.tor  rate  of  apeod  than  fifteen  miles  an 
hour,  the  plaintiff  is  deemed  to  have  made  out  a 
pri?:'.a  facie  case  of  nogli^zenco  by  showing  the  fact 
that  tK°G  decoasied  war.  IdLlled  by  said  autonobile  'jnd 
tiiat  tho  porson  i'uruiing  such  automobile  was  at  the 
tine  of  the  injury  running  the  same  at  a  rate  of 
opood  grer.tor  than  tho  law  permits.* 

this  was  a  good  inetruction  (£gs£ler  vo.  V7aahbum  1C7 

111.  App.  53Sj  Ward  vs.  llereditli  820  111.  $6;   Hart5a>  va.  KOX" 

l»y  336  111.  154)  and  the  court  did  not  err  in  giving  it  unloss 

the  ovidono©  failed  to  shor  that  the  place  of  the  accident  was 

■within  0£7  incorporated  city  and  in  a  residence  district. 

Although  it  might  bo  said  that  T?hat  little  evidence  there  Tras 

on  that  point,  hp.rdly  supported  the  contention  that  it  was  a 

rocldence  district,  in  which  case,  the  instruction  should  not 

have  been  given,  tho  ermar  v/as  In  no  v;ay  prejudicial  to  the 

defendant.   The  inatruction  me-roly  told  th&  Jxiry  that  unler 

given  oirounstanoo  the  plaintiff  trould  be  deomed  to  hav© 

made  out  a  prima^  f&oip  oaoo  of  negligence.   Accunlng  that 

the  ?;;iV9n  olrourast&nces  In   fact  were  not  present,  it  remains 

that  the  evidono©  d3.d  make  out,  in  other  r©si>eot8,  a  prim^ 

faoje  caee  of  negligence  and  sore.         r 

The  defendant  further  complains  of  the  following 

instinictiont 

■■  The  coTiTt  instructs  the   jury  that  if  you 
^^bellore  froci  the  evidence  that  TVan^rHn  Srautigen 
\7hile  in  th3  axorcias  of  or^iiV-'.ry  oaro  for  his" 
aafety  and  -fithout  fault  or  neglifronoe  on  his  part 
lo::t  his  lifo  by  ;and  txircu£:;h  rJio  necliganoe  of  the 
defondant,   as  charged  in  the  doolHration  or  in 
oithor  count   tlicruof,    a:-;  aacndod,   and  tiiat   said 
Franklin  Brautigan  loft  him  Burvivin??;  nos:t  of  kin, 
then  you  should  liind  t'\.o  defondcait   guilty  and 
asaess  the  plaintiff's  drjsages  at  auch  tram  ao  you 
believe  Trom  the  ovidjnoo  v.'iil  bo  fuir  3j.%d   just 
compensation  based  upon  the  pecuniairy  loss,   if  any. 


—   B   «• 

rosvlti-ifZ  ~~ox.i   the  <l3'^.th  of  fti  9  3ff.ld  I^'rftnltltn 
Brautigan  to  his  ss.ld  next  of  kin,  not  ©xeoedlnR  the 
Bxca.  Oi   tea  thv>uajuad  ($10,000)  dollare** 

It  iwouid  have  ba«N%  mor«  icmirate  If  tM«i  instruction 

had  Inolttdod  the  pbraa»  •and.  i»ler  the  InBtraotlonn  of  tli© 

oourt*  "but  tills  omlsaion  cannot  bo  con«ldorod  r«v3relbl» 

©ri*or»       -    Sii4il&i»  ii-i£jtr*otionji  haTa  "beisn  airprored  by  our 

Supresa©  Coiirt.       £•  B^«  &•  ^.  R.  R.  Oo»  vo.  I^aynoj   Af3nlrilstyatop 

59  111,  541j  1.  ^.   3^..  L.  R.  H.  02,.  ^B,  Bataa     96  111.  470| 

Oaluniot  Btraat  ily.  Oo»  ts.  Ton  ?slt  173  III.  70,  in  th©  lattur 

oaa©,   til©  oo^irt  aaid,  at  pag©  755,  In  anowar  to  ti^©  contantlon 

that  t!"is  lnarfcamoti-;m  ^iras  errcmQOMB  in  that  ISio  susgeatlon  to  th© 

ijury  that  If  th«rv  round  tli©  appollnnt  guilty  the?  should  a3o«s« 

dit8sag9S  not  ©Koeodlng  tho  sue  claimed  In  the  d©ol-,ratian, 

■the  law  liiiilta  tha  liability  of  the  defondant  in  such  ©as©, 

and  in  all  Cvta^s  th«i  r©oovery  Ifi  Halted  to  th©  amount  of  th© 

of  th#  d©olara.tlonj  otid  it  ©an  not  b©  ©rror  to  ao 


fifcdviae  a  ^iivj  unlosa  tb®  laa^ais©  employed  be  sru^  as  to 

migseart  or  imply  tiiat  th©  jriry  should  or  would  b®  ©uthorla  d 

to  asadse  th©  full  aa©unt  of  tti©  daiaage  claimed  In  th©  doolar- 

»tion  or  permitted  by  law  tc  b©  r©co^r©rod  in  th©  cas©«       Thl© 

inartinaotion  doo»  not  offend  in  that  raspoot  ««»»»" 

Moraover*   tho  Judgciont  bar©  is  not  larg©  and  apparently  th© 

dof^TL-mt  was  in  no  way  injured  by  th©  inatmotion  in  quostion. 

It  la  also  ocntendod  tihat  tlio  trial  c^^.^-^-f  ^-.■^■'■'©d  In 

giving  th©  following  instruotion: 

•'111©  oo'arfc  inetraots  tho   J\iry  tliat  a  drlvair 
of  an  automobil©  whll©  using  th©  high^my  rauot  us© 
reasonable  caro  to  avoid  injury  to  other©.* 

This  w?.©  a  proper  Inatruotioia  In  vi«v  of  th©  evldonoo 
to  tho  r©oord  Kn&  -^vn  "saaisidsrod  in  conneotion  trlth  th©  other 
instruction©  given  by  th©  court.       It  did  not   lir©ot  a  vordlct 
and  th©r©for«  ©xoluded  no  olemont  ncwjdosery  for  th©  plaintiff 
to  janovo  in  ordor  to  x*©covor,  nor  did  it  ©iitt! --?.-> f;^  rn-r:-,  d«fen«o. 
a©  the  defotndant  was  urging. 


4\.V 


•  9  <* 

i^ig,  u^fimaant  Sklao  a»al£m>  &3  error ,   thi^  r«fufln>l  of  th* 

oourt  to  givo  Ui^  Jui7  ^i  Instraotloni  vThldh  it  siibsiitied* 

Xlxa  mibetiuiQ<9  ooT  taJLa  iii&tructloa  «frs  4»c:2u;*aaed  in  ctli'sr  in" 
etructlcoia  vhioh  Ui«  ouwt  did  givo* 

i-lMl  Ing  no  error  in  thw  reocrd*   t3*o  Jua,':;sifint  of  tii© 
cirotdt  Ooca't  ia  ui*finu4«i. 


£80  •23626 
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Appellee, 
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Ktm  J.    STEIH, 
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11  I.A.  359 


MR.   JUSTICTE  THOMSON  delivered  the  opinion  of 


the  court. 


This  is  an  appeal  from   a  judgment  by  oonfeesion 
entered  in  the  Municipal  Court  of  Ghioago  in  an  action 
brought  by  Harry  Homeirood,  the  plaintiff,  on  a  lease  in 
which  he  was  the  lessor,  and  ths  d'-fendant,  'fyer  J.  Stein, 
was  the  leasee.  By  the  terras  of  the  lease,  thn   lessor 
leaeed  an  apartment  for  the  terra  beginning  October  1,  1912 
and  ending  September  30,  1913,  at  a  rental  of  $36.50.  The 
lease  contained  the  following  clause;  "the  lessee  hereby 
constitutes  and  appoints  any  attorney  of  any  court  of 
rfioord  to  be  his  true  and  lawful  attorney  for  him  and  in 
his  name  and  stead  to  enter  his  appearance  in  any  and  every 
suit  that  may  be  brought  in  any  of  the  courts  of  record  in 
the  State  of  Illinois,  and  alfjo  in  any  and  ermxy   suit  that 
may  be  brought  in  any  court  of  record  in  any  of  the  States 
•f  the  United  States  of  America  at  any  time,  and  from  time 
to  time,  whether  in  term  or  vacation,  when  any  money  is  due 
hereunder  for  rent  asafor^said,  to  waive  service  of  process 
and  also  the  issue  of  process,  and  to  waive  trial,  and  to 


d^dcs  .  oes 

'-:  i 

( 

^OOOTifajIOE  YrtKAH 

,»»IX9q<lA 

..A^lCiKUM     \  [ 

.  JV 

.ooAOiHo  -ao               \ 

28  .A.I  IIS  r.'«-^^«'.*A 


,;u.T2   .^  ;v/YM 


xrolaaotaoo   x(f  ^nftrasbwt,  ^  /ao-sl  Laatiq*  nx    :'.j.  sxxiT 

«ol:foi?  n«  ni   os.«^i/^0  "^to   ^rufOC'   taqtoims^  add-  nl   t>ei3i^it» 

«1  «a«9l  c  no  ,M'lJ^ni«Iq  »£f*   ,bo<wr*RcK  x^tail  y^d  titn^ond 

^nlsJ-n    .L   taxy.   ^inntsn&y^b  ?rfj   bnis   «7.oa«eX  &tii   B^v  9t<  KciKw 

'X0389X  f^iit   «9ai3f«X  orf^    lo  CMi».t  ^dS  xf^     .aaffiiai  »r(;t  a«iir 

SX<?X   ,X  T:ft(jro;^rO  3ni«itlj>,©(f  arxei   ffv-t  tot  *n!»miT«<iJ8  fr£«  fcaaitaX 

XcTaidji  saaaeX  adi**    :»a«iaXo  ^lwol£o'\:  aeii  beai^-.taoo  aaaaX 

to  inuoo  x^a  to  x*moi^M  \aA  a^aloqqa  bnn  a»fuit&9a^o 

al  iiaa  misi  aol  x^tnoiiA  Sjj^mL  bns  ttuxt  aXil  acf  oi  broont 

AC^era  taa  x^a  al  nociBtb^i  ria  airf  i»ici9  oi  bBnie  btut  ajajan  aid 

nX  iJiooai   lo  ai-iwoo   «tfi   to  x««  «i  ^uai/otcT  atf  x-o*  *«^*  *Xj/« 

tSLd)  iluu  vx^va  brui  '^as  nx   o^^Xa  f^n  ,aXorrJ:lXX  lo  •imSH  axf^ 

aa^«ia  a/f^   "to  \.na  nl  irxec*»a  lo  i"tx,'Oo   XA^  nX  ^^nj^oieT  a<f  ^aai 

9ia.lS  noil  Jt>nA   ,9nX;f  xt«  ia  AolieeiA  to  aai^js^a  i>a;tXflU  aii^  la 

ai/ib  al  x*c«XR  xccs  aat^  «noX;f«o#)r  10  iirxdi  nX  tadttniw  ,ajal^   0^ 

aaaooTQ  lo  solTii^a  ayXsw  0^    tI>X«sad^olAa«  Sn9t  io\  lebtWfA 

9i  bcf-  ^laiti   3vXaw  oi  bn»  .aaaooi^  lo  avaaX  etU   oaXja  bnm 


oonfees  Judgment  for  suoh  money  so  due,  and  for  oostB 
of  suit  and  for  twenty^fire  dollars  attorney* b  fees  in 
favor  of  the  said  lessor  or  any  Bul)8equent  legal  holder 
or  holders  of  the  rights  of  the  lessor  under  this  lease 
and  to  release  all  errors  that  may  occur  or  interrene 
in  such  proceedings »  and  to  stipulate  that  no  writ  of 
error  or  appeal  shall  be  prosecuted  from  such  Judgment^ 
nor  any  hill  in  equity  filed,  nor  any  proceeding  of  any 
kind  taken  at  lav,  nor  any  equity  to  Interfere  in  any 
way  with  the  collection  of  such  Judgment  and  to  consent 
that  execution  may  issue  thereon  immediately;  and  also 
to  file  a  cognoTit  for  such  money,  costs,  and  fees  with 
an  agreement  therein  waiving,  releasing  and  stipiLLatinc 
as  aforesaid."  This  action  was  hegim  hy  the  filing  of 
statement  of  claim  and  cognovit,  March  16,  1917.   Oeorgo 
C.  Otto  appearing  as  attorney  for  the  plaintiff.   In  the 
cognovit,  Charles  0.  Shervey  appears  as  the  defendant's 
attorney.   The  statement  of  claim  was  for  a  month's  rent 
amounting  to  #36.50,  the  month  in  question  being  the  last 
one  of  the  term.   Judgment  was  entered  for  that  amount  and 
#25.00  attorney's  fees,  making  a  total  of  |§1.50.   Cn  Uarch 
24,  the  defendant  entered  his  appearance  and  prayed  an  ap* 
poal  to  this  court,  which  was  allowed. 

In  xurging  a  reversal  of  the  Judgment,  the  defend- 
ant  refers  to  certain  alleged  facts  which  are  not  shown  by 
the  record  and  which  we,  therefore,  can  not  take  into  con«> 
sideration.   In  the  brief  filed,  the  defendant  concedes 
that  our  courts  have  held  valid  under  L^sction  83,  CiMpter 
it  of  the  Illinois  statutes,  a  power  or  warrant  of  attor* 
n«y  to  confess  Judgment  for  accruing  unpaid  rent.   That  is 
Just  what  this  power  of  attorney  here  involved  is,  and 


mi  moo  <xol  tea  ,mub  oa  x^ACMR  flcira  10^  iAMiisJkjrt  liavtinBi 
nX  B»9t  n'xfutnoiim  Btstllctt  ifrLt''\ftn-ni  lol   boa  Mur,  to 

•nfiTidlnl  'xo  oxmoo  ^^^Sfli  ieiiS  at^xf  lis  ftsjieloi  oJ^   ijns 

lo  ^jt-rw  <Mf  tAfii^  *iaSjjtilis   ^i  bna  ^asnibposorcq  lioi/s  oJt 

i^nais;(»t«ift  x^oua  aoiI  l>«;^«/oftaoYi{  d<f  XXiufe    JCa»qq«  10  lOTxa 

Xfla  "io  jnibsaooTf?   (yra  ion   .baXil  ^Iwp©  ni    IXlrf  ^b«  100 

XOJt  Ki   s'lSjTnfllni   oi  \ilup%  x;iui  ion   ,\':jX  J©  rr»:£*l  bniat 

^nsBfioc.   ot    uii!?  dn9m;ii)iit.  iiti/s  "io  nolJ-oaXXoo   s»ril  tlilv  -^w 

09  Xa  bn.Q  ;xX»^aX&«At«l  ntt^f^Ai  dirsax  -^a  troltuoaxs  ;^a<I^ 
AStv  a9»l  ^aji  (Blaoo  (Tcofias  ttouc  'xdl  ^lYoxtsoo  a  sill  ot 
aflJ:i4BXifqxi'«  tfu  jMsia,39l®i   ,j>nlTiuw  ni«isrfd-   tnoKaa-x^n  aa 

10  sn-i^-i^-^'^  ^^^  \<f  m.<3»or  sisv  nei::^o£  aXiiT  *.blaa0'xo'):£i  a« 
•S'VdO^)  .TX9X  «dX  xfotaM  «ilT«nso&  biijK  xnJLsXo  19  tnataatzSn 
9iit   -il      .I'iWnJLaXq  9dt  -xol  xarrxoi^^s  as  snX^Asqqis  o^*0    ,0 

s*;raBhn»lafe  eiii   «a  axeeqqjs  x^^'z^^^   ^^  aeXruA^fD   ,;^ivonsoo 

i«f»t  a'rfJ'iioiE  A  Tcol  a«v  atiaXn   lo  JaejneJBJ-a  erfx      .ic»O'X0^J'« 

isRJi  9di  s^rXacf  nol^esxfp  al  liinom.  tsAi   ,OS«dS$  o;f  ^^irti'     .-. 

i>aa  tm/Q^us  totll  lol  batf^itv^  baw  inaxsi^uL      .arxai   !»il^    to  one 

ifoiiiH  ni-      .0d«iI9$    to   L&ioi  a  ?)al3ijaia  ,r9<»1  $i*xf>niotia  00.>   >.. 

-4[*  rt«  b»-'iii'XQ  brji  s)uftisi«aqq«  aJW  bataifla  trtsbnt* i  ■=»!>  9rit   ,I^S 

,i>©woIX«  aaw  ifoWw  ,i^woo    airii   oi  Xjsaq 

•>ji«»  •tui  •■£.»$   ion  Oi^d   .dio'lQYeili    .  ixiw  boA  Jbioofft  »ili 

7a^4|rii(0   .Ca  aoXio-yd  'i.6bnts  btlnv  bX«>iI   nv^id  mitTuoc   ruo  iatii 

-noiiM  "io  iasit'tti'f  'to  i:swoq  a   »i»o*wJ-A^a  aXon*iXX  9Ai  It   9B 

aJt  M^AtfT      .^ni>Y  blA^rcL'  ;^lirto»A  tol  ttt9K^ts\  aan'inoo   Oi^  ^srt 

jkiOA    ,«X  ^j^vXuyrri    "^TTftri   '<;»f"so:^i.«  to  ^snog  alxl*   lArfw  ^ax/t 


-3« 

nothing  more.  At  least,  that  is  the  extent  to  which  this 
power  was  exeroised  in  this  cas*.   Defendant  oan  not  oea* 
plain  about  that  part  of  the  power,  waiving,  among  other 
things,  the  right  to  appeal,  whether  or  not  that  part 
is  Talid,  beoauss  he  is  now  enjoying  that  right  without 
any  attempt  At  interfRrenoe  by  the  plaintiff.   The  de- 
fendant urges  that  the  oourt  erred  in  including  the 
anount  of  twenty-five  dollars  in  the  judgment  as  attor- 
ney's fees  which,  he  lurgee,  is  out  of  proportion  to  the 
amount  of  the  Judgment.   It  ie  somewhat,  but  that  is  due, 
not  so  much  to  the  sise  of  the  fee  as  to  the  small  amount 

of  rent  that  was  due.   The  fee  ©f  twenty-fire  dollars  was 

not 
epeoified  in  the  power  of  attorney  end   tJiat   cajrj/be   con- 

sidereA  an  unr treasonable  fee  for  going  into    oourt  and   ooii« 
fessing  judgment  tinder  su<*i  power,   even  where  the  amount 
confessed  to  be  due  is  net  large.      On  this  point  ormnsel 
cites  the  case  of  Oampbell  ▼.   Qoddard .   117  111.   251,   which  is 
net  in  point,   for  the  power  of  attorney  there  involved,   pro- 
vided for  a  "reasonable  ettorney'G  fee".     Where   the  power 
of  attorney  specifies   the  eiaount  to   be  albwed  as  attorney's 
fees,   it  win   not  be  error  to  allow  the  amount   so   specified, 
unless   it  is   clearly  unreaponable,  which  opn  not  be  eeid  of 
the  amount  allowed  in  thio  case* 

The  defendant  urges  upon  our   consideration  the 
case  of  Little  v.    larer.   138   111.    27iJ,   which  also   is   not   in 
point.      The  Judgment  of  the  trial    court  is   clearly  support- 
ed toy  authorities  and  among  them  A^new  v.,  Sexton.   86   111.   App. 
274;    ye r tune  v.,  Bartolomel  .   164    111.    51;   Bowrmri  v.    Powell , 
127  111.   App.    114,      The  power   in   the   case  at  bar  was   exercised 
within  its  limitations  and  Judgment  was  entered  for  a  certain 


Bit*.*  lioJbrCV  ^t>  jnaixB   tuii   si   tMii    ,^8a*X  ^A      .fttora  sitir<iOR 
^jt/OitfJMv  -^  BRl^ota^  ,  •  i:i4iY  •! 

wis  Qi  nolfroqatq  J.o  iu^  V:fu  nsi   .Hpiriw  «»«!  •»-^ft« 

-o:iq;   ,l)«»vIo%rni      .  »ilj^  ^SftTCtJ.  -oq  ed*  «ol   ,^fxioq  «1  ^ea 

m^X^ntatia  am  i»9ir(i£R  f»cf   o*   ^Ruoaw  »rf*   aftltiodqs  x*n^o***  t* 

,b«i>iooqe   oa   d^nuoraa  ail^  woX  r  ion  l£i  ,  »»'»»'5 

to  bi:n«i  9rf  j-on  nno  ftoiifv  .aXdanoscoicrsi!  ^Xtaaio   ai  ,:i  sssXiur 

irfi   ftjt  bftiroXX/^  ^nuoms  wtt 

srf^  aoltMxobitttoo  ivo  aoqu  no^tu  inaJtne'lab  9dT: 
mi  yon  el  o-slw  dvittn    ,  .;XX  8fiX   .i»;^(:   «]r  eX^/iJ  te  aaiw 

-^■xo^qva  XXia^i      ii  ;f'XiJOo    Xjii-xi   art;)'  lo  ^nMistx/t  ^^^^      .JaXaq 

.XXfttro^  jJL  il_  'H   **J^   .  x»iKoXGj-Tj>g  _._v   »m/^2^   J^'fS. 

Jb*alot«»xA   RBw  -xa?^  ^jc  tewcc  .  '  fl   VSX 

nXBia»f>   B  icl  boiuScist   nan   inftm^bul  baa  taoli&itlaiii  3it  attiiiM 


and  liquidated  sum,   namely,   one  month's  rent  at   the  monthly 
rental   specified  in  the  lease. 

There  being  no   error  in  the  record,    the  Judgment 
•f  the  Municipal   Court  is  affirmed, 

AFFIRiaSD, 


S4«  4  23691 


OTTO  SCHMIDT,  Executor  of  th* 
Estate  of  H«b«oca  Sohmldt, 
deoeased* 


V 


SAlfUX3.C.   PIRIB  et  al , 

Appi^llees. 


Appellant*]    APPEAL  7K0M 

MUHIGIPAL   COURT 

07   CHICAGO. 


211  I,A.  367 


MR.  JUSTIC'  THOMSON  deliyered  the  opinion  of 


the  court* 


This  iB  an  action  in  replevin  brought  by  the 
plaintiff,  Otto  Schmidt,  executor  of  the  Estate  of 
Rebecca  Schmidt,  deceased,  against  Carson,  Pirie,  Scott 
&  Co.  to  recover  certain  furs. /After  suit  was  started, 
Simon  Hkusman,  Henrietta  Ilausman,  Samuel  Lederer,  and 
Lena  Lederer,  hereinafter  ref(>rred  to  as  the  defendants 
were  made  parties  to  the  suit  as  intervening  defendants 
on  motion  of  Carson,  Pirie,  Scott  &  Co.  A  trial  vas 
had  before  the  court  without  a  jury,  as  a  restUt  of  sliich 
the  court  found  that  the  right  to  the  possession  of  the 
property  replevied  was  not  in  the  plaintiff  and  awarded 
a  writ  of  retiirno.  ^v-t-vS-Vt*^*  w*>-cv^'^*--*''"'^  ,-,a__.-^— *■*-- 

The  deceased,  Rebecca  Schmidt,  died  in  Januairy 
1916,  at  which  time,  the  members  of  her  insnediate  family 
were  the  plaintiff,  her  husband,  three  sons,  and  two 
daughters,  the  latter  being  the  two  defendants,  Henrietta 
Hausinan  and  Lena  Lederer,  the  other  two  defendants  being 
the  husbands  of  those  two  daughters.   The  deceased  left 
a  will,  by  the  terras  of  which,  the  plaintiff  was  her  sole 
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•  lixroo   sif^ 

odJ    ..J   j^i^-..o-i^j   tiA  »:.■  c.  -  ,1.   iJA   »i...i.vOB  n*(   si  alriT 

itooB   .eitis;  ,aos'XAC  J-aniBSB  ^^t^saeo^lt   ^iblmiioQ  ao99<i9fL 
,b9J-ii5;^.3   aBw  tlua  inJlA"  •>  .aial  nJLB^teo  t»vooon  oi    .oO  :»• 

aificbn9'J!»f)  fiiit  a»  of  feoTi-t'iai:  "X«»J^'^Jsrtl9i9x(   .larcttbaj  axiftJ 

I. 
a;rnabflel'^.S3  aaiR»ri9;^nl   b«  ilisn  tUl   ds   mttiSxAq,  sJbaa  bi»w 

a«w  IjixaJ-  A     ,oD  A  JJrooft   ,9iiJt«i  .ftoe-xfiO   ^o  rqHok.  no 

rfolrfw  to  iXijaot  a  9a  «^cxx;t  fi  ^uotfiiv  ^luoo    9x(^   dioletf  J^jKrf 

0;f;t   lo  rtoiaaaaaoq  »/f:r   o;}   ;tff^Jt'X  siii  tsMli   bttuol  .t'xuoo  »c(.^ 

h<iht^vr^  imjR  lliixxl^fo    «^n#  nit   *Ofi  «inr  IttJkvoIqce'X  \;l'X0qo'xq 

X;xjutnaX.  al  b»tb  t^biauioH  aooetfaH  ,Jb9ai3»c?b  »/{T 

XlXflwl  •ialbtmiX  iBti  lo  »-xotfw9;i  9ri:f    ,s>;;;iJ^  rlo ixtw  ^a   ,diex 

owj-  btia  ,8no8  es-zjcti   ,bn»(/3A/xl  iajI   tl^iiaialq  bAS  naw 

s;fJel'Uxon   ,a;Jn.Runfll»b  ovi  »rii  artiacf  leii;  .  ai'»i'r(8i/jBb 

2in2acr  a^niiljcxslajft  ovr;t  i«r(io  st.rj    ,i9a»foaJ.  <aa*J  bnjB  a«s«jtraH 

:f'l«X  baaaasab  ar(T      .a^aj-rfsu/i  abaacfautf  ad^ 

•  Xofl  t^d  8r.w  ,r.j    .    'TO  anial  ^xfi  Yrf  .  XXJtw  a 


benefloiaxy.   The  furs  in  question  oonstltuted  a  part  of  the 
personal  estate  and  were  taken  into  posseasion  by  the  plains 
tiff.    Some  tiae  later,  these  furo  were  stored  with  Carson, 
Pirie,  Boott  &  Co.  who  gare  receipts  for  theia  running  to 
"Mr.  Otto  Sohaidt  and  Mr.  S.  HauBman."   It  in   not  olear 
from  the  evidence  Just  who  turned  the  furs  over  to  Carson » 
Pirie,  Scott  it   Co.  and  received  receipts  therefor.   The 
plaintiff  t'^stified  that  he  told  his  daughter,  Mrs.  Piausman, 
to  store  them  with  Oarson,  Piris,  Scott  &  Co.  Mrs.  Hausznan 
testifies  that  she  thereupon  telephoned,  or  had  some  one  else 
telephone  to  Carson,  Piris  Scott  &  Co. ,  and  they  sent  a  man 
out  to  the  home  of  Otto  Schmidt  where  Mrs.  Baueman  seems  to 
have  heen  staying  and  the  furs  were  delivered  to  the  messen* 
gmx   and  a  receipt  or  card  was  given  for  them  by  the  meseen* 
ger.   She  states  further  she  did  not  know  who  got  the  re* 
oeipts  until  they  were  handed  over  to  her  by  her  father. 
The  evidence  further  discloses  that  on  several  occasions, 
the  plaintiff  expressed  the  intention  of  giving  the  furs  to 
his  two  dau^^hters  and  that  some  time  later,  he  handed  the 
receipts  for  the  furs  to  his  daughter,  Urs.  Hausman  in  the 
presence  of  the  other  daughter,  Urm,   Lederer  saying  "Henrietta, 
I  want  you  to  take  these  receipts  and  divide  the  furs  with 
your  sister."  Mrs.  Hausman, says  that  this  was  the  first 
time  she  had  personally  ssen  the  receipts.   Mrs.  Lederer 
also  testified  to  this  conversation  and  the  evidene#  shows 
that  on  a  nxunber  of  occasions  subsequent  to  this,  the 
plaintiff  stated  that  he  h^^given  the  furs  to  the  two  girls, 
giving  his  reasons  for  doing  so.   It  seems  the  daughters 
never  removed  the  furs  from  Carson,  Pirie,  Soott  k   Co.  nor 
attempted  to  do  so,  but  on  one  oocasion,  one  or  both  of  thsm, 
went  to  the  store  of  Carson.  Pirie,  Bcott  &  Co.  and  tried 
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«fft    to  ^rncf  A  hmiumttamt  it«l#«#tff  ml  §xvt  «jrff      ,  v-rMcoiieasrf 

-.f_.^.,        .    ,.J'  "Oi«ai»»aoq   o*nJt  ofiLmA  »j»v   bna  •:..-  of>ic»q 

(HorxiiC  dilv  bmxQim  »a«v  9%»t  9Bt^t   ,194'jrX  ontit   ecr^.  .        .   IXi 

9i  "SfiiJiaux  a^iii  t9X  at<il9V9%  •vm^^   0£lw    .oO  tb  ^^oaa   t9ltlH. 

XB»X&   i9D.  Oa    il      "  .fuuRaujtQ    .3    .i£  iia£i   :rbJE&»^0&  o^i^O    .'XM* 

9tiX      ."xolonsrli    ei^qi*09i  bsv^tpo^x  i>iii}    .oO  <&  ^looS    ,»i<zl% 

ttiaaaut^    .9iH  tt9ii\su&i>  asjLi  J^Io^r  exi  ^Bct^   b»J:tl^«-<J   m^tnisXq 

oftsniji/aB    .a-ii^i     .oO  £  ^^ooO  ,«JL--<:i:«I  .aoatftO  ri^Jtv  inoil^  dtcoira   o^ 

••!•  »no  9«06    b^  to   ,bdffoilq9l8i  noc iff)  i  >i:i    'n^s    J  m7    ■fti^iies^ 

o^   9m99a  assta^oiSL   .attM  dntMiw  tk^Msied  c4^i0  to  e:  oj^  Hrii    oj  ;fiio 

•fm3«»in  ©xli  oJ-  JSaxftTilaJ)  aiiew  arw't  ©ritf   &«»  :.      ,.         n&srf  ^Vfid 

-aeactta  mi#  XiCf  ic9iii  -xot  0*7 Jts  9sv  inap  "X^  iq^l^ot^t  a  !:««  u»B 

••t:  9<U  i-as  ori'i'  waaX  ^on  biJb  »f(ft  apulilt^Tt  eflh^-a;^)^  aiiS.     ,t»a 

ei  9'twl  exU-  snlvjt)^  to  m>i.iAe;)^^,n:i  3ii;r  &9ao»'X^pca  ll^J^jBKMXq.  jMl^ 

9^  JbMNtoAil  t»4  (.aaitsl  9£iJ.i  ^oioa  ^4^^  ^^  «i«ixlai/«i^  ovi  aid 

BAi  aX  tiJUMusfl    <a-iM  t^s^U^UAJb  Bif{  o^  aoiil  9£li  lol  a;tqJI;«oA^ 

ri^Jtw  ertj^l  eNr(^  e&lvlb  ba0  a.tqjL»o«t  9a»jc(;f  s:!^   oi  i^ox  fn««  I 

'X«'Xttl»«a   .Bt£l     ,9i(il»QfiX  9SU  noaa  YiXMsoaiaq  ii^rl  «iC6  9fflJt;r 

avoiia  Ibo^isttiva  Oil^   bn«  nci:*x;n'X9Tnoo   Birfi   o&  b9i'il*n9i  QsLm 

9sit   .aiiii   <>i   ia9L:p99nivs  aitoJtajBOCc  .to   i&di 

.bXiIs  99i  ftrlJ    o^   aitol  9.cf;t   norlMijM  ^rf  ^^*  i>»l«ia  T:ll#ni«Xq 

a^»J-fCatfaJ»  ad  J  axseoa  ;fl      .oa  r^nXu..  Tf-rBftT:  aXrf  j^nivls 

•19a   .00  A  J'looa   ,aliX<i  ^noatflr'  tnoil  ai  ^■-■yqsub'k  X9V9a 

^BV9Ai  lo  li^orf  10  ow?   ««f?x<ir!roo  ffffo  no  iutS   ,05   6fc   o-    *)**i?9w.t^* 


Bome  of  the  garm«nt«  on  for  the  purpose  of  aacertainlnj; 
whether  repairs  or  alterations  were  needed.   The  plains- 
tiff  seems  to  have  had  a  change  of  heart  some  time  later 
en,  and  he  sent  one  of  his  sons  to  Carson,  Pirie,  Soott 
&  Co.  with  a  written  note  requenting  theci  to  deliver  the 
furs  to  bearer  which  they  declined  to  do,  whereupon  this 
action  was  begun.   In  contending  that  the  Judgment  of  the 
trial  court  should  be  rerersed ,  the  plaintiff  has  called 
our  attention  to  the  case  of  McCartney  t.  Ridgcway, .  160  111, 
129.   That  case  is  not  in  point  for,  as  the  court  there 
says  on  page  154,  the  proTision  which  wn.e  thf>re  before  the 
court  for  construction  was  "not  a  present  gift,  but  a  gift 
which  the  parties  agreed  among  themselTes  should  be  made 
th(?reafter."  Although  the  evidence  in  the  oesa  at  bar  is 
conflicting  and  the  plaintiff  denies  a  number  of  things 
wkioh  we  have  included  in  the  statement  of  facts  recited 
above,  v«  believe  after  a  careful  examination  of  the  re<« 
cord  that  it  oonolusively  establishes  the  facts  as  we  have 
related  them.   7rom  those  facts,  it  is  quite  evident  that 
the  plaintiff  made  a  valid  gift  of  the  furs  in  question 
to  his  two  daughters.   The  evidence  is  oonvinoingly  to  the 
effeot  that  when  he  handed  the  receipts  for  the  furs  to 
his  daughter,  Mrs.  Hausman,  in  the  prenence  of  the  other 
daughter,  Mrs.  Lederer,  it  was  his  intention  to  malce  an 
absolute  and  irrevocable  gift  of  the  furs  ealled  for  by 
the  reeeipts  to  them,  and  further,  that  it  wae  his  in* 
tantion  that  the  gift  was  to  go  Into  effect  immediately. 
As  a  result  of  the  gift,  the  two  daU({hterB  acquired  a 
joint  interest  in  the  furs  in  question  and  delivery  of  the 
reeeipts  by  the  plaintiff  to  one  of  the  daughters  was, 
in  effect,  a  delivery  to  both  of  them.   Bast  Rutherford 


-x9^jtX  •iclj'   <!tm««  troeri  Ito  9:^jvf8   «  bsd  ormi  oi  uie«a  111^ 
tJQ9'^  ,9j!il9   .nottisC'   oJ-   «no!s  dix^.  "^o  sno  tnsft  sti  btfM  •<>• 

.ill  OdI   « ;fflB^i H  ^v  TgaytTfitroM  *o  aa^o  tii^  ei  noUmfiis  two 
ft-x^irf;*^  ttaoo  drf;'  a«   ,iol  ^*nio<j  «i  ;fofl  •!  eajro  *v«:T      .9SX 

si  tacf  :^«  ««.30   *'ii  k1   toiT»ftiV&   adi^  if^o/iiXA     ".i^^tAtttcwi* 

i^DKfi  itt9bi.v9  i^iiup  aJt  li:   «8;;'^osl  9mwi;t  aonX     ,ts»dj  iiB^Blot 

nolSooiip  ui  a^iL(>   wf^  to  #l:i?i)  bll&y  e  9bam  llttnlalq,  9dt 

9iit  &t  ^X»rrloftivaoo  hi  nbrtaiyirft  0ti1!     .vtstdiUftAb  ovt  «lxl  o* 

o*   aiul  »rfi  iVt  Bfqi»ft*u   tdi   b9bttati  a^  n«f£v  ^«Ci^  tooYt* 

Tex{/«  9fft  Ito  f^onfiineaq  9di   ai   ^atimwgli    .arrM  «79t/fs^Al>  •aid 

T$«f  -tol  IwIXeo  aiiil:  «rf*  lo  #lXs  ttXcfjaooTwini  fcni^  9JjuXo«rf« 
-ffi   ,-.U{  9«r  ;tl  iadi   ^t'tAttu'i  hnt  ,«j©rfJ    a^   B&q,l999i  arii" 

»  ii9tlfip9M  vtn&ii-.-^iJBb  omi  ^cLi   .tllg  f>tU  lo  SLu9«>t  d  qa 


SaYJnga ,  Loan  and  Building  Aa^^oolatlon  ▼,  McKengJe .  100  Atl. 
931.   It  onn  not  be  oontended  that  the  plaintiff  deliyered 
the  receipts  to  an  a^ent  aooompanled  by  an  expreaalon  on 
his  part  that  the  agent  was  to  divide  them  betitreen  certain 
Intended  donees.   The  delivery  of  the  receipts  by  the  plain* 
tiff  was  to  the  donees  direct,  accompanied  by  words  that 
did  not  signify  Intention  to  give  them  the  furs  at  any 
time  In  the  future,  but  acoonpanled  by  words  clearly  con- 
stituting a  present  gift. 

The  receipts  in  question  contained  a  provision  t« 
the  effeot  that  "in  case  of  a  desired  delivery  to  any  per« 
son  other  than  the  person  herein  named,  a  written  order 
sigBsd  by  the  owner  must  accompany  the  Coupon."  The  plain- 
tiff contends  that  inasmuch  as  the  delivery  of  the  receipts 
was  not  accompanied  by  a  written  order  on  Carson,  Pirie, 
Scott  A  Co.  to  deliver  the  furs  to  the  one  to  whom  the 
receipts  were  given,  there  was  not  a  valid  and  irrevooabls 
gift  and  that  the  pMsence  of  the  clause  required  something 
further  than  the  giving  of  the  receipts,  to  be  done  in 
erder  to  complete  the  gift.   This  contention  is  not  sound. 
That  point  might  well  be  urged  as  between  the  defendants 

and  Carson,  Pirie,  Soott  &  Co.,  but  the  presence  of  such  a 

the 
clause  l^recelpts  does  not  prevent  the  completion  of  a 

valid  gift  between  the  plaintiff  and  his  daughters,  where 

the  evidence  discloses  such  circumstances  as  conclusively 

show  an  intention  on  the  jMirt  of  the  plaintiff  at  the  time 

of  the  delivery  of  the  receipts  to  the  daughters  to  give 

them  the  furo  in  question.   There  would  be  a  different 

situation,  if  at  the  time  the  plaintiff  gave  his  daughters 
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b»^»TiXait>  tti^flJUiXq  9tit  imli  ibobnftinv  .  X£e 

no  noi3S9'xqx»  n^  ^^cf  IjsiiisqmodOA  ^n^ji*  n«  o#  «^qi»o»a  axiJ 

alBtr—  n  v.vf;}   sijivi^  -^as  tii  ijuki  iTJwi  sM 

jrfj-  ss»{li   f  ioiina^ni  x^-i^Aa^a   .ton  bib 

•imbtti  [gitttm  a  ^bdiSAa  t'l»ttui  jrewisq  »i:{$  a»[;)^  XBdtn  rou 
-AkaSiq  9U^     ^  ,noq!U&^  ■^iiS  viAqiMoeA  Sbwh  rrsrnro  ftui:^  t^^  bdnaJta 

,9)1x11  (BOsiaO  no  tsbnto  rre^txrcir  «  -^tf  £»«liUMiC9»oji  ioo  &B9 

•  ftfiube  4 Oil  «t  noi;toio,tnoo   sitlT     .^1:^3  eKt  o^^Iqaoo   oi  -xeMo 

•^ruiJbtT9l«&  odj'  0»a«iocr  ra  5«i}'s«  mT  IXavr  idiila  tetl^q  tsui'S: 

M  tiou%  lo  90fT^a»tq  sui^   c^ucT  «  .o&  -ft  #!••&  taJLii^i  ,£ro«XQO  JonjR 

9dt 
m  \9  ttottolqao9  '»di  taevniq.  ion  a»ol>  atqino^iN^  aauAlc 

•aAf{«  ^Bt^id^vjib  slA  bttB  "^^lialMlq  0ili  fi»«w^«cf  ilia  MX«t 

XX9T£8j;jXoaoo  aa  aaoiiAlaAa/o'zld  nnirc  aftaoloalb  Aon«6iT9  axi* 

•mli  otfi  iA  lli:iffXAlq  «f(*  lo  iisq  9di  no  /tdl^rnalaJ:  ha  vattfs 

•Ti^^  o*  otald^UAJ^  »{(;^  o;r  aiqi'^^nsi  ndi  t:e  ti^vJ^X*^  »/ii  to 

;)'ae'x*>ti:l>  a  acf  biuoir  ^lerf?      .nalieaxrp  ni  BKUt  »di  m»di 
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the  receipts,  he  had  stated  that  he  wanted  them  to  poesest 
the  furs  and  that  sojoc  time  later,  he  would  glTe  them  such 
a  written  order  ae,  together  with  the  receipts,  would  en« 
able  them  to  go  to  Carson,  Pirie,  Scott  &  Co.  and  get  them, 
but  that  is  not  the  eridRnce.   It  might  well  he  noted  that 
the  receipts  in  question  also  contained  the  following  clause 
"Carson,  Pirie,  iioott  &  CO.  may  deliver  the  artioles  re- 
presented by  any  or  all  of  the  coupons  of  this  receipt 
according  to  the  direction  of  any  persons  presenting  said 
coupons."  If  the  warehouseman  chose  to  be  goyerned  by 
that  clause  in  the  receipts,  they  were,  in  effect,  bear- 
•r  receipts,  but  which  erer  clause  is  taken  as  the  con- 
trolling one,  in  our  opinion  the  delivery  of  the  receipts 
by  the  plaintiff  to  hie  daughters,  vinder  the  oircumstanoea 
disclosed  by  the  evidence,  amounted  to  a  valid  gift  of 
the  furs  by  him  to  them. 

Finding  no  error  in  the  record,  the  Judgment  of 
the  Municipal  3ourt  is  affirmed, 

AyyiRMisD, 
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^aatlt  i^99  bruB   .oO  S>  iiooi^  ,3i7i<3.  «iiottTj;r   o^   o^  oS  tmtU  9ldB 
ijadi   b^tOtt  9tS   £l9W  M^lm  ^l      .florrPblv*   s>tii   ion  al  t<atii   iud 
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MR.  JUSTIGi!  THOMSOH  dellyered  the  opinion  of 


the  court* 


The  plaintiff.  Robert  H.  Taft,  brought  this 
action  against  tho  def«>nd.ant,  William  Herley,  to  re- 
oeyer  the  balano^^  alleged  to  be  due  on  a  sal*  of  forty* 
two  shares  of  stock  in  the  American  Cereal- Coffee  Com- 
pany under  a  contract  entered  into  by  them.   Tha  state- 
ment of  claim  alleges  that  plaintiff's  claim  is  "for 
balance  due  for  purchase  price  of  forty-two  (42)  shares 
of  stock  at  the  par  value  of  |100*00  each  in  the  American 
Oereal-Coffee  Company,  a  corporation,  under  the  laws  of 
the  Stata  of  Illinois  as  follows; 


Purchase  price 

By  Cash 

By  Kotes  (now  paid) 

BALAITCB 


1^3,600.00 
500.00 
50C.O0 

#2,600.00 


The  defendant's  affidavit  of  merits  avers  that  the  parties 
entered  into  a  verbal  agreement  for  the  purchase  of  the 
stock  mentioned  in  the  statement  of  claim,  by  which  agree- 
ment the  defendant  was  to  pay  ♦1,000.00  in  cash  and  notes, 
and  in  addition  thereto  was  to  convey  to  the  plaintiff  cer- 
tain real  estate,  and  that  the  agreement  fixed  no  value 


\ 
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,7TA7     .■P    7  '  77;-)H 


.av 


//^JHSH   ^VIJJIW 


IliqqA 


•V;i^iot  1o  »Xi?a   «  no   v>«f 


:«vroXXol   sjr  sJtoflXiiX   lo  d^nia  arl^ 


OO.OOd.C^ 

00.002 

00.008 

oo.ooa.si 


j1««0  ^ 
[blast  wort)   Bft^tV  ^c^ 

SC'?fiulAS 


•»»tbA  doliiw  cf   ,ffll«Xs>   to  inemtai'^  nn.i   hX  bonwi^nsai  3bo;t« 
.asfon  finji  rfaaa  ni  00,000,X#  \a^  .  jioi£>fl«l 'b  adi   i«»« 

-too     tWai«Xtt  arf^o*  x'vnoc   a*  a«w  oJat?»ri#  wotiibb*  al   biui 
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for  the  r%ml   estat*.  nor  vae  the  purchase  pric*  of  the 
•took  fixed  by  the  agreement.   It  ie  alec  alleged  hy  the 
defendant  in  hie  affidayit  of  merits  that  the  $1,000.00 
which  he  haa  paid,  exceeds  the  value  of  the  stock  and  that 
certain  representations  made  by  the  plaintiff  at  the  time 
•f  the  agreement,  to  the  effect  that  it  was  earning  a  sub* 
stantial  profit ,  and  that  the  company  in  question  was  in 
good  financial  standing,  were  false.   The  defendant  also 
sets  up  the  statute  of  frauds  as  a  defense,  in  his  affidavit 
of  merit*.   The  affidavit  of  merits  also  contains  the  aver* 
'7  f,  U  «ent  that  the  4^if  endant  never  tendered  the  shares  of  stock 
or  made  the  request  for  the  transfer  of  the  real  estate 
until  the  defendant  instituted  proceedings  to  recover  back 
the  sum  of  $1,000  that  he  h^paid  the  plaintiff  under  the 
agreeiiient.  The  plaintiff  made  a  motion  to  strikt  the 
affidavit  of  merits  from  the  fil'S.   The  bill  of  exception* 
shows  that  the  trial  court  in  denying  this  motion  stated 
that  "the  motion  on  behalf  of  the  plaintiff  in  this  caso 
was  to  strike  the  amended  affidavit  of  merits  from  the  files; 
the  court  holds  said  affidavit  of  merits  in  setting  up  the 
statute  of  frauds  is  a  sufficient  defense  and  it  appearing 
to  the  court  that  the  plaintiff  states  that  he  relies  upon  his 
statement  of  claim  (as  set  forth  above)  and  expects  and 
intends  to  prove  in  support  thf?reof  that  the  plaintiff  in 
this  case  entered  into  the  contract  as  admitted  and  asserted 
by  the  defendant  in  his  affidavit  of  merits,  upon  which 
statement  the  court  holds  that  the  evidence  clearly  shows 
a  ease  where  the  statute  of  frauds  applies;  so  that  upon 
the  pleadings,  admission  and  statements  of  counsel,  the  find* 
ing  of  the  court,  is  upon  this  hearing,  for  the  defendant.* 
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Thereupon  the  ccurt  entered  the  Juigiuent  upon  said  find- 
ing in  fsYor  of  the  defendant  ^nd  against  the  plaintiff, 
from  wr^ich  the  plaintiff  has  appealed. 

The  only  question  presented  on  this  appeal  is* 
wbcther  or  not  the  case  as  thua  made  out  by  the  pleadings 
and  admissions  of  the  parties  as  referred  to  by  the  trial 
court  in  making  the  finding,  comes  within  the  statute  of 
frauds  which  rx'ovides  thpt  no  action  ar^all  be  brought  to 
Charge  any  person  upon  any  contract  for  the  sale  of  lands, 
unless  such  contract,  or  soise  iseffiorandum  or  note  ti.ereof 
ahall  be  in  .Titin<?  and  signed  by  the  party  to  be  charged 
therewith. 

In  contondln?!;  that  the  judgment  and  finding  of 
the  trial  court  was  erroneous,  the  plaintiff  has  called  our 
attention  to  certain  autnoritios  to  the  effect  that,  al- 
though a  contract  l^etween  parties  comes  within  the  statuto 
of  frauds  and  may,  thfrd'fore,  be  avoided,  npyertheless  if 
it  has  been  executed,  an  action  will  lie  against  the 
party  recelTing  the  benefits  turreof  as  for  money  had  and 
received,  ox  gcoda  sold  and  dellTered.   C.  C,C,  lb  3t.  L, 
By.  Co.  V.  .'ood,  li.9  111,  3t)*i;   p^ton  Y.  Grauam,  104  111. 
App.  296,  302;   Booker  y.  Wolf,  195  111.  36b.   These  cases 
are  not  in  point  as  tsiey  would  have  been  if  the  plaintiff 
had  filed  a  statercent  of  claim  reciting  the  contract  and 
alleging  the  dellYery  of  the  stock  to  tue  defendant  and  its 
acceptance  by  hljn  and  i  is  failure  to  turn  orer   the  agreed 
conalderation  for  it  to  tne  plaintiff,  and  claiming  the 
difference  b©twc*»ri  the  v»1ue  of  thft  atook  as  Alleged, and  sieh 
part  of  the  conoidprptirn,  if  ^rv,    tn^.t  had  been  turned  ovar 
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by  the  defendant.   After  default  has  been  nade  bj  either 
party  to  a  contract  yoidable  under  t/je  statute  cf  frauds, 
neither  party  can  sue  the  other  on  the   basis  of  an  Im- 
plied agreement  except  as  to  such  pnrt  of  the  Toidable  cea- 
tract  ns  he  may  have  executed,  and  in  order  to  recorer 
in  such  »n  Action,  the  plaintiff  must  both  allege  and  prsTe 
that  he  has  executed  his  part  of  the  voidable  ctntract, 
either  in  miole  or  in  part,  and  on  the  basis  of  that  exe- 
cution, seek  to  recover  the  fair  and  reasonable  eompensatlcn 
due  him  by  reasm  of  the  execution.   But  no  action  can 
successfully  be  prosecuted  baaed  upon  an  Implied  contract 
vhere  the  expressed  contract  between  the  parties  re^^^ains 
executory  ao  far  as  the  plaintiff  is  concerned. 

In  the  case  at  bar,  the  plain ilff  does  not 
allege  that  he  has  executed  the  expreased  contract  tAhieh 
the  parties  jsade,  by  delivering  the  stock  in  r^estion  to 
the  defendant,  and  it  appears  from  the  state;.>ent  of  the 
trial  court  contained  in  the  bill  of  exceptions,  as 
Quoted  above,  that  it  was  admitted  by  the  plaintiff  that 
in  bringing;  his  action,  he  was  relying  upon  the  expressed 
contract  which  the  parties  had  made.   That  being  the  case, 
the  affidavit  of  merits  so  setting  up  the  statute  of 
frauds,  interposed  a  complete  defense  to  the  action. 

> 

There  is  an  Intimation  In  thr.  affidavit  of 
merits   thhit  after   the  defendant  had  paid   the  |;1,000.U0   under 
the  ex:)^ressed  oral   contract, he  had  mt^ide  with  the  plaintiff, 
he   sought   to    avoid   the  contract   and  recover  the  amount  he  had 
paid,    wxiercupon    the  plaintiff  made   tender  of  tiie  stock,     fiy 
such   tender,    the  plaintiff   could  not    successfully  place 
hiiflself   in   a  position   vrhleh  would  pemlt  him     to      sue 
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the  defendant  beoaus*,  as  we  haye  already  stated,  the  law 
will  not  imply  any  agreement  in  case  of  a  contract  voidable 
under  the  statute  of  fraud b  except  as  to  such  part  of  the 
contract  ae  may  have  been  executed.   In  such  a  case,  the 
law  implies  an  agreement  or  obligation  on  the  part  of  the 
purchaser  because  it  will  not  permit  him  to  hsrt  the  benefit 
of  the  execution  of  the  contract  by  the  plaintiff,  and  at 
the  same  time,  ayoid  the  payment  of  proper  compensation 
to  the  plaintiff  for  the  execution.   In  the  case  at  "bar, 
no  Buch  implied  agreement  will  be  created  until  and  unless 
the  defendant  had  reoeiTcd  andacoepted  the  stooJc  which 
was  the  subject  of  the  expressed  contract  between  the 
parties. 

binding  no  error  in  the  record,  the  Judgment  of 
the  'Municipal  Court  is  affirmed. 

AV7ZR1CR])* 
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MR.  JUSTICE  THOMSOS  dcliYered  the  opinion  of  the 


ocurt. 


The  plaintiff,  Abraham  M.  Liebling,  brought 
this  suit  againet  the  defendante,  Charles  Henfer  and 
Anna  M.  H«nfer  to  reeoyer  4*750.00  li^ioh  h«  paid  then 
as  aarneBt  money  under  a  oont  act  proTiding  for  the 
purchase  of  certain  real  estate.  A  trial  was  had 
without  a  jury  and  tho  court  found  the  iscues  for  the 
plaintiff  and  entered  a  Judgment  against  thp  defendants 
for  the  full  amount  of  thft  olnim,  from  which  they  hare 
appealed.   The  contract  was  dated  September  13,  1913, 
and  WFis  in  tlie  ueual  form  of  contract s  for  the  pMrchaso 
©f  real  ebtate.   The  full  contract  price  agreed  upon  by 
the  parties  was  $20,000.00.   The  contract  contained  the 
following  clauses:   "said  purchaser  has  paid  $750.00 
earnest  money  and  agrees  to  pay  in  five  days  after  title 
has  been  examined  and  found  good  and  accepted  by  him,  a 
furth^^r  siam  of  $9,250.00  •  *  *"   "complete  merchantable 
abstract  of  title  or  merchantable  copy  thereof  brought 
down  to  the  date  hereof  or  merchantable  title  guarantee 
policy  by  the  Ctiioago  Title  and  TruRt  Company  shall  bo 
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fumlahed  b/  Tender  within  reaeonabla  tine,  #  »  ». 

It  appears  from  the  record  that  the  defendants 

never  tendered  an  abstract  of  title  to  the  property  in 

question  or  a  guarantee  policy,  to  the  plaintiff*   So  far 

aa  the  record  aliowa,  not^ling  was  done  by  either  party  to 

the  contract  until  thf*  29th  of  November,  when  the  defend* 

ant,  Charles  Ksnfer,  saw  the  plaintiff  and  said  to  him 

•How  about  closing  up  with  that  property?   I  have  got  to 

liave  the  money."  At  this  time,  an  opinion  of  title  by 

the  Ghicaijo  Title  and  Trust  :'.ompviy  wan  tendered  to  the 

plaintiff.   There  is  conflict  in  the  testimony  as  to  what 

the  plaintiff  replied  at  that  time.   The  defendant  Honfer 

tfistified  that  his  reply  was  "Charlie,  I  am  a  sport.   I 

aan*t  aome  across."  The  plaintiff  testifies  that  what  he 

told  the  defendant  at  that  time  was,  he  "couldn't  do  any* 

thing  within  two  weeks;  that  after  two  weeks  it  would  be  all 

right,  in  good  shape.   The  plaintiff  further  testifies  that 

the  defendant  said  that  it  had  to  be  done  immediately. 

lie  testified  further  that  about  two  wwsks  later  hs  went  to 

the  defendant  Renfer  with  a  certified  check  for  the  amount 

then  due  under  the  contract  and  asked  him  to  carry  out 

the  deal,  but  that  Honfsr  then  said  to  him  "You  can»t  buy 

this  now;"  and  that  he  then  raised  his  price  to  $22,000.00« 

The  defendant  Hsnfer  donios  that  he  had  evsr  raised  his 

price  and  on  the  witness  stand,  stated  that  he  had  told  the 

plaintiff  a  good  many  tinea  "when  you  come  across  with 

re- 
$20,000,00  you  can  have  it."   Ojo/cross  examination,  counsel 

for  the  plaintiff  asked  the  defendant,  Henfer,  "are  you 

perfectly  willing  to  close  the  deal  now  on  the  basis  of  this 

contract?  Henfer  replied  that  he  would  do  businesn  with 
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the   plaintiff   en   txie  basis   of    ^20,000.00   outside  of   tht 
eontraet,   but  was  unwilling  to   credit    t/xe   $750.00   en   the 
oontraot,    anying   tJaat   the  question   ns   to    the  ^.750.00   was 
"up   to   the  court   to   decide."        The   trial   court   decided  that 
under  nil    tiCi.e  facts,    ti-^e  plaintiff  was   entitled   tc   m   return 
of   tne  money  he  had   paid. 

In  urging  a   reversal    of   the  judgment  below« 
the   defendants  contend  that,    although  It    was   incumbent  upon 
them,    under   the   t*»rm«   of  the  contrBCt   tc    furnish    the  plaintiff 
with  a  merchantable  abstract   of  title  or  a  guarantee  policy 
before  the  plaintiff  oruld  be  placed  in  default,    this  per- 
formance on   their  part   was   waived  by  the  plaintiff  when  ht 
•aid  that  hf.  "oculdn't   oom«  acrrss,"    thus    intimating  he 
was  not   in   «   position    tc    carry  out    th»»  contract.        In    the 
view  we    tai.  e  of   thia  cpse,    this    io    tiie  only  question   in- 
volved here.  There   is   sojue  argument   in   the  briefs   sub- 
aitted  by  counsel   on  both   aides  on    tne  question  of   whether 
the  aaount  paid  as   earnest  i&oney   is   to  be  ocnsxdered  as  a 
penalty  or  fts  liquidated  daEiages.  That   question  we 
deem  to   be   entirely   immaterial   under   the  facts  of   the 
lifine.          It   is   ad&itted   tliat  no   abvutrnct     of      title     and 
guarantee  rcllcy  was    ever   submitted     to    the  plaintiff   by 
the   defendants,      although  at   one   time,      but   it   id  not 
clear  from  t>.e  record,   juat  when,    thf    defendants  executed 
8  warranty  deed  onnvoylng  the  property   to   the  plaintiff. 
A  ithough  tlree   is  declared  to  be  the  eaaenoe  of  the  con- 
tract,  by   its   tf.rm:i,    the   defendants  nr^  net   in   a   posi- 
t,ion    tc   raise   pny  question  ps   to   tirae   of  p  »rfor5Ti>»nce  of  any 
cf   its   con«!iticne,    for,    it    appears   some   six  weeks   elapsed 
after  tV »   contract   was    signed,   before  any  attempt   was  made 
by   thftt  to    aubwit   anything   to   the  plaintiff   as   evidence  of 
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the  oondition  of  thr  title  and  it  was  Aora«  two  woeks  aftor 
that,  that  the  plaintiff  te^tiflAs  he  tpndored  th«  dpfendant 
Ronfer  a  check  for  "the  full  aiaount  then  due  undPr  the  con^ 
tract."   The  defendant  Renfer  teetlfied  that  at  no  time  did 
the  plaintiff  oay  he  would  be  nbln  to  cnrry  out  the  t<?rm8 
of  thif  oontraot. 

In  our  opinion,  the  trial  court  did  not  9rr   in 
finding  that  ther^  was  no  wairer  on  the  part  of  the  plain* 
tiff  aa  to  the  performance  of  those  conditions  of  the  oon* 
traot  on  the  part  of  the  defendants  involving  the  delivery 
of  a  oomplate  merchantable  abstract  of  title,  or  a  merchant* 
able  eopy  brought  down  to  the  dats  of  the  contract,  or  a 
merchantable  title  gxiarantee  policy  to  the  Chicago  Title 
and  Trust  Company,   The  defendants  had  th(*  burden  of  proof 
on  that  point  (40  Qyo.  269)  and  as  the  trial  court  stated, 
they  failed  to  euRtain  it.   If  there  was  no  waiver  on  the 
pmxX   of  the  plaintiff,  h*  could  not  be  placed  in  default 
under  the  terms  of  the  contract  until  the  dnfrndants  had 
perfonaed  the  conditions  incumbent  upon  thera  undr>r  the 
contract  as  to  the  furnishing  of  an  abstract  of  title  or 
a  guarantee  policy.   Sven  aseuming  that  the  defendfints 
complied  with  that  condition  in  submitting  the  opinion  of 
title  by  the  Ohioago  Title  and  Trust  Oompany,  the  tender 
of  the  certified  check  by  the  plaintiff  for  "full  amount 
then  due  under  th'  contract"  was  a  sufficient  compliance 
with  the  contract  on  the  part  of  the  plaintiff,  even  though 
a  tender  of  that  certified  check  did  not  ocour  until  two 
weeks  after  the  submission  of  the  opinion  of  title.   This 
was  a  sufficient  compliance  with  the  contract  so  far  as  the 


19 J  u    33{'^»'/    -^^^,7    '.'MOO   3«w  .t jt   btir.  nlsi:     -^lis    tj  noiSianoo   -Jd^ 
fni;iiaf>J>.b  ndf   ::3»i<»i>«i '  i'^Utnf  Ttxiiji.^flq  nil*    tarf^t    ,i»ri* 

hlb  «rai*    on  Sa  ftuit   hmi^.itH'tt   i9\n9H  *rti?fai«iit»b  »;<"      "  .    o«a? 

ai  -vxT'   }oa   iJiZ>  itxno*)    Lmlti  •Ai    .noinxqo  two  al 

•fffto  tit*  lo  mnalSlbtioo  9uss{i  I0  •OAJEifrxoli»q  ftiii^   oi   as  I'll^ 

^•Til9jb  M<#  aoZrXoriil   aifuibnftlAli  td!^   "to  .txaq  ^riS  no  lojvi^f 

-.tnitfio'XftC!  s  10   ^BlUt  lo  iocoiatfA  9Xcfaia«xioi«A  •ieXvaoo  a  lo 

»ltlt  03^,0 lifO  «£(*   0*  X9^Xoq  99^ftPiuufa  oXiii  •X(f«inaii9a<9fli 

,b9ln^a   itijiw   Initi  9tii  m&  bna   ((/&?.   .o^P  0>)   #aloq  J-itfl:;  ao 

9tLi  no  tcerljsw  on  oav  •fd'  imS^un  01  beXX^t  ^ori^f 

tlu£''ii^b  tii  b»OAXq  »<f  J  on  bLao^  ^rt  ,  tlXi'/iX^tiq  J»iii    lo  ^isq 

iMttt  •inAJbn'slnt  »il^   iiJnu  fOMtjaoo  srtj^   lo  aotxal  ««1^    \   bau 

'YiiJ  t'^bxiij  rsril  noqp  ^nflkdmrcnX  anoiiibaoo   9i{;^  feAjnolToq 

ro  9ld-l*   '^o  ;ros'z^atf4i  rui  lo  j^lAttaxut  aili   ot  m»  t9*xtuoe 

aSnj\i>a9lfb  '■tiit  ttuit  ^XaussA  r9vX     .^eXXoq  o^liustJiua  ^ 

"io  QoXnlqo  scfi   arrXitlXjuufirv  ni  rroxJ-Xbnao   imls  xl^Xtr  issXXqtaoo 

lebn^^   Ofi*   .^inaqc'oO   JawnT  &n«  oX^XT  o?^jioXi<C  9tli  x<ii  oXiXi 

#iu.oaui   IXjjI:"   10I  TtXctnXitlq  oiiJ^   14^  jfeula  b^Xli.t'x^t)    iMii   lo 

»oitKXIq<Bao   ^n^ioilltfa  k  saw  "loao^nco    'rii   lebcuj  Oub  rtoifJ 

Kauod^  noflm   ,llXini«Xq  &'■'  raq  •ii:r  no  iojsiinoo  fuii  Aikw 

ovS  liitttj  Tjraoo  *on  biti  :iio«x1o  baXllttoo  i'ari^  lo  lobnsi  a 

aXriT      .aXi^^   '^o  rtoiciqo  fir:)  'to  noJ:aal«Btfua  udi  ft1»  aitAov 

t   aa  r»'^   oa  ^oai^aoo   «iii^  <(^Xw  ooMiXX^KOO  ;}RaloXllj08  a  a«v 


tim«  of  performance  ia  conoerned  in  Tlev  of  the  faot  that 
the  defendants  had  allowed  aoae  six  ireaks  to  alapB*  between 
the  date  of  the  ocntraot  and  the  tine  when,  so  far  as  the 
record  shows,  they  tendered  the  alleged  opinion  of  title 
to  the  plaintiff. 

Finding  no  error  in  the  record,  the  judgment  of 
the  County  Court  is  affirmed. 


iadt  to»1  mdi  to  w^It  tti   b9ni*i>aoo   ai  ftooBMrolTS^  lo  fMlt 

i  i    «ji  liil   08   ,nft<{ir  Ami.  ^  ^OAi-tnoo    fnii   lo  o^bo  »di 

•lilt   to  floJtnJtqo  l>»8«XXi(  i»iU   ksi'viias:  ,  nwfuia  Moodi 

•  ttiJ-nlaXq  »/(*   04 

to  :t    ,  &too'»"S  VI..    Hi   ioito   on   jiniftoJt?; 

.fepsariitta   al   J^ii/of      ..  . 


255     -     23mO 

\    Appellee, 


TS. 


\ 


MU^ilCAL  COURU£R  ^COMPANY, 
a  corporation, 

Akptllan 


MR.   JU^TICS  IlcDON 


/  / 

APPEAL  FROM 

MUNICIPAL  COORT 

OF   CHICAOO. 
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IViSaBD  THK  OPISKar  OF  THl  COURT. 


Thi6   la  an   appeal  "toy  the  defendant  from  a  judgment 
far  |388*25  raeoTerad  by  plaintiff  for   eeiEmlsslons  alleged 
to  be  du«» 

Plaintiff  was  enployed  by  defendant   to  solicit 
•ubscriptiana  to  the  latter* s  publicatim  and  contracts  for 
adTertieing  matter  to  be  inserted  therein.     The  contract  of 
•nployment  waa  a  rarbal  one  and  the  only  diapite  between 
the  parties   is  as  to   the   time  the  payirent  of  the  coaBisaiani 
earned  by  the  plaintiff  waa  to  be  amde.      It   is  plaintiff  *a 
contention  that  they  were  to  be  paid  according  to  the  terms 
of  each    subscription   or  adyertiaing   contract  procured  by  her 
and  accepted  by  the  defendant,   i^ile  the  defendant   insists 
that  plaintiff *B  cosnaissions  wsre  not  payable  until  the 
azuounts  due  on    the  contracts   solicited  by  plaintiff  had  been 
paid.     All  uncertainty  on  this  point  might  hare  been  aToided 
by  making  a  written   contract   of  employment,    in  the  absence 
of  whieh  resort  must  bo  had  to   the  sT'idenco  of  the  parties, 
la  order  to  determine  such  question*     The  court  found  tho 
issues  for  tho  plaintiff,    and  inassKich  as  the  oTidenco  Is 
conflicting,    we  are  unable  to  say  that  such  finding  is  clearly 
and  manifestly  against  the  weight  of  the   OTidenoo. 

There  being  no   error  in   the  record  whioh  Justifies 
a  reversal,    the  Judgment  will  be  affirmed. 

AFFIRMSD. 


/ 


^Uf^  . 


ass 


15.  :  (         '  «»9lXi»qqfA 

£B»9w^«tf  9ilqaJt/}  xIro  bAj   tn&  »no  X^diev  «  aitw  #ji»mxoX9W 
«asi«3X«M0  2»  «rr^  "^o  JtTKS^q  ddi  «mi4^  »fi4'  »i   a«  aX  eBX^i«q  dfU 

UR*^  ^di  nS  ■^nlbieasa  f>ia^  ocf  o^  ^n»v  -^drf^  ^^di  noX^nt^flOft 

tAA  >ctf  69i>j90iq  ^9jifnjm>£«   ^nXaX^rtsTftm  ia  aoiiqitoa^ua  mtiitm  \9 

•lelKffl   iatibKiXob  »Aj   t)i.tnv   .Irwbaalsb  9ff<^  ttf  t»i():»oo«  boa 

erii^  iistui  •X(f«:x«q  ^oa  ^idw  aaoXssXaMoa  e'llXiiuUiXq   indi 

f»Mf  b^ii  '2:tiJnl;iiX<2  t^^  b^tietllaa  uini;iissft9  '»x1j    no  etfi>  simoons 

h^bior*  tt9nff  d7«4  liiidiHt   tnl9c  c  i(;^nX«jrT90isff  XXA     .M^f 

,8»i^'^  ncii   Jc  ttonsJstXyft  »i:U   ol  feM<(  atf  ^aMn  ^'xoaai:  fbXaw  to 

•ii^r  Ixvjol  Jiuco  miit     .rtdi^aaiip  xCoua  ftAXais^oib  o^  fb-io  oX 

•X  $fttiai>XTO  aif^  «j»  MaxffluianX  toe    ,llX^ttX«Xq  aii^  f\  aejuaaX 

XXia&Io  aX  inXJ^ail  daam  JntU  j^n  oS  •IdMou  »uj»  •«   ,BAX#oXXliioa 

•  •onebXir*   aiii  lo  Jxt^Xaiw  ftJtJ  lanXaiin  xX^aolXoma  bam 

tt^t^tieui  doidv  Mona-  .  (i»   oo  j»aXad  diaxit 

•  frasrzXl'  liw  tnwaijipwt  ^^^-^    .XjiaTav^i  « 
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ILLIITOIS, 

Def  on'tjLeuit  in   "irror, 

va. 


JBRROR  TO  KUHICn-Al  COURT 
Of  CHICAOO. 


Ilaintif f :.  In  Error/ 

\      / 
\  /     211  I. A.  3  73 

DELIVTEED  TH^  onriOF  0?  THX  COURT. 


:Def«ndart  wps   ccnTictffd     of  b«lng  »n   iniaate  of 
A  houee   of   111    frvu^i,    in  viclntlon   of    ifto.    57   a-1 ,    chap,    38, 
P,    3,        ?h*?  cnu»e  wai   ♦.ried  before  tiitf  court  without   a  jury. 
There  vrb  a  finding  of  guilty  itnd  defendant  «»8   Bent«inood  to 
impriaonaect  in   th©  house  of  correction  for  n  term  of   alxty 
days. 

The  greTSinen  of   the  aef etidwit'e  complaint  la       v 
that   ohe  ^i»»  arrested  «»lthout  •  ^rorrant.      ?/e  think  that  »• 

defer.d«nt    au'britted  hereelf  to   the  Juri'>dictlon   v^f   the  court, 

I 

without  chRller.ging  the  roo-Je  or  mnnnc.r   of  her  arrest,  the 
court  hnd  conaequently  Jurisdiction  to  hear  the  o««e  anA 
pronounce  jud^iptnent. 

The  criminal  rede  provide*  that  an  officer  may  I 
arrest  a  person  if  he  has  reasonable  ground  for  bellering    (  '^ 
that  the  person  a.rr'^sted  hae  ccmmittei^  a  crime,   ^11  e  this 
is  admitted  by  defendant's  ooxmsel,  he  contends  that  this 
has  application  only  to  oases  of  felony  and  not  to  misdemeanors. 
It  is  nlso  argued  that  the  offense  charged  could  not  have  been 
eosu^itted  in  the  presence  of  the  officer. 

In  the  absenoe  of  the  evidenoe  we  nust  assume 


that  the  offense  charged  was  cozniaitted  in  txie  presence  of  the 
effioer,  and  that  sueh  STldenoe  proved  Uxat  defendant  «is  an 


7 


WUOO   S: 


Inmate    «•  charged. 

On  the  aeeumptloD  whieh  ottaine  in  tJie  eondltion 

of   this  reo^rd  tiw.t  tixe  offense  oJtxarged   in  the  ociaplaint  waa 

oommitted  in  the  presence  of  the  officer  making  the  arrest* 

auoh  arrest  was  lawful  and  could  be  made*  as  it  was,  without 

the  iasuance  of  a  warrant.  The  rule  on  this  subject  is  well 

stated  in  vol,  I,  Biehop*e  Criainal  irooedure,  p.  126*  thus: 

•ihere  one  la  arrested  and  bi^ought  before  a 
magistrate  without  a  warrant »  notning  further  i&   re- 
quired to  give  him  Jurisdiction,  for  *why  issue  a  war- 
rant  for  the  apprehension  of  a  pnrty  already  in  cuatodyT* 
But  a  written  complaint  or  information  against  the  de- 
fendant, setting  out  his  offense,  is  necessary  in  such  a 
case  as  in  any  other."   Schwartz  v.  I'oehlman ,  178  111, 
App.  235;  People  v,  Barkas,  25S  111.  516. 

There  is  no  reversible  error  in  thle  record 
and  the  judgment  of  the  )j;unicipttl  court  ia  therefore  af- 
firmed. 

AyvzioasD. 


P 


.^aaarut  9tii  gniiuaift  looillko  axil   lo  •offvast^  ;  d^^iaatoo 

ItfOiiiflu-   ^Bsm  a  %M  «a^«ua  atf  bluQo  buM  lulKtil  mam  t»9't'iM  si»u9 

-i«*'  «  i'ti/t  ^J^^  »v*ia  ^p 

-^  nuieflS   ■-■■  ■     -     ■  ■"      i'.'i     ...  n&"X     ■ 

.til   STI   ,_  .    .r  sitgwiio^     ".T  ■•'» 


25   i^fiAl 


Defendant  in  Error, 


\  J^  Of  CHICAGO. 


MfiS.   A.  B,    tmiDKLL. 

llalntiff  in  Brror 


IBBOK  TO  MUKICIfAL  COURT 
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MR,  I'lOraiTJIlIO  JtlSTICI  HOLDOM 
DKLIVSRJK)  THE  OPIKIOU  Of  THR  COURT. 

This  la  an  undefended  appeal.   The  action  ia  of 
the  flrat  olaae,  for  gooda  aold  and  dellrered  according  to  aa 
IteDiiaed  atateroent  attached  to  the  stntonoit  of  claim.  The 
action  ymn   comm«>noed  agsiinet  Edward  Wendell  and  Vre.  A.  B, 
Wendell  and  the  stateaent  of  claia  declared  againat  them  as 
jointly  liable.  Before  the  trial  the  suit  was  discontinued 
as  tc  £dward  Wendell  and  tLere  was  no  affiendljaent  of  the 
pleadings  thereafter.   The  cause  was  suhotitted  to  the  court, 
li^o  nade  a  finding  in  favor  of  plaintiff  and  against  defend- 
ant with  an  asses saent  of  dasunges  at  $1626.54,  upon  whioh 
judgment  was  entered. 

The  errors  argued  resolve  thenselvee  into  but 
one  contention,  viz:   that  the  statement  of  claim  not  haying 
been  amended  after  Edward  jTendell  was  dismissed  out  of  the 
cauae,  it  is  not  sufficient  to  sustain  the  judf^aent. 

from  the  record  it  may  at  this  point  be  said  I  xi, 
that  this  question  is  raised  here  for  the  first  time.      ' 

The  parties  proceeded  to  trial  reluntarily  and 
without  objection  as  tc  the  state  of  the  pleadings.  The  i 
statutory  record  only  is  before  us;  we  must  therefore  as- 
sume that  the  eyidence  warranted  the  finding  and  judgmenti 
Defendant  might  have  advantaged  of  the  imperfection  in  the 


\ 


dbi 


\0    Vi    a<9l3^;> 
OB    Ol    3^«il>t063 


9(::nft1[9l}m/  f^«  ei  sldT 


fe»uni^nc38it  vs  9xii   leiti  »jc1^  •lol^S     ,9ld»H  \StaJto\, 

"bmt'iab  iBsiia^B  bas  \1liai»l'4,  Id  teral  ni  jittibail  b  aftjua  oifir 
dai«£v  aoqu  tJMI.dft9X4  ^a  ••SJutMUb  lo  ia9as«*«««  am  iiiim  tarn 

tb9t9Sn»    SAW    }fl«SISl>0t 

liftf  oini  ct7l9ta:0/l;f  9Tloi»it  k»uii,%*  eioti*  sdT 
SplYttd  Ion  ntrnto  It  ^mms^Mit  wiU  ^«d^      txl7   .nollnv^aao  vao 
ttiU   lo  iua  baa II tote i£>  esw   IXsibaslir  M«v6!S[  i»S\a  b»bt»BU  ntatf 
.^ns^htft,  •ilj    tttaiBUtt   oi   innlai^lua    ton   si   Ji    ,««ifAO 
ftXAi   etf  inio<^  Bli'.  i   brK09*T  vxi^  adtr 

bnn  litta^nulor  ImltS   nf  b»is«ooiEq  •oll'raq  9iiT 
{    »i<T     .aisflibAttlq  ttsli  19  ttSaia  tcU  o#  t£  aoJt^o»tQFo  ^irod^iw 

•  in»ir«iX)Jut  bnuB  aaxJbnil  «iur  £>»4'xuii:iinr  •oa*/>lTO   adi  J-axU  Mum 


•tatement  of  claim  by  demurring  thereto »   In  Condon  v.  dchoen» 
feld,  iilA   111.  226,  the  court  found  that  after  the  diamiasal 
of  one  defendant  the  proofs  showed  there  was  no  cause  of  action 
against  tha  rataaining  defendant,  and  it  therefore  reversed  ths 
Judgvent.   But  tiiis  case  is  not  analogous  tc  the  one  under 
discussion. 

In  the  absence  of  evidence  to  the  contrary  the 
presumption  obtains  that  the  evidence  heard  warrants  the 
finding  and  supi'orts  the  Judgment,  The  verdict  cures  tha  i  v^ 


^ 


Infirmity  in  the  statement  cf  claim.   Furthermore,  in  actions 

ex  contruotu  joint  obligations  are  by  statute  juade  Joint  or 

several.   Sec,  3,  chap,  76,  B,  ^,,  is  as  follows: 

*A11  Joint  obligations  and  covenants  shall  be 
taken  and  held  to  be  Joint  »nd  several  obligations  and 
covenants,"   Combs  v,  Steele  et  al.,  80  111.  lOl . 

Bo  that  whether  the  obligation  was  Joint  or  several,  either 
party  thereto  aight  have  been  proceeded  against  singly. 

The  infirmity  charged  as  existing  in  the  stats* 
fflsnt  of  olais  would  have  been  well  taken  if  made  in  the  trial 
court;  but  ths  infiroiity  is  cured  by  the  verdict;  the  rule 
regarding  this  being  that  where  thers  is  any  defect,  imper- 
fection or  omission  in  pleading,  whether  in  substajnce  or 
form,  which  would  have  been  fatal  to  objection  upon  demurrer ,1 
yet  if  the  issue  found  be  auoh  as  necessarily  required  en  thei 
trial  pre  of  of  the  fact  sc  defectively  or  iotperfectly  stated,;  y^ 
or  omitted,  and  without  which  it  is  not  to  be  presumed  the 
Judgs  would  have  directed  the  Jury  to  give,  or  the  Jury  wcul^ 
have  given,  the  verdict,  such  defect,  imperfection  or  omis- 
sion Is  cured  by  the  verdict,   1  Chitty's  11,  672;  heegan  v. 
Kinnare,  123  111,  280;  Chicago  and  Zaatern  Illinois  Railroad 
Company  v.  Hines,  132  111 ,  161;  Chicago  and  Alton  Ha  11  road  Co. 
V.  Clausen,  173  ibid  100;  City  of  Chicago  v.  I.onergan ,  196 
ibid  618;  Storm  v,  Cleveland,  X56  111,  App.  88;  £.  ^  £.  8. 


aoJ:lt«  to  vaiias  on  •■•«  ^^9d^  Jbawoii«  «%03tq  %dt  \nb  •ao  !• 

idbflu   i»no  •tit   ^.t   ejjo:s|OljBnA  loa   i«x   e^cjsr  -iSflC^ut 

.flOi  831/98  lib 

sidi   ••'JMO  *oXJbi  :«  hnj»  jiaiball 

:ww^.t.lv:      '      -    .  .      ,  .  i..«'X9va« 

•^      IX«.a«   aj^ri«!^»«ro      ^i,     5aoi^f«3iXdo  *«iot  XJA" 

\lMi%^  9tiS  nX  »b»K  «I  09^A^  rXftv  n»»tf  »t«4  ftX(/'>w  tfilAlo  lu  ;)A«ffl 
'  -t«cjs!i  ,i-o»^eb  ynB  «1  •itvrll  •rcwrfw  *«rli  ]^X»«f  aidiii  ^aiMu-^fti 
tVitiifft.sih  floqtf  «oWov>^tfo  oi^  iisJAt  m^^  «f»n  btuovi  iioldw  ,an(;ol 
.n^iijji  xxj(»6l«»qfi«x  to  xC»viio*'iaJSj    as    -a.   ..    =5d;^   to   Ioj-jkj   ilAliKi 

«*i«o  xo  ooi^ootiaqfRX    .JostsI)  iitt4*8    ^iQiitii^.  ..i»vXj|  »▼«'* 

. V  gaj|9o^   frgfA  ^*i  -B^ytiitiiD   X        .♦ojtbx^v  •iii   -^d  b»xuo  «4  «oi« 

&S£2ii«ii  «**o»xXXx  a%9ina$f  A/a^  SMSSti'^  <®**  ♦^^i  £^^  ,»TiioftJt)t 

**^  'iiJS&ii  -  i^  l£42  ioox  Aid!  «TX  ,(t»»A<s;o  .T 


f.  RX«  £2.'  ^»  Kgck*  185  111.  400;  Knialey  y.  Brown ,  95  III. 
App,  516;  City  cf  SI  gin  ▼.  Thompgon.  98  ibid  358;  C,  4  A, 

S«  £•  ££•  ^«  ^'un^fay*  ^s  i^id  126. 

^"  Carnggle  v.  Da>..Ty,  178  ibid  413,  it  was 
held  that  the  rul«  that  In  a  joint  action  ex  contractu  a 
dlai&iaaal  aa  to  one  defendant  effects  a  dieocntinunnce  of  the  y 
entire  action,  does  not  apply  where  the  party  against  whoa 
disaissal  was  had  was  not  a  party  to  the  contract. 

In  the  ligiit  of  the  authorities  oited  and  in   | 
the  absenos  of  the  eTldence,  we  iaust  assvuae  that  the  de- 
fendant wuo  was  disaiaaed  out  cf  uie  aotiou  was  not  a  part/  |  "^ 

I 
to  the  oontraot  in  suit,  but  that  the  obi  ligation  was  the  ssTirsiI 

1 

obligation  of   defendant  and  that  proof  of   auch  fact  was  xaads 
by  the  evidence.     As  held  in  C,  &,  A.  ^,   R,  £o,  v,   ClRusen,       ^  | 
supra,   a  defect  in  pleading,   in   substance  or  form,   which  would 


be  fatal    on  deaiurrer   ie  cured  by  verdict  where   the  issue 
Joined  is   such  as  necessarily  requires  proof  of   the  facts   so 
ijsperf ectly  stated  or  omitted. 

Per  the  foregoing  reasons   the  judgment  of  the 
iteualoipal    court   is  affirmed. 
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PEOIIJ'  C   TIP!  3TAtE  07 
ILLINOIS, 

DtfendAn^  in  £rror, 

T8. 


MATTHXW  BRADY, 

naintlff 


ERHOR  TC  KWIICIFAL  COURT 
Oy  CHICAGO. 


14E.  I'R531i)IEC  JUSTICE  HCLDOli 
]3£LIVSIUD>  TEX  0^  IK  ION  07  THE  C0UK7. 

Defendant  vat  convicted  of  non-support  on  an 
inforoiation  filed  by  his  wife.   The  information  charged  that 
defendant  then  and  ti^ere,  without  reasonable  cause,  did  ne- 
gleot  and  refuse  to  naintain  and  provide  for  his  wife,  who 
waa  then  and  there  in  destitute  and  necessitous  oircuaatanoea. 

Defendant  waived  trial  by  jury  and  the  oause 
was  subjftiitted  to  the  court,  ntio  fcund  him  guilty. 

The  record  recites  that  defendant  was  present 
in  his  own  proper  person  and  that  he  was  nloo  represented 
by  counsel.  Be  was  on  his  own  motion  released  on  probatioa 
and  gave  bond,  as  the  statute  provides.  For  a  violation  of 
the  condition  of  his  probation  he  was  brought  into  court  and 
was  ordered  to  pay  his  wife  $XC   a  week,   subsequently  he  i&ade 
a  motion  to  vaoate  the  finding  and  judgnent  of  the  court.   The 
affidavits  in  support  of  this  uiotion  ^rere  extremely  rhetorical 
and  did  not  present  any  facts  excusing  defendant  froa  inter- 
posing as  a  defense  at  the  tine  of  his  trial  the  matters 
disclosed  in  the  affidavits.  He   cannot  therefore  eay  that 
the  trial  Judge  abused  the  discretion  which  the  law  reposes 
in  hie;  in  euoh  cases.  / 
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It  is  urged  that  defendant  vaa  deprived  of  hie 
statutory  right  to  be  represented  by  ccunael.   In  Tiew  of 
the  record,  which  recitee  that  he  eas  represented  by  oounsel  | 
upon  the  trial,  this  objection  fails. 

It  is  also  urged  that  the  court *s  finding  that 
defendant  was  guilty  "in  manner  and  fcxm  as  charged  in  the 
infon&etion  herein*  does  not  find  him  guilty  of  the  offense 
charged*  We  think,  however,  that  the  finding  vas  sufficient. 
It  was  held  in  leople  v.  Kurphy.  188  111.  144,  that  a  verdioH 
of  guilty  in  oianner  and  form  as  charged  in  the  indictoient 
wma  a  sufficient  finding  ti^at  the  defendant  was  guilty  of 
jBtxrder,  and  txiat  the  judgment  on  such  finding  ?.ia8  sufficient. 

The  evidence  not  being  before  us,  we  cannot  say 
that  the  Judgnent  is  not  supported  thereby. 

7here  being  no  reversible  error  in  this  record, 
the  judg3.ent  of  the  l^unicipal  court  is  affirmed, 

AFFIRMED. 
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im,  PRBSIDIKG  JUSTICE  HCLOQII 
D35LIV1RKD  THl  OIDIIOE  OF  THE  COURT. 


Defendant  waa  oonvicted  of  tlie  criminal  offenat 
of  "larceny  of  the  value  of  $5,*  aentenced  to  a  term  of  one 
y^mx   In  tke  house  of  correction,  fined  $25  and  condejKned  to 
pay  the  coats. 

The  evidence  is  not  before  us.  The  statutory 
record  only  haa  been  filed. 

Defendant  urges  two  pointa  fcr  reveraal  -  one* 
that  the  information  ohargea  that  the  subject  of  the  Inreeny 
was  *the  personal  goods  and  property  of  the  I .  C.  C.  and  St. 
L.  R«  R.  Co.,"  the  other,  that  the  finding  of  the  court  does 
not  fix  the  value  of  the  property  which  defendant  was  con- 
fioted  of  stealing. 

In  the  condition  of  the  record  neither  of  thess 
points  is  tenable.   For  aught  that  is  disclosed  by  the  record 
the  name  of  the  corporation  that  owned  the  property  stolen 
Is,  as  alleged  in  the.  informRtion,  the  T.  C.  C.  and  St.  ].. 
R.  R.  Co.   If  it  were  otiierwise.  it  would  follow  that  the 
information  would  be  insufficient  under  the  authority  of 
Accola  ▼.  Chicago,  '!3urlinKton  |^  tLuinoy  Ry.  Co.,  70  Iowa,  185. 
In  that  oase  the  record  shows  that  the  defendant,  designated 
as  "C,  B.  ft  ^.  S,  R.  Co.,*  was  in  fact  the  Chicago,  Burlington 
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ft  C^uiQoy  Railway  company,  Wailt   w«  oay  haT«  a  gray*  suapiclon 
tlxat  tlia  P,  C.  C.  and  St.  L.  H.  H.  Co.  .lay  not  be  a  corporation 
clxartered  under  these  initials,  yet  we  haye  no  right  to  deolda 
the  oauae  aooording  to  our  suspicion  dehors  the  record. 

It  has  oftea  heen  deolded  that  an  essential 
part  of  the  finding  in  a  larceny  case,  by  either  court  or 
Jury,  Is  the  value  of  the  property  the  subjf>ct  of  the  lar- 
ceny.  This  cannot  bQ  dispensed  with,  as  It  is  necessary  to 
find  the  value  In  order  to  fix  the  punlshnent  under  the 
rtatute.  But  we  are  of  the  opinion  that  the  finding  by  the 
'court  that  defendant  was  guilty  of  "the  orlialnal  offense  of 
larcany  to  the  yalue  of  $6,"   though  inartificial,  meets  the 
statutory  requirement. 

There  being  no  reversible  error  in  tnls  record, 
the  judgment  of  the  Municipal  court  Is  affirmed. 

AnrinHED. 
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m.  fRiaiDIHO  JUBTICB  HOLDOII 
DlLIVimil)  THR  OI»l!riOF  0?  THE  COURT, 

Thi«  la  an  undefended  appeal  by  defendant  from 
a  judpoent  against  It  of  |^57.80»  entered  upon  the  finding  of 
the  trial  Judge,  to  whom  the  cause  was  suboiitted. 

I'lalntiff  sued  defendant  for  the  amount  of  the 
Judgment  en  the  claim  that  it  had  ordered  certain  springs  of 
a  designated  design,  which  were  not  kept  in  atock  by  plain- 
tiff but  were  made  specially  for  defendxmt;  that  defendant 
refused  to  accept  the  springs  when  they  were  tendered,  and 
that  as  they  were  of  no  use  or  value  to  plaintiff  the  damage 
suffered  by  defendant's  breach  of  the  claimed  contract  was 
the  full  amount  of  the  price  nfimed  in  the  so-called  contract. 

The  transaction  was  conducted  by  corresj^ondence, 
and  while  U).ere  were  personal  interviews  and  talks  over  the 
telephone,  each  was  confirmed  by  a  letter.  The  first  letter 
was  written  April  17,  1916,  by  plaintiff  to  defendant,  in 
which  the  price  of  the  springs  wns  quoted,  the  letter  con- 
cluding:  "Trusting  that  we  may  be  fayored  with  your  order 
by  return  raailf  we  beg  to  remain."   The  next  letter  was  also 
by  plaintiff  to  defendant  in  answer  to  defendant's  telephone 
call,  in  which  letter  plaintiff  wrote:   "In  answer  to  your 
phone  request,  we  are  pleased  to  quote  you  the  following 
prices  on  swiTSl  hcok  springs:"   (here  setting  forth  the  kind. 
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■Ises  and  prices  of  th«  springs.)   *¥•  ars  abls  to  make  ds- 
llTsry  on  abovs  within  t«n  days  after  reoslpt  of  order. 
Tsrms  C.O,  D.  #♦««♦  and  trusting  tJ-iat  wa  may  b«  fa- 
▼ersd  with  your  ralued  ordar  by  raturn  mall,  we  beg  to  re- 
main,* 

Under  date  of  April  24,  1916,  defendant  wrote 
plaintiff  confirxaing  the  order  by  telephone,  in  which  letter 
defendant  said,  aiDong  other  things:   "As  I  have  done  no  busi- 
ness with  you  before,  your  terms  C.  0,  D,  are  satisfactory." 
Two  days  thereafter  plaintiff  wrote  defendant:   "We  are  in 
receipt  of  your  letter  of  April  24th  and  in  reply  will  state 
that  you  have  misunderstood  our  quotations,"  and  then  pro- 
ceeded to  Quote  prices,  quantities  and  sises  of  springs,  con- 
tinuing:  "Before  proceeding  with  order,  it  will  be  necessary 
for  us  to  hare  cash  in  adyanoe  on  account  of  the  springs  beiiliB 
a  special  type.  Trusting  that  these  prices  will  be  satisfac- 
tory to  you,  and  that  you  will  inatruet  us  to  proceed  with  tJse 
order,  we  beg  to  remain,"   This  closed  the  correspondence, 
and  defendant,  not  being  willing  to  i<*ccede  to  the  changed 
terms  from  C,  0,  "D.  to  cash  in  advance,  pp.j  d  no  further  atten- 
tion tc  the  ffistter,  and  nothing  thereafter  took  place  between 
the  parties. 

It  is  apparent  from  the  foregoing  that  ttie  mindt 
of  the  parties  did  not  meet  and  that  there  was,  therefore,  no 
contract  between  them. 

The  record  shows  that  the  trial  Judge  stated  in 

rendering  his  Judgment  that  he  was  sitting  as  Judge  and  jury 

in  the  easa,  and  had  in  considering  the  preponderance  of  the 

•Tidence  taken  into  consideration  the  manner  of  the  witnesses 

testifying,  their  candor  or  lack  of  candor,  and  their  demeanor 

while  testifying,  that  from  such  observations  he  was  of  the 
opinion  that  defendant  was  not  telling  the  truth. 
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A8  it  ««•  not  disputed  tiiat  the  letters  in 
evidence  were  relied  upon  bjr  plaintiff  «•  constituting 
the  oontraot,  ire  are  unable  to  understand  ine  applicability 
of  the  obeerTations  of  the  trial  Jud^^e,   fne  letters  in 
oTidenoe  were  offered  by  plaintiff  and  received  in  evidence 
as  a  part  of  its  case.   It  is  not  olained  that  there  was  any 
further  deal ings  between  the  parties  subsequent  to  the 
letter  of  plaintiff  changing  t^ie  former  terms  from  C.  0,  D. 
to  cash. 

As  ths  evidence  falls  to  disclose  a  contract  l>e< 
tween  the  parties  regarding  the  subjeot-statter  in  the  suit, 
plaintiff  has  no  right  of  action,  and  the  Judrrntent  of  the 
Itunicipal  court  is  reversed  and  judgment  of  nil  cay  in  t  and 
for  costs  entered  here. 

ajSVMHiiED  WITH  JUDGKIKT  OF  Eiit  GAirlAT 
AJSD  FOK  CO&TS. 
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i^«tlti»n«r  filtd  tils  p«txtieD  In  th«  Cireuit 
Ofwrt  of  Cook  count/  for  »  writ  (if  — »#>iimg  to  tottp*!  th* 
d«f«nd4uit   to  restore  petitioner  t«  «  jposltlon  in  the  jtcllee 
Depertioeat  ef  the  City  of  Cixieato  *^*  ■>  patrcljoen*  txcm  t^l^ 
peeltion  it  wae  alleged  he  li*d  been  unlRwfalljr  dieeharged 
Ml  £>a«e«)i«r  <i2*  1909, 

The  petitioner  attenpta  te  give  varieue  reaeoaa 
in  hie  petition  in  auppert  of  hl»  eontentlen  that  hie  dla- 
•harge  fro*  the  police  force  eaa  Illegal,     the  reepondent* 
City  ef  Chicago,  interpeaed  a  general   deffiurrer  to  the  petl* 
tion,     7h«  court  overruled  thie  <£amurrer  and,   r«>ei/0Bdent 
electing  to  stand  bjr  Ita  demurrer,  jud^ent  erne  rendered  in 
neeevdnnee  with  the  prayer  of  the  petition.     Deapondeat 
brlnga  the  eaae  here  by  writ  ef  error  for  revlev. 

fhere  are  eeveral  auffloient  reaeona  ehowa  by 

the  brief  and  argument  ef  eouneel  for  reaiondent  why  the 

Jwdgiaent  of  the  clreuit  court  ahouid  be  revereed*  The  alle* 

gatlona  of  faet  eet  out  In  the  petition  are  in  the  amin  the 

mere  conclusione  ef  the  petitioner,   ^hlle  it  it  attempted  te 

•hew  therein  that  the  clTll  i^ervloe  cewalsaloa  «»•  vllnettt 
Jurledlotlea  to  dlech&rge  petitioner,  no  f »ota  are  set 

forth  freot  whieh  we  are  enabl<«d  to  eay  that  the  Gl-vil  SerTiee 
CaaKioelen  eaa  without  power  te  enter  the  order  of  whioh  pe- 
titioner CMBplalns. 
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It  i»  as8«rtc4  in  tJii«  p«titloa  timt  in*  i/«vl<» 
tieo«r*a  ri^itB  dt^cnd  in  i»om«  lacAtur*  uj^oa  mmieipa.!  ordi* 
n&Bcet.      fhesc  ordia«aoft«  wtr«  net  a^t  out  in  th<k  pviltion 
in  iietc  Ter)9a  or   la  aubatano*.      It   is  elaaiaiCntRry  that  tia« 
octurta  will  not  t«ka  Judlei«l  notiea  af  tha  jproTiwiona  of 
manloipftl   ordlnanaao*   and  tixMkt  iha  duty  la  l«poaod  upon  par* 
•OBt  ralyiai;  an  auoh  erdinaneaa   io  allaga  and  prova  tia^aai, 
I^^corlt  "?,   auaaa,   240  111.   16.   17. 

B«t  aalda  fraai  thaaa  and  athar  quaationa  miaaA 
by  iha  damurrar  vhioh  waa  avarrulad,  tha  patifcloaar  la  not  anW 
titled  tc   tha  raliaf  prayad  for  in  tola  petition.      Jt  is  al» 
Itsad  in  iha  patitioo  that  p«tition«r  waa  diaahargad  on  Da* 
aaiabar  22,  1909*  and  h#  filad  his  petition  harain.  for  rain* 
atatcMiaat  to   tha  polioe  foroa,   on  Ai^ril  H^t   191&«     So  raaaMi 
ia  aiiowB  in  tJaa  patition  for  Jtxia  failura  to  aaak  rallef  froa 
a  dlDohargt  w^ioh  iia  alaiaia  «i»a  unlawful »   for  a  parioi  oX 
okora  tJban  fiva  yaara.      It  a{>p«ara  on  tha  fa«a  af  liia  p«ti« 
tiaa  that  p^titioaar  is  guilty  ef  laohea. 

In  tha  onaa  of  ^ual»jr  ▼,   city^  of  SiM££&£,*  '•• 
21989*   opinion     filad  January  6,   1917 »    this  oourt  aaid: 

*|^^«tltion«r  waa  diaohargad  fraa  tha  aerrloa  on 
Saptanbcr  &,   1913,  hut  did  not  fila  hia  original  pctxtlea 
t^T  aandanua  until  July  1«   1914»   and  tha  praaaat  amandad 
patitian  until  April  17,   1915.     It  haa  baan  bald  that  a 
dalajr  af   six  nontha  in  filing  auoh  a  patitiaa  aaftunts  ta 
laahvs,   and  thfit  li»oh«a,   when   shown,   ia  a  auffiaiont  da* 
fanaa,     lannaally  ▼.   City  of  Chicago.   &ZC   111,   488; 
»chultha'is   y.   cltv.    Ji'^rTlTT  1^^;    ClVrk   ▼.   City.   23S    III, 

Tho  Circuit  oourt  arrad  in  oTorrulinx  tha  da* 
amrrar  filad  by  raapondant     to  tha  petition,  and  for  suah 
arrar  tha  Judi^siant  of   that  oourt  la  ravorsad  and  the  oauaa  !• 
raoiandad  with  diractioBs  to  antar  an  ordnr  auatainiac  tha  da- 
Murrar  of  tha  reapeadaat.  City  af  Chioaga,  aad  diaaissiac  tha 
paiitiaa. 

wvm  i^niiaYKnia. 
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iffi.  jusTiei  BwrxR  wtivums  WMi  oynixcai  o»  thj?  court, 

Thia  Is  Rn  appeal   frooi  a  JudKa«nt  in  favor 
•f  plaintiff  for  the  mm  •t  #&*(K>0, 

Plaintiff  brought  his  auit  against  Chioagft 
Eailirajra  Coaopany*  Clxioaeo  City  Bailwgr     Coopany  and  Obi* 
•ace  JiJurfaoa  Lines  for  4ftaRa««a  arising  fros  Injuriss  wtaoH 
It  It  all«|{«d  plaintiff  sustained  whils  be  ^vat  attsspiiag 
ta  baard  a  straat  oar  at  Elaton  and  Kadsie  avanuas,  chi* 
oaeo,   on  fabruary  X6»  ittld.-    Tli«  auit  vas  dismissed  aa  ta 
tbe  Ckieage  liMrfaae  Lines. 

Th.e  firat  eoimt  af  t]»e  declaration,   <«bioh  eoo- 
sisted  of  tnree  eounta,   oharged  that  the  defendants  "neg* 
lifently  and  oareles9ly  auinaged*   oontrolled  and  operated 
aaid  oar  at  a  tiae  when  plaintiff  in  the  exereiee  of  ordi* 
•ary  care  for  his  own  aafeiy  tma  in  the  aot  of  bearding 
•aid  oar  at  or  near  said  interaeotiont"   ate.     The  aeoond 
•ouat  oharged  that  defenrtants  *nrglifr«3tly  and  oarelessly* 
•ttddanly  witfc»ut  warning  started  said  oar   in  a  forward  dirae- 
tiMi  at  a  tiae  whan  plaintiff  In   the  exercise  of  due  eare  t9T 
his  own  safety  was  then  and  th<»re  in   tne  aot  of  boarding 
•aid  oar,"  and  in  the  tkird  oount  it  was  oharged  that  plain- 
tiff in  pursuanee  of  an  inrit&tioa  extended  to  hia  by  de* 
fondants  *i»as  then  and  there  in  the  aot  of  bearding  said  oar 
ti^aB  dafsadaat  negli(£«atly  and  oareleaaly,   suddenly  without 
warning  atarted  aaid  oar  in  a  forward  direotion  while  {lain* 


\ 


to-: 


tiff  then  and  Uieretofort  in  tJa«  excroiss  of  due  oare  for   \ 
hla  own  safety  vaa  then   and  there  a  paasenger  on  the  rear 
platform  of  said  car  for  hire  to  be  carried  to  his  deetina* 
tiaa;  by  reaeon  of  the  Beglii^enoe  and  oareleeunesB  of  de« 
fendante  ae  aforesaid,  plaintiff  while  in  the  act  of  board- 
ing said  ear  was  then  and  there  thrown,*^  etc. 

flaintiff ,  a  oian  about  5S  years  of  age  and 
weighing  230  pounds,  at  6t5C  I.  ;' ,  on  tlie  day  in  question 
attempted  to  board  the  rear  end  of  a  north  bound  Kedsie  ave- 
nue  street  car,  which  had  stopped  at  Alston  sTenue  to  take 
en  and  let  off  passengers.  Kedzie  avenue  is  a  north  and 
south  street  and  Flston  avenue  extends  northwest  and  south- 
east.  The  weather  was  cold  at  the  tine  of  the  aooiaent. 

There  is  Auoh  dispute  in  the  eridenoe  as  to 
iAk9.th«T   the  pletintiff  had  attesuptftd  to  board  the  oar  before 
or  after  it  started;  but  however  this  sufcy  be,  it  is  clear 
that  he  was  injured  while  the  ear  was  amoving  upon  the  ourre 
track  from  irlston  avenue  into  Kedsie  avenue. 

It  is  insisted  on  behalf  of  defendant  that  the 
court  erred  in  giving  and  refusing  to  give  certain  instruc* 


X 
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tions;  that  there  was  -^srror  in  the  rulings  en  the  evidence  ' 
and  that  the  daaages  are  excessive,   te  think  the  9th  in-   \ 
■truotion  given  to  the  Jury  is  subject  tc  the  critioisa  aatf« 
of  it  by  counsel  for  defendants.   This  Instruction  told  tha 
Jury  that  if  the  plaintiff  got  on  the  car  in  question,  or 
in  the  set  of  boarding  the  same  fdaile  it  was  standing  still. 
It  beeaae  th«  duty  of  defendants  to  do  all  that  huaan  oare, 
vigilance  and  foresight  oould  reasonably  do,  etc.,  to  pre- 
vent an  accident  to  the  plaintiff  while  he  was  riding  upon 
said  oar  or  going  upon  the  sane  while  it  was  standing  still, 
and  the  Jury  were  told  that  if  defendants  failed  to  uae 
such  oare  and  diligence  and  that  t&ereby  injury  befell  the 
plaintiff,  the  plaintiff  could  recover. 


/     vol  •««•  Bui>  \9  ••JLoisx*  ftiil  al  BXQlofXMiLt  tOM  a»Ai  wit 
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Th«  oharg*  in  Xhu   d«olar*tion  and,  m,»   w«  rMk4 
it,  th«  only  oharg*,  is  that  ih«  plaintiff  «ma  injured 
fdiile  ht   vas  In  th«  aot  of  getting  upon  tha  raar  end  of 
tha  atraat  oar.  Tha  caaa  auat  be  tried  again,  and  in  aueJi 
eirouaatanoea  we  do  not  eare  to  dlaouaa  the  weight  or 
oharaeter  of  the  eyldenoe  heard  on  the  trial,   it  ia  suffi* 
eient  to  any  that  the  queatlon  of  ehethar  the  plaintiff 
was  injured  while  in  the  aet  of  hoarding  the  car,  or  i^«(th«r 
he  had  got  aboard  the  oar  and  was  thereafter  thrown  off  aa 
the  T9mjp   end  of  the  oar  swung  arcund  the  ourve  tracks,  were 
queatlons  of  fact  for  the  deteriBlnatlon  of  the  jury;  and  if 
the  jury  were  of  opinion  that  plaintiff  fell  or  was  thrown 
froB  the  oar  {il'ter  he  had  heootte  a  paaaenger  thereon,  then 
there  oould  be  no  recoyery  by  plaintiff  on  the  cii&n^ea  made 
in  the  declaration. 

It  is  true  that  the  third  eeunt  of  the  deolara* 

tion  ehargea: 

*that  plaintiff  in  pursuance  of  said  inritatioa 
«»a  then  and  there  in  the  »ot  of  boarding  said  car  when 
defendant  negligently  and  carelesaly,  suddenly  without 
warning  started  sold  car  in  a  forward  direction  while 
plaintiff  then  and  theretofore  in  the  exercise  of  due 
oare  for  hia  own  safety  was  then  and  thf»re  a  paeaenger  ea 
the  rear  platform  of  said  oar  for  hire  to  be  carried  to 
kia  deati nation," 

The  statement  in  the  above  quotation  that  the 

plaintiff  "was  then  and  there  a  passenger  on  the  rear  plat- 

fom  of  said  car  is  not  sufficiently  definite  in  its  meanlag 

to  control  or  wodify  the  express  charge  of  this  count  that 

tke  plaintiff  was  injured  *«aiXe  in  the  aot  of  boarding  said 

oar,"  we  think  the  instruction  in  question  should  have  been 

lisiited  to  the  oause  of  action  stated  in  the  declaration.     i 

The  plaintiff  oould  not  recover  if  the  fact  be  that  plain* 

tiff  was  thrown  from  the  ear  after  he  had  got  safely  thereon 

and  while  it  was  moving  on  the  curve  traoks  fron  flston 
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th.9  d*olar«tlon  contains  no  charge  of  ncgligoaoo 
In  the  operation  of  tho  oar  exoapt   that  of  auddenly  starting 
it*   and  the  plaintiff  ehargos  that  this  auddon  starting  or 
Jerking  caused  him  to  fall.     The  instruction  in  question  au- 
thorized the  jury  to  return  a  verdiet  against  defendants  if 
the  Jury  believed  that  the  defendants  failed  to  protect 
plaintiff  After  he  get  upon  and  i^ile  he  was  riding  upon  the 
ear.       To  instruct  the  Jury  vith  reference  to  a  failure  to       | 
perform  a  duty,   a  breach  of  irhioh  is  not   charged  in   the  dee 
laration,   is  error,     Chicago  .k  Alton  Hy,   Co,  ▼,   Robinson,   lid 
III.   142. 

Is  Lyons  ▼.   Ryerson  &  3on,   242  ill.   409,   417,    the 
Suproffie  oourt  iield  that  there  could  be  no  reoo very  in  a  case 
for  injuries  caused  by   the  negligent   conduct  of  a  defendant 
mii»r%  auoh  negligenoe  was  not  charged  in    the  declaration,   and 
thio,   even  though  there  was  evidenee  tending  to   shov  such  neg- 
ligenoe;   and  in   deciding    the  case  the  court  said: 

"The  conclusion  that  we  have  reached  will   require 
a  retrial   of   this  cause,    and  h(>nce  we   should  not  give  an 
opinion  ne  to    the  weight  of   the  evidence.      It   is  manifest, 
however,    from  iriiiat  has  been   stated,    that   under   repeated 
decisions  of  this  court   the  evidence  was  so  conflicting 
that  it  was  particularly  important   that  the  instructions 
should  be  aoourate." 

<se  think  that  the  court  erred  in   refusing  to  givt 
defendant's   tendered  instruction  J^e,   2.     This  instruction   in- 
formed the  Jury   that  "if  the  plaintiff  boarded  the  car  safely 
and  that  he  was  caused   to  fall   because  of   the  aianner  in  whieh 
the  ear  mis  operated  around  the  curve,   and  not  because  of  the 
■Aimer  in  «nicii  it  was   started,   or  operated  while  he  was 
boarding  it,    then  your  verdict  Must  be  not  guilty.      This  in- 
struction in  another  fora  presents  the  tame  question  that 
has  been  diecussed. 
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There  was  •Tldence  heard  fre«  vritiioh  tha  Jury 
all^t  oonoluda  that  tfae  defendant  fell  from  the  car  nfter 
it  had  started  and  after  he  got  aafcly  thereon,  and  if  the 
jury  did  so  conclude,  taen  the  plaintiff  could  not  halie 
recovered  against  the  defendants  for  injuries  so  received 
even  tnough  oaueed  by  the  negligence  of  def endaunts.  i,ake 
3t.    Si.,   K,  ii.   Cc .   V.    3haw,    203   111.,    SV,   42. 

The  evidence  heard  upon  the  trial   eas  very 
close  as  to   what  happened  at  and  just  before  the  time  of 
the  accident.      Certain  teatii&ony  would  if  believed  lead  to 
the  belief  that   the  rear  end  of  the  platfons  was  so  crovdeA 
at  the  time  the  ear  started  that  it  was  iapossible  for 
plaintiff  to  get  upon  the  ear.     The  jury  should  have  been 
carefully  and  accurately  instructed  with  reference  to  the 
lav  applicable  to  the  ease*' 

tinder  the  eirouastanoes  of  the  case,  we  think 

that  the  giving  of  instruction  ;^o.  11  relating  to  the  sub» 

jeet  of  dasaages  was  error.     The  jury  were  infomted  by  this 

instruction  that  in  estia^ating  das&ages  they  were  to  oensiderj 

'*AL1   the  facts  and  oirouffiatanees  as  shown  by  the 
evidence  as  to  the  nnture  »nd  extent  of   the  plaintiff *a 
physical  injuries,    if  any,  his   suffering  in  body,   if 
(jainy,    resulting  from   such  physical   injuries  and  also 
such  future  suffering  and  lo^ss  of  health,    if  any,   as 
the  jury  may  belittve  from  the  evideoce  and  undtfT  the 
instiniotioQS  frcRs   the   court  he  has   subtnlned  or  will 
sustain  by  reason  of   such  injuries,   his  loss  of  tiae 
and  Inability  to  vork,    if  nny,    resulting  frcjo  such 
injuries." 

This  instruction  in  express  langua<.'e  told  tha 
jury  that  they  aiight  asa#sa  damages  to  the  full   extent  of 
plaintiff »a  physical   injuries,    etc.,   and  were  not  confined 
to   Bueh  injuries  as  were  caused  by  the  accident. 

There  wmu  soae  evidence  Introduced  on   the  trial 
which  tended  tc   prove  that  the  plaintiff's  physical  oondi* 
tien  at  the  tiote  of   the  trial   was  caused  by  his  own  negli* 
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Supr«m«  Court  tatidt 

"If,  as  ccnt«nd«d  by  the  plaintiff,  ahe  was 
in  a  dlseaaed  and  dleatoled  condition,  it  tma  improper 
for  the  jury  to  take  tbat  condition  Into  ccnaideratioa 
unless  that  condition  was  shown  by  the  wTidence  to  hay* 
resulted  froo:  this  aooident.   If  »uoh  a  condition  was 
shown  to  exist,  the  jury  were  authorised  by  this  In- 
struction tc  ccnsider  it  in  estisinting  the  damages, 
while  under  the  law  they  should  not  have  oonaiderad 
auoh  ccndiiion  unless  the  eyidence  went  further  and 
showed  that  such  condition  resulted  from  the  aooiJent. 
and  vhile  it  is  true  thAt  other  instructions  adTised 
th«s  that  she  could  recover  no  damages  except  such 
damages  as  resulted  fron  the  aooident,  still  this  in- 
struction directed  th«im»    in  estimating  the  amount  of 
euoh  damages,  to  consider  ixer   {;re8ent  physical  condi- 
tion, as  shown  by  the  evidence,  from  ehioh  the  jury 
oould  not  conclude  that  they  were  aut.norixed  tc  consider 
her  present  physical  condition  as  resulting  from  the  ac- 
cident." 

It  appears  in  the  Miller  case,  auyra,  that  an 
instruction  substantially  similar  to  the  one  under  eon»idera- 
tioa  was  held  objectionable  even  though  in  that  case  ether  la* 
structions  advised  the  jury  that  plaintiff  could  recover  no 
dMaaces  exeeyt  such  as  resulted  from  the  accident.   In  the 
instant  case  no  Instruction  was  given  which  tended  to  cor* 
rect  the  error  eo.'cplained  of. 

In  view  of  e^hat  has  been  said  it  will  be  un- 
necessary to  determine  other  questions  presented  by  the 
briefs  of  counsel. 

The  judgment  of  the  superior  court  will  be  re- 
versed and  the  cause  reuonded  to  that  court  for  a  new 
trial. 
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HR,  JUSTICE  »KV»  BHIVSilXfi  TH1!  OPIKIOIT  0?  TBJK  OOUHT. 

Th«  plaintiff*   Soutii  lark  coBUbl*Bion*r«,  a  cor- 
poration, 1»rcugnt  suit   in   tha  yunlo  Ipal   court  of  Clxioago 
againgt  the  CLicagc  City  Uailvay  Co,,  a  ocrj^oration,   to  raooYar 
tLa  cost  of  paving  and  repairing  the  four   street  and  boulevard 

interseotione  following: 

East  47th  .street  and  Grand  iilTd. 

iDast  <;^nd  utrset  ana  lc.  jL.ici:J.gan  Ave. 

Sast  55th  iitreet.   Grand  Blvd.   and  idouth  park  Ave. 

iuast  50th  ;^treet  end  Licxii^an  Ave. 

The  case  was  tried  by  the  court  without  a  Jury 
•Bd  Jua^ent  was  entered  in  favor  of  the  plaintiff  fcr  the 
SUI&  of  |l,657,2'v/,  being  the  suaouRt  expended  by  plaintiff  for 
paving  and  repairing  the  intersections  of  35th  street  and 
laiohigan  boulevard  and  35th  street  and  c^outu  i  exk  avenue. 
The  appeal   to   this  court  was  perfected  by  plaintiff  and  de- 
fenaant  r^s  assigned  orods  error* 

llaintiff  *s  clain  to  be  relmburtiod  for  the  cost 
of  paving  the  four  street  intersections  is  bnsed  upon  cer- 
tain ordinances  pcsoed  by  plaintiff,   a  municipal    corporation, 
and  accepted  by  uefendant.     An  ordinance  passed  kay  11,   189^, 
permitted  defendant  to   operate  a  double   track   street  railwi^ 
across  tne  intersections  of  47th  street  with  Grand  boulevard 
and  Michigan  avenue,   on  condition  that  the  defendant  should 
pave  the   space  between  its  rails  and  for   1^  feet  on   each 
side  of  the  outer  rails  of   said  trrseks  with  granite  blocks, 
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and  that  defendant  atoould  also  pave  the  antira  drlTflway  of  tJaa 
Intertection  with  granlt«  or  torlek  pMVlng  blooka  at  any  tiao 
vhen  (iir>:oted  by  plaintiff.     Thla  ordlnanoo  ai&ong  ether  thlnga 
prc7l<iled  thnt  the  perri solan  ^^ranted  tii^reunder  waa  roTooablo 
at  any  time  by  plaintiff. 

The  ordlnanoo  paaaed  June  8,    1698,   permitted  de- 
fondant  ca'^pany  to  lay  down   Ito  tracks  and  operate  ita   street 
railvmy  stlong  3Sth  street  »nd  acroea  !Klohlgan  avonue  and 
South  Park  nvenue,   the  two  latter  being  boule-?arda  under   tho 
control  of  plaintiff .     section  2  of  this  crdinanoe  provldods 

"The  roadway  oxiall  be  plaeed  in  perfect  order 
and  condition  at   tae  expense  of   said  Chicago  City  llailway 
Coc'jpany  and   to  be  so  ktt\%  by  it  at  all   tiaies  in   suoh  man- 
ner as   suall  be  directed  by  the   auperintenuent  of   the 
South  i-».Tk  Conmisaionera,   and  «   «  •   said  Hallway  coupany 
shall  paTe   tu«   apaoe   oetw&ea   the  ruiib   anu  cu   each  side 
of  its   trncks  ext<»ndinp:   to   the  curb  and  cross  waUca  ♦  *   • 
with  granite  blooJcs  or  suoh  otuiar  oiMtcrial  aa   the  South 
J-ark  CoinfBi-TaionGrs  nmy  dcteraiine  and  direct;    «   *   •  aa4 
shall  maintain   such  paveutent  in  ^cod  ccnUition," 

Other  sections  of   the  ordinance  regulate   the  uot 
of  the  Interaections  by  defendant,   and  in   section  6  it  was 
proYidod  that   '*the  periulssion  nereby  granted  ia   subject   to 
such  further  order  or  other  restrictions  aa  the  i>outh  lark 
Conaaiss loners,   or  their  suoocssora«  may  frooi  time  to  time 
doom  advisable,"     Section  Ik  of  the  ordinenoe  provided  that 
the  ordinanoe  vms  tc  be  in  force  frcoi  and  after   Its  written 
acceptance  by  defendant,     The  defendant  accepted  this  ordl* 
nanoo  in  writing  the  day  after  ita  paaoago. 

On  October  4,  1<^06,    the  plaintiff  passed  an 
ordlnanoo  under  wnioii  the   defeudaitit  ooiupany  was  per^citted  to 
operate  its   street  railways  acrusw   Uio  InterJoction  of  aouth 
Viehigan  avenue  and  ^Znd  street.     Thla  ordinance  provided  tint 
the  permission  granted  to   defendant  was   "Ic  be  subject   to   suoh 
further  and  other  restrictions  as  the  ccuu&iasioners  may  froa 
tiae   tc  tifflo  deem  advisable. **     iaragraph  is.  of   section  Z  of  \h9 
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•rdlnanoc  provided  Uiat  tna  defenoiuit  when   su  directed  vat 
to  paTt  tixm  sntirt  surfaoa  of  eacli  boulevard  intersectloB 
under  the  control   of  plaintiff  and  oroased  by  defendant** 
tracks   with  material   and  in  a  iaanner   indicated  by  plain* 
tiff,   and  xaalntain   aaid  interaectioae  in  good  condition  aM 
repair  to  the  aatiaf action  of  pl&lntiff. 

The  ordinance  also  provided  that  in  oaae  de* 
fendant   "should  at  any  time  fail   or  negleet  to  isake  the 
repairs  ordered  by   the  eaid  costtlQaicnera  within  the  tiae  and 
in  the  loarmer  named  by  said  eoanii as  loners,    said  oojsufiiasioners 
auny  iauu«di.ately  witaout  notice  proceed  to  sumkn  suoh  repairs 
and  said  ccupany  shall  pay  said  oouoLissioners  the  cost  thereof 
•n  desumd** 

in  coiapliance  with  the  ex^rews  requireuients  there- 
•f  the  defwrtdant  accepted  this  ordinance  in  writing  on  October 
6,   1606,   in   which  acceptance  the  defendant  a^^raed  to   do  and 
perfozm  each  and  all  of   Uxe  juatters  and  things  required  of  it 
by  the  ordinance,      liotwi  the  tan  ding  its  written  acceptance  of 
the  ordlnanoea  in  question  and  its  use  of  the  privileges  con- 
ferred by  th«ai»    the   defendant  ooMpany  ineiete   that  it   is  not 
liable   to  plaintiff  for  the  costs  incurred  by  plaintiff  in 
pavinK  (U3d  repairintc  the  intersections   in  question. 

In  ccnsidering  the  questions  presented  by  this 
appeal   it  should  be  constantly  kej^t   in  siind  that  we  are  deal* 
ing  with  ordinances  which  express  the  terms  of   contracts  be* 
tween  the  parties  and  under  which  tjue  defenoant  has  laid  down 
its   tracks  and  operated  its  railway  lines  across  certain  boule- 
vards unuer  the  control   of  plaintil'f.      ihe  facts  involved  in 
the  case  are  not   in  dispute.     The  defendant  company  nad  a 
prior  right »   under  certain  ordinanoes  passed  by  the  City 
Council  of  the  City  of  Chicago,    to   operate »   and  prior  to 
October  4,   1906,   it  was  operating,   ears  on  tracks  laid  down 
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en  certain  of  the   otreeta  in  question*     Th*  rigJ^t  el'  the  de- 
fendant to  operate  oara  in  dZnd.  street  was  acquired  \>eforli 
ttichigaua  avenue  pasted  as  a  boulevard  under  the  oontrol  of 
plaintiff.      It  also   seems   to  be  oonoeded  that  plaintiff, 
since  the  year  1898,  has  not  had  oontrol   of  3&th  street  be* 
tveen  the  west   line  of  Jii^iohigan   avenue  and  the  lake,   except 
as  to  the  intersection  of  said  3&th  street  with  i:iohigan 
avenue  and  South  lark  avenue. 

In  Chicago  City  Hallway  Co.  v.   South  ^ark  Coa- 
jpissAoners.   357   111,   6(2,    it  was  held  that   the  city  had  the 
scle  power  to  authorise  the  oenstruotion  of  a  street  railway 
line  along  a  public   street  and  across  boulevards  under  the 
Jurisdiction  of  park  oosuais  si  oners,  and  that  while  suoh  com- 
(oiasioners  had  no  power  to  prohibit  tue  uue  of  buol.  inter- 
sections  for  t^treet   railway  |:urpoaes,    cney  uid  have  the 
power  to  iinpose  suola  reasonable  restrictions  as  would  tend 
to  preserve  the  use  of   the  intersections  for  boulevard  pur* 
poses;    that  the  restrictions  must  be  reasonable  and  laade  with 
a  due  regard  to   the   rights  ot  the  ooiomiasionera  and  the  com- 
pany,  »nd  tlr^t  th«  ooBusiss loners  could  not,  by  imposing  un* 
reasonable  restrictions,   prevent  the  construction  of   street 
railway  lines  across  boulevnrds  ana  thereby  do  indirectly 
what  they  could  not  do   direotly.     This  case  does  not  go  to 
the  extent  of  permitting  a  street  railway  eoiapany  tc  cross 
boulevards  and  pleasure  driveways  within  the  Jurisdiction 
of  the  coajfiissioners  witj;iOut   the  consent  of    suci^  ooracaissi on- 
ers;  and  it   la   therein  very  clearly  laid  down   that   the  com* 
■issioners  have  the  power  to   ijapose  reasonable  restriotiona 
upon  railway   corripanics  who  propose  to  occupy   such  interaeo* 
tioBS  with  street  railr/ay  tracks. 

In  the  instant  ease,  however,   we  have  facta  ea* 
aentially  diffrrent   from  those  before  the  Supreme  court  in 
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tJae  case  cited.     Htr«  tlie  parties   themeelTet  tuiTe  asauuBed  to 
dattmia*  what  reetriotion*  wculd  or  would  not  too  raaacnablo 
tthdar  the  eiroumstanoes.     the  ordinanoee  paaeed  by  the 
plaintiff  permit  the  uae  of  the  boulevard  Interoeotlone*   but 
under  reatrlotione  vhloh  the  defendant  company  expressly 
agreed  to. 

The  evidence  does  not  show*  nor  Is  It  argued 
that  plaintiff  had  denied  to  defendant  the  right  to  operate 
its  railway  lines  at  the  points  in  question,     Vhlle  the  ordi- 
aanoes  sees  to  contain  prcvieions  whloh  in  the  ahsenoe  of  aa 
•greeaent  oould  not  he  isiposed  upon   defendant,   and  n^ile 
also  there  may  be  aoae  question  as   to  the  right  of  plaintiff » 
without  suffielent  cause,    to   revoke  pezmiaslon  granted  by  the 
ordinances  and  to  oostpel   the  defendant  to  ceaae  to  operate  its 
railway  lines  at  the  intersections,   otany  of  the  restrictlona  of 
and  th€   abllgutioas  Impoaed  by  the  ordinanoes  cannot  be  said 
to  be  in  fact  unreasonable.     But  e^ere,   as  in  this  ease,   the 
parties  Interested  hava  a^^reed  upon  the  tezns  upon  v^ieh  street 
railway  lines  are  to  be  construoted  and  operated  at  oertaln 
places,   the  courts  will  not  interfere  unless  it  appears   that  the 
execution  of  the  eon  tracts  was  the  reeult  of  duress,   or  wdiere 
the  tenaa  and  reatriotlons  iaposed  are  oanlfestly  so  un- 
reasonable as  to   shook  one*s  sense  of  Juatloe  end  fairness. 

It   is  insisted  that  the  defendant  eoaapan^  had  no 
power  under  its  charter  and  the  laws  of  the  State  to  enter 
lata  a  contract  with  plaintiff   to  Improve  aad  maintain   the 
intersections  in  question;    that  this  duty  rests  upon  plaintiff 
and  that  it  cannot   shift  the  burden   thereof   to   defendant;    that 
the  def en  ant  bad  no  power  to  assuae  sueii  obligations   except 
as  it  aiay  be  iaposad  by  the  City  of  Chieago  in  oonaideratioa 
of  a  grant  by  the  city  of  the  right   to  occupy  aad  use   the  city 
streets. 
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In  th«  ORS«  olt*d«   Chicago   City  Rui  J  rmy  co.   t. 
South  iTk  Commix  Ion  <rri,   267   111,  002,    it  watt  httld  that  tli* 
plftlntlff  had  no  power   to  Authorise  or  prohibit   the  use  of 
street  cr  boulevard  Intersections,   but  tbet  It   did  have  the 
power  to  impose  reesonnblc   reatrlotlons  upon  m.  public   ser* 
Tioe  oorpemtlon  which  desired  to  make  use  of  then.     The  aet 
ehieh  crcnted  the  Beard  of  soutn  lark  Coomlss loners     proyidftt 
in  substance  that  the  Board  was  to  have  exclusive  control 
*to  jBianage  and  direct   said  park  «  «  «  and  generally  in  re- 
gard to   said  park  tnej  shall  possess  all   the  power  and  au- 
thority now  by  lav  conferred  upon   or  poeseiAsed  by  the  con- 
mon  council  of  the  city  of  Chicago  in   respect   to  public 
squares  and  places  in   aaid  city,"      (irlvate  X,aw8  of   lllinoJUi, 
1669,   vol.   1,  page  364).     This  aet  was  aw«ided  in  1679  aa 
follows: 

*Such  park   boards   shall  have  the   snme  power 
and  control  over  the  parts  of  streets  taken  under  this 
aet  as  are  or  xaay  be  by  law  vested  in  then,  of  and  con<- 
eeming  the  parka,   boulevards  or  driveways  under  their 
control," 

(Hurd*s  Kevised  Statutes  111.  1916,ch«l05,p.l850,) 

The  oases  decided  by  the  Supreae  court .   in  ^leh 
questions  as  to  the  rover  of  the  south  Fark  ComaiiflBlonera 
were   involved,   generally  holA   that  the  control   of  plaintiff 
over  the  boulevards  is  the  saste  as  that  of  the  City  of  Chi- 
cago over  the  streets  and  other  public  places  in   the  city, 
KcConnick  V.   aouth  lark  CoBtmias loners,   150   111,   516,  at 
&ZZ-ii6i   Barber  I evini^  Co.   v,   ^ark  Commiaaicnersy   233   111, 
36^,    365;    teople  v,   aouta  lark  Coauaia  a  loners,   ^21   111.   622. 

In    the  case  of  Calca^p   Git;y;  jitaxlway  £c.    v, 
Satith  yark  Coim^iaaloners,    aupra,    it  was  held  that  the  city's 
control  of  intereections  did  not  include  the  power  to   disre- 
gard their  uses  and  purposes  as  parts  of   the  park  systan. 


-iJi-     JllltJiA    «»V-  • 

-moo   9si^  vtf  tctaiaa,- 
«MleaJt '. 

lr--  - 

?!  i.  ■  ■  T  t  ?ro  c  '" ". ;' 

•£'^.  l^ILLTri  "itit^tflt^A  ;94i-i^i« 


and  while  tiiis  oaac  holds  that  plaintiff  had  nc  power  to  pre- 
T«nt  the  use  of  suski  intersections  by  defendant.  It,  plain- 
tiff, did  hare  ample  autnority  to  impose  reasonable  restric- 
tions upon  such  use.   Stated  differently,  it  zoay  be  said  that 
the  defendant  oooipany  had  no  right  under  the  lav  to  occupy  and 
use  the  intersections  in  question  In  disregard  of  such  reason- 
able restrictions  as  plaintiff  might  impose.  Both  the  City  of 
Chicago  and  South  I'ark  CoEBSiiasioners  are  munioipal  corpora- 
tions, orented  by  the  soTereign  power  of  the  Stnte  for  ths 
purpose,  inter  alia,  of  con trcl ling  »nd  governing  the  use  of 
streets,  highways  and  public  plnces  in  the  interest  of  the 
whole  people,  Ihers  highways  under  the  exclusi-re  control  of 
each  of  these  public  agencies  cross  and  intersect  each  ether, 
the  Jurisdioticn  and  contrcl  of  such  intersection  residss 
within  the  joint  Jurisdiction  of  such  oorporations,  and  ths 
duty  of  e-'Oh  is  to  so  exercise  its  jurisdiction  therein  as  not 
unreasonably  to  interfere  with  ujue  purposes  which  the  legisla- 
turs  STidently  had  in  mind  tAien  control  of  the  streets,  high- 
ways and  public  plaeas  was  separately  Tested  io.  these  gOTemlng 
agencies,  nnd  it  is  our  opinion  that,  even  in  cases  wiiere  no 
valid  contrsot  ordinance  is  involved,  the  plaintiff  has  ths 
right,  where  n  street  railway  conspwny  refuses  to  ooBsply  «ith 
reasonable  restrictions,  to  prevent  its  use  of  intersections 
under  plaintiff* s  jurisdiction. 

irueh  evidence  was  intrcducsd  on  the  trial  vAiich 
tended  to  prove  that  the  restrictions  irapossd  upon  defendant, 
and  which  it  agreed  to  accept  and  perfcxs,  were  unreasonable. 
Witnesses  testified  in  substance  that  the  operation  of  heavy 
street  cars  over  tracks  on  paved  streets  and  the  use  thereof 
by  heavily  leaded  wagons,  the  traffic  of  which  used,  to  some 
extent  that  part  of  the  street  occupied  by  the  trade,  tended 
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to   disintegrate  the  paTing,     Other  eTidence  «f»a  to   the  eff  c  t 
that  heavy  atreet  traffic  aeeke  the  traoka  in  the  atreet  and 
that  in  turning  out   therefrom  the   etreet  paving  outside  of   ttae 
rails  becomes  vom  and  broken*     These  questions  were  disputed 
matters  of  fffct  in   the   trial   oourt.     The   trial   judge  waa  eri- 
dently  of   the  opinion  that  the  paving  restrictions   imposed  by 
the  ordinBunces,   under  the  oirouastanees,  bore  a  reasonable 
relation   to   the  benefits  secured  by  the  defendant  under  the 
ordinances. 

In  City  of  Chic&jjcc  ▼.  KeWberry  I  ibrary,   224   111. 
330 »   it  mis  held  that  the  city  had  no  power  to  compel  abutting 
property  owners  to  pay  for  the  paving  of  a   street  which  a 
strset  railway  was  bound  to  pay  under  the  terms  of  an  ordi- 
nance which  was  accepted  by   the  ooiapany,   and  it  was   therein 
held  that  "while  the  contract  remains  in  force  the  city  could 
not  provide  for  making  the  same  improvements*   although  with 
different  material,  at  the  expense  of  the  property  owners," 

ffe  have  been  referred  to  other  decisions  in  other 
States  «^iah  sustain  the  contention   that  ordinances  requiring 
atreet  railway  oct&panies  tc  pave  and  maintain  roadways  through- 
cut  the  entire  width  are  reasonable  and  valid.       Boroufili  of 
Rutherford  v«   Pudson  Piyer  •fraction  Cc.,   7S  R»   J.   L,   227; 
Hiiladclphia  v.    Ridge  Avenue  Inaaenger  Fy.   Co.,   143  la,   St, 444; 
City  of  Ifailadelr^^ia  v.   Thirteenth  and  yjfteentfa  Streets 
t^aasenger  Railway  Co.,   169  In,   3t,   269,        In  the  opse  at  bar, 
however,    the  parties  agreed  to   the   terms  and  conditions  of 
the  ordinance. 

In  Kuehncr  v,    Cit^  of  yre eport,    143   III.    S2, 
tha  Sttpreme  oourt  held  that  whether  a  railway  should  pay  for 
paving  between  its  tracks,   as  is  sometimes  done,   less  or  more, 
rests  in  the  dieoretion  of   the  municipal  authorities;   and  la 
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dteidlng  tiia  o«a«  of  ii adi •on  t,  Alton  Traction  Company.  235 

111.  55ki,  the  court  said: 

"Other  oases  ai^^Iit  be  cited  where  the  provlsiona 
of  erdinanesa  requiring  railroad  companies  occupying 
streets  to  pare  and  keep  in  repair  certain  portions  of 
the  streets  haye  toeen  eust&ined,  and  we  have  been  re- 
ferred to  no  oase  wnere  they  have  been  held  invalid  or 
act  binding  on  the  oity  and  the  railway  company." 

If  it  be  conceded  that  the  oity  and  the  plaintiff 
had  the  Jiint  control  and  managenent  of  the  intersections  la 
question,  il  follows  as  a  neeeseary  consequence  of  this  con- 
trol that  ea«b  nunioipality  had  the  power*  even  without  con- 
sent, to  reasonably  regulate  the  use  of  such  intersections. 
miere,  however,  as  in  the  instant  o»se,  the  restrictions  Im- 
posed are  eabodled  in  a  contract  to  which  both  parties  as- 
sent, the  oourts,  in  the  absence  of  very  clear  evidence  to 
the  contrary,  will  assuae  that  the  provislonu  of  the  ooatraot 
are  reason  able*   Chicago  General  jRy.  Co.  v«  City  of  Chicago, 
176  111,  253;  Byrnes  v,  Chicago  General  Rjr,  Co.,  169  111.  75. 

The  authority  last  cited  holds  that  a  municipal 
corporation  by  contract  ordinance  may  impose  upon  public  ser- 
vice corporations  conditions  and  restrictions  wnich  would  be  in< 
valid  if  required  by  a  municipality  in  the  exercise  of  its 
govemfflental  function;  and  in  Chicaiyp  City  Railway  Compnny  v. 
^outh  lerk  Coqaglaaioners,  supra ,  the  Supreme  court  said: 

"The  ooinmissl oners  and  the  conpany  being  unable  tc 
agree  as  to  proper  and  reasonable  conditions,  it  became  the 
province  of  the  court  tc  determine  whethrr  the  conditions 
sought  to  be  iapoeed  were  reasonable  or  unreaecnable." 

^   City  of  Springfield  v ,  Central  bnion  Telephone 

Co.,  184  ill,  App.  400,  it  was  held  - 

'*The  question  of   the  reasonableness  of  the  grant 
was  for  the  parties  to  decide.      If  the  grantees  in  the  or- 
dinance were  not  satisfied  with  its   tera>B  they  should  have 
refused  to  aocep>-   it.   •  «  «     having  chosen  to  accept  the 
ordinance  with  all   of  its  ter^s,    Uiey  are  bound  by  it." 

While  we  think  there  is  force  in  the  contention 

that  the  defendant  is  estopped  by  its  acceptance  of  the  or- 
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dinanecB  in  question  and  by  full  perfonsanoe  and  ooupliano* 

of  plaintiff  with  their  requiremtnta,  «•  ar«  of  the  opinion 

that  the  contract  wa»  not  ultra  Tirea  either  of  plaintiff  or 

defendant, 

^"  CfaiOgg  Oeneral  Hallway  C^.  t.  City  of  Ghi- 

caj^o,  176  111,  253,  the  court  aaid: 

•We  ar«  al ae  of  the  opinion  that  even  though  it 
might  he  held  that  the  condition  upon  which  the  permit  or 
license  was  granted  tc  the  defendant  railway  oorspany  was 
Ultra  Yirea,  the  city  not  having  the  power  to  impose  it, 
neTertCeTeaa ,  the  ordinance  having  been  Accepted  by  the 
oojEspany  with  the  condition  attached,  ajjirecinf;  thereby  to 
perform  it,  it  became  a  valid  contrnet  between  it  and  tho 
city,  the  validity  of  which  the  defendant  is  now  estopped 
to  deny.  The  act  of  the  city  in  imposing  the  condition 
cannot  be  treated  aa  against  public  policy  or  prohibited 
by  statute,  and  void,  and  therefore,  having  accepted  the 
contract  in  its  entirety  and  enjoyed  the  benefits  for 
which  it  agreed  to   pay  the  aaount  prescribed,  it  oannot 
now  repudiate  that  contract." 

jaymes  V,  General  ftailway  Co.,  169  ill,  &2;  Commonwealth 
meotrio  Go.  V,  nose,  iil4  111,  545;  l^eople  v.  auburban  R.R. 
j^.,  178  111.  606. 

The  evidence  shows  that  the  defendant  for  soaa 
years  recognised  the  binding  force  of  the  contlract  which  it 
entered  into  with  the  plaintiff.   It  paved  many  boulevard 
and  street  interseotions  for  their  entire  width.  The  pas- 
sago  and  acoeptance  of  the  ordinances  in  ouestion  and  per* 
formanoe  undpr  them  by  both  plaintiff  and  defendant  rendered 
tho  transaction  binding  upon  both  parties  thereto.  There  is 
aa3}le  reason  based  upon  authority  for  a  holding  that  certain 
of  the  terms  and  conditions  imposed  by  the  contracts  were  nd(t 
in  fact  unreasonable.   Other  requirearents  of  these  ordinances, 
and  in  particular  those  imich  required  the  defendant  to  pave 
intersections  distant  from  and  not  connected  with  intersec- 
tions involved  herein,  zcight  be  rec,arded  as  unreasonable  in 
the  absence  of  acceptance  thereof  by  the  defendant. 

The  defendant  bases  its  defense  in  part  upon 
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th«  OAS«  of  Chicago  Cjit^  f.y.  Co.  v,  ^outh  lark  Coamioiiionarp, 
aupra.  Under  this  decision  th«  defendant  waa  not  required  to 
assent  to  any  unreasonable  conditions  or  restrictions.  At 
the  tioic  the  ordinances  were  passed  and  accepted  it  was  a 
matter  of  uncertainty  as  to  what  restrictions  might  be  Im- 
poeed  by  plaintiff.  The  defendant  saw  fit  to  agree  with 
plaintiff  as  to  the  terss  and  oondi lions  of  the  ordinances 
and  what  was  therefore  uncertain  beeaae  thereby  certain. 
This  fact  furnished  b   sufficient  legal  consideration  for  tha 
■aklng  of  the  contracts.  The  passage  of  the  ordinances  of 
190?  by  the  City  Council  of  the  City  of  Chicago  could  not 
haTc  had  the  effeot  of  releasing  the  defendant  from  its 
prior  obligations  to  plaintiff. 

The  plaintiff  performed  the  work  whioh  was  re* 
quired  of  defendant  under  the  contract  at  the  intersections 
referred  to.  The  evidence  shows  that  the  total  reasonable 
cost  of  this  work  was  $4»097,06. 

»       The  Judgment  of  the  Municipal  Cburt  will  be 
reversed  and  Judgiaent  entered  here  in  favor  of  the  plaintiff 
for  the  sum  of  |4,097,08, 
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VR,   jy^TlCIi  OJEVBB  SKLIVSRSS  IE&  Of  XXIIOft   Of  tH2  COURT* 


Tai»  is  «D  appeal   froa  an  int«rXooutory  ard«r 
of  tJae  Superior  Court  appointing  a  reo«iT«r. 


^ 


bill  of  ooBplaint  i4rl-»«Mk«--«»e--t«ui»e  eatrrgad 

*«LJH^*HliKiii   likiiil    ii" J 1  n  III '  J'"i1  roooTorad  a  judgaant  agalnat 

tha  dafendant,   Csoar  Drodfuahrar,   for  tha  sum  of  9865.     -44— 
oho r«o»-4ha   i oatmrrce-aad-TettHrw- tmll»»4>c«u|-^  axaoution 

that  aaid  def andaat  waa  tha  owner  of  real   eatate,   or  of 


an  intcraot  tberain,   and  of  oartain  peraonal   property;    that 
tha  wifa  of  defendant,   who  was  alao  made  a  party  defendant, 
held  legal   title  to   the  property  which  was   in  faot  tha  prop- 
erty of  defendant.       Tha  bill   aou^ht  dieoorary  of  tha  dafand- 
anta,  who  filed  aaawart  danyini;:  in  general  terms  tha  material 
allegations  of  the  bill.     Cn  a  praliainary  hearing  tha  oourt 
ordered  tha  appointment  of  a  reealTar,  upon  the  complainant 
and  reoeivar  giving  bonda  in  accordance  with  the  statute, Stvoam-VhX* 

It  is  insisted  for  the  defendant,    the  Ju<l4':fflent 
debtor,   Ti^o  brings  tha  oasa  here  for  review,   that  the  bill  of 
eoiBplaint  is  not  properly  verified.     The  bill   is  verified  by 
the  complainant  himself  and  also  by  his  agent,   and  while  tha 
verification  of  ooaplainant  aaans  to  have  been  attached  to 
tha  bill,   in  oofflplianea  with  an  order  of  court,   after  it 
waa  filed,   we  think  the  bill   was   sufficiently  verified. 
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Th«  point  i»  aad«  Xtxmt   th«  bill  was  unaignttd 
at  the  tim«  it  was  Tsrified  by  tJa.e  agent,  anu  also  whsa 
Tsrifisd  by  ooAplainant,   Bo  objeotion  was  mads  In  ths 
trial  court,  so  far  as  ths  abstraot  of  rsoord  snows,  elthsr 
by  filing  a  dsaurrsr  or  otlierwiss,  tc  the  sufficiency  of  ths 
bill  sf  eoaplaint.  The  signs turs  of  ooaplainant  appears  on 
ths  bill,  and  sxosi  ting  ths  ordsr  referrsd  to,  nothing  is 
shown  as  to  when  ths  bill  was  in  fact  signed.   Answsrs  wers 
filed  by  the  defendants  and  later  on  October  2,  1917,  ths 
court  appointed  a  receiTsr  for  all  of  the  defendant's,  Oscar 
Brodfuehrer*s,  property  except  such  as  was  sxs«pt  by  lav. 

It  is  asasrted  that  ths  receiver  should  not 
haTS  been  appointed  for  the  reason  that  ths  answer  filsd  by 
defendant  definitely  denied  all  the  material  allegations  of 
fact  of  ths  bill,  and  it  is  insisted,  on  the  authority  of 
aalsbury  t,  ware,  163  111.  505,  that  the  bill  should  bs  dis- 
missed for  the  reason  that  the  sworn  denial  of  defendants  in 
thsir  answer  rendered  ths  court  powerless  to  appoint  a  rs- 
osiYsr.   Ws  do  not  think  that  ths  case  referred  to  is  an 
authority  in  fawor  of  the  contention  of  defendant.  That 
case  mersly  indioates  ths  amount  of  proof  necessary  to  over- 
oems  a  sworn  answsr  where  ths  answer  is  offered  as  proof 
upon  a  full  hearing  of  the  cause.   Ths  bill  before  us  is  a 
orediter's  bill  end  it  seeks  a  discorsry  of  the  assets  and 
property  owned  by  one  of  the  defendants. 

^"  Gftg«  ▼.  Smith  St  al . ,  79  111.  219,  it  was 
hsld  that  in  oases  of  creditors*  bills,  where  the  existence 
of  a  Judgment  against  a  debtor  and  the  return  of  execution 
unsatisfisd  ars  alleged,  and  it  is  also  alleged,  on  infonoa- 
tiOB  and  belief,  that  the  defendant  has  property,  exclusivs 
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•f  all  prior  olaixas*  waioii.   complainant  i«  unable  to  reach  by 
•xaoution*  an  injunction  would  issue  an4  a  reoelver  be  ap* 
pointed  aliuost  ae  a  matter  of  course. 

The  charge  aade  in  the  bill  is  that  the  defendant 
and  his  wife  are  concealing  assets  belonging  to  the  defendant. 
The  receiver  is  authorixed«  under  the  order  of  appointment, 
to  take  pOBsesaion  of  suoh  assets  of  the  defendant  only  as 
are  not  subject  to  exemption.  The  order  appointing  the  re- 
ceiver was  interlocutory  and  he  is  vested  with  authority  to 
preserve  whatever  property  may  come  into  his  possession  as 
suoh  reoeiver,  pending  a  final  determination  of  the  issues 
by  the  master  to  whoa  the  cause  was  referred,  and  by  the 
court. 

The  order  directing  the  appointiaent  of  a  receiver 
required  the  giving  of  a  bond  by  the  reoeiver  as  well  as  by 
the  complainant.   The  abstract  of  reoord  shows  that  a  bond 
given  by  the  receiver  was  approved  on  ootober  3,  1917,  and 
that  the  bond  of  couiplainant  was  approved  October  ^,  1917. 
There  is  no  means  of  determining  froot  the  abstract  when  tho 
abOTO  bonds  were  filed.   The  subsequent  approval  of  the  bond 
glTon  by  complainant  did  not  vitiate  the  appointment  of  the 
reoeiver.  The  appointment  was  to  be  effective  only  by  eom- 
pliance  with  the  order  which  required  the  filing  of  a  bond 
by  the  receiver  as  well  as  by  complainant.  Both  bonds  having 
boon  given  in  compliance  with  tho  order  of  court,  the  right 
of  the  receiTor  to  set  as  suoh  became,  thereby,  complete. 

The  interlocutory  order  of  the  superior  Court 
of  Ootober  2,  1917,  is  affirmed. 

ORian  Arriwam, 
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MR*  XWWICX  T3I!VER  jai.IVFRKD  TBI  0PI5I0S  OF  THT:  COl/RT. 

Ilaintlff  brought  suit  end  obtained  judfrm^nt  for 
#409,06  in  the  ]Kunlclp»l  ooart  agninst  the  defendant  for  rent 
for  the  use  of  preoilsss  In  Chicago  fron  ^)eoember  29,  I^'IS,  to 
February  29,    1916,      defendant  appeals   the   cause   to    this   court. 

The   d<?fendant  took  possesslan  of  the  proioises  ob 
Seoernber  29,    1914,   under  a  lease  for   a  teriD   ending  April   29, 
1915.     He  held  orer  as   tenant  under  the  lease  for  two  4*month 
teras,   tl'te  last  of  nhich  ended  December  29,    ldl5.      The  lessor 
under   the  orlKinal  lease  vas  one  T);d«ard  iv'Arhoefer. 

The  principal  matter  in  di sputa  between  the  par- 
ties is  as  to  viiether  the  defendant  wsui  a  lessee  of  the 
premises   subsequent  to   Beo<»tiber  29,  1915,      it   is  a  much  dis* 
pated  question  of  fact  wnether  the  defendant  had  abandoned 
the  premises  prior  to  Decea&ber  29,   1915.      It   is  conceded  that 
eertain  articles  wniofii  had  been  in   the  possession  of  defendant 
were   in   the  premises  after  that  date.     The  defendant *8   conten- 
tion is   that   the  articles  left  in  the  premises  were  not  of 
great  ralue,    that  they  were  not  owned  by  hi»  but  were  the  prop< 
erty  of  persons  rdio  had  loaned   them  to  him.      .fe  think  that  hla 
possession   of   the  articles   referred  to,   at   and  prior  to  :De- 

e«isber  29,   1915,    r-Tan  though  he  had  no  legal   title  thereto, 
gare  hiio  «uca  control  and  proprietary  interest   therein  as 

aade  it  h.ia   ri^^^t,  and  pemaps  his  duty,    to  preserTO  this 

property,  and  his  occupation  of  the  premises  in  question  for 

this  purpose  aust  be  held   to  be  a  use  of   the  prvuises  for  his 
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Ther*  it,  howeTor,  a  controlling  tixot   shown  by 
the  eTldeno*  utilch  leaY«t  the  question  of  dof«nd«nt's  rela- 
tion to  the  premieea  in  question  after  JJeoamber  29.  1915, 
without  much  doubt.   The  evidence  tends  tc  pruYe  that  de- 
fendant attempted  to  rent  the  premises  to  Wolffs  isroe,  prior 
to  I)«c«mber  29,  1915.   It  satisfactorily  appears  that  he  did 
in  fsot  sublet  the  premises  to  then  after  that  date  and  that 
he  received  as  rental  therefor  the  sum  of  #400,  The  defendant 
attempted  tc  taVe  the  position  on  the  trial  that  the  person 
who  made  out  the  receipt  for  this  payaaent,  one  jfager,  a  clerk 
toiployed  by  defendant,  had  no  authority  to  do  so.  The  defend- 
ant  admits,  however,  that  he  tooic  the  oheei^  for  $400,00  and 
deposited  it  to  hie  account,  although  at  the  trial  he  was 
unable  to  tell  <my  or  on  what  account  he  received  this  monay. 
and  hs  testified:   "I  took  it  because  h«  handed  it  tc  me;    that 
is  all  there  is  to  it." 

A  point  is  made  that  error  was  oosimitted  by 
reason  of  the  ruling  of  the  trial  Judge  excluding  a  deed 
which  it  la  claimed  would  show  a  transfer  of  the  title  in 
fee  to  the  premisee  to  Jacob  ^/olffa,  a  ee.ber  of  the  firm 
»f  Wolffs  Bros,  This  partnership  consisted  of  three  mem- 
bers. Neither  Jncob  Wolffs  nor  the  firm  of  Wolffs  Bros, 
make  any  claim  at  all  to  any  Interest  or  ri^t  accniing  to 
them,  or  «*ither  of  them,  under  this  deed,   3o  fntr  as  this 
record  is  concerned,  there  can  be  nc  question  made  by  the 
defendant  here  as  to  the  riglit  of  the  lessor  and  his  as- 
aiii^ns  tc  the  rents  accruing  under  ths  lease.   The  defend- 
ant's contention  is  tnat  he  surrendered  the  premises  to  ths 
•wner  of  the  fee.   These  is  no  merit  at  all  in  tnis  conten- 
tiQB,  As  a  matter  of  fact  the  great  preponderance  of  the 
•vidence  shows  that  the  defendant  at  no  tims  attempted  to 
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surrender  poasession  of  the  preialeee  to  Jacob  Wolffs  or  to 
Wolffs  Bros.  The  eyldence  is  praotioally  oonclusire  that 
he  dealt  with  them  and  recognised  them  as  his  subtenants, 
Utoder  the  circuiuatances  we  think  the  trial  court  was  right 
in  excluding  the  deed*   There  is  no  force  in  the  argument 
that  the  firm  of  Wolffs  Bros,  may  hare  acquired  an  interest 
in  the  premises  in  question  as  owners  through  the  deed  to 
Jacob  Wolffs,  their  assumed  trustee.  A  member  of  this  fim 
testified  in  the  l^uniolpal  court  that  the  firm  was  a  sub-  . 
tenant  of  the  defendant. 

Thr  plaintiff  is  entitled  to  interest  on  his 
claim.  As  we  Tiew  the  record,  the  defendant's  position  is 
untenable  both  in  law  and  in  fact.   The  delay  in  paying  the 
rent  was»  to  say  the  least,  Yexatious.  The  case  involves 
more  than  the  xoatter  of  mere  delay;  it  was  a  refusal  to  pa|i 
rent  for  reasons  which  the  evidence  shows  were  resorted  to 
for  the  sole  purpose  of  delaying  or  defeating  a  Just  and 
acritorious  claim. 

The  Judgment  of  the  Municipal  court  will  be 
affirmed, 
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Uiu  JUiiTiCK  mrm  imLxrssasD  this  oi*i»iok  o?  tee  cout^t. 

This  ia  i»n  app9«l  frcm  a  Judfrracnt  of  the  Ixinicl- 
pal  court  of  Chicago  in  faYor  of  plaintiff*  GeorR©  hutton, 
for   the  sum  of  $198,73, 

The  •Tidanos  introduced  en  the  trial  tends  to 
proTS  that  the  plaintiff,  a  resident  of  XlJchorn,    jTlaoonsin* 
in  ^oveluber,   im5,    througn  Jais  accent,  R.   J.  itOCabe,  who  was  a 
bretaer*in-law  of  plaintiff,   ehipped  two  carloads  of  uay  to 
defendants,   who  were  engaged  in  a  coituuission  business  ia 
Chicago  as  Albert  killer  k  Coapany,       R«   J.  lioCabe  had  two 
bills  of  lading  made  out  for  the  shipment,    in  vhiox^  the  naae 
of  the  plaintiff  appeared  as  the  shipper  of  the  hay.     At   the 
time  of  this  transaction  Andrew  iicCabe,   a  brotlier  of  R.   J, 
MoCabe,  was  conducting  a  hay  brokerage  business  in  £lkhorn, 
and  he  for  so«e  tine  had  had  business  relations  with  defend- 
ant.    It.  J,  ieCabe  deliTered  the  bills  of  lading  to  Andrew 
If^eCabe  with  the  request  that  they  be  sent  to  defendants.     On 
Horember  24th  Andrew  ^^ocabe  sent   the  bills  of  lading  to  do* 
f endants  and  at   the  saae  tiae  sent   them  the  following  letter; 

"Klkhoru,   Wis,,   11-24-15. 
Albert  Killer  t  Co. 

Sirs: 

Car  74470  sent  tc  you.  Also  car  103533.   Call  your 
attention  to  car  74470.   This  car  is  a  very  fine  car  of 
hay.   All  except  about  tiiree  tons  at  doors.   Doors  are 
bleached  so  sell  ti:;08e  out  etnd  then  sell  the  bPlanoe  of 
car.   It  is  good  Ho,  1  Timothy  hay.   This  has  a  sprinklo 


\ 


CAv^^-in    -     Ttf 


1    Ji^ 


■ri-i 


«  car 


rot 

i  rirf 


«dJ    rf**    nffji3  btta   ^\;i   ».. 


of  oloT»r.     loor  hay  at  doora  of  this  oar  also.     3o  get 
intc  those  oars.      All  we  vrant  is  to  get  a  fair  ct«ial . 

Andrew  icccabe.** 

Ca  Vovember  2€,   1916,    defendants  acknowledged 
receipt  of  the  bills  of  lading  and  also  of  the  hay,     Fol* 
lowiDfT   this  transaction  Andrew  iiicCabe  sent  other  hay  to   de» 
fendants  and  drew  drafts  on  theoi,   which  were  honored,      cn 
December  15,   191&,   the  defendants,    in  a  statMnent  of  ac- 
count to  Andrew  voCabe,   attea^ted  tr   give  him  credit  for 
the  asiount   received  by  tiiexB  on  account  of  -.;    srle  of  the  hay 
in  question,   and  on  Dacesiber  17th  Andrew  icCaba  sent  the 
following  letter  to  defendants: 

•lilkhom,   tfis,   12-3  7-1  yi5. 
Albert  Miller  &  Co, 

Sirs: 

I  enclose  you  draft  and  account  on  cars.  You  will 
notice  that  cars  74470  and  oar  105533  waa  aLipped  to 
you  by  Ceorge  Huttcn,   So  I  have  notiilng  tc  do  with 
those  two  cars  of  hay.   Send  returns  to  George  Hutton, 
Klkhom,  Wis. 

Yours , 

Andrew  McCabe. 
t,   3,  That  balance  due  you  will  be  made  on  some  of  my 
■hipaents.'' 

Zt   is  insisted  on  b«Sxalf  of   the  defendants   that 
they  had  no  knowledge  at  the  time  they  received  and  scld  the 
two  carloads  of  hay  that  they  irere  dealing  with  any  person 
other  than  Andrew  l/cCabe.      It  appears  U;pon  the  face  of  tha 
bills  of  le-ding  which   they  received  frcm  him  that  the  plain- 
tiff,  George  Hutton,  was  the   shiiper  cf   the  (;ocds  in  ques- 
tion.    Andrew  Ji^cCCibe  had  dene  bueineeo  with  defendants 
both  before  and  ufter   the  transaction  in  question,   and   they 
knew  that  he  acted  generally  as  Ibhe  agent  for  farriers  who 
through  uia  had  shipi^ed  hay  to  Chicago.      It   is  not  denied 
that  the  hay  in  question  waa  owned  and  was   in  fact  shipped 
by  the  plaintiff.     The  evidence  shews   that  Andrew  VcCabe 
acted  iii   ti.e  xaatter  at  the  sufegestion  of  ...    ..    ■  cCabe  and 
not  by  the  express  request  of   the  plaintiff. 
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Y«  do  not   think  this  eai«  ec»«t  withia   the  prin- 
elplos  oontendod  for  \>y  oountol  for  defendants,     ^indor  tho  facti 
shown  ^y  th«  rooord  hero  it  ennnot  be  sAid  tJbot  Futton  eithor 
'Intentionally  or  negligently  oeused  or  permitted  hio  agents 
to  bold  themsclToo  out  n*  the  o^mers  of   the  property,"     R,   J, 
ILoCabe*   iribiO  was  In  fact  the  agent  of  the  plaintiff,   had  ths 
billB  of  lading  Bade  out   showing   the  shipper* s  naae  therein. 
His  delivery  of  these  bills  to  his  brother  with  Inatruotions 
to  transmit  thsm  to  defendant  did  not  glTS  Andrew  koCabs  suoh 
Indicia  of  ownership  to   the  property  In  question  as  would  au* 
thorlse  tr^e  defendants  to  oredlt  his  account  with  the  sua  re- 
eelved  from  the  sale  of  the  hay. 

In  the  Instant  case  it  does  not   appear  that  ths 
money  recelTed  from  the  sale  of   the  hay  was  actually  delivered 
to  Andrew  kcCabe.     An  att«Dpt  wae  Bif<de  to  oredlt  him  with  this 
ajxtount  and  he  proiaptly     informed  defendants  of   their  wrrer  and 
called  their  attention   to  the  fact  that  the  hay  was  in  faot 
the  property  of  plaintiff. 

In  ths  ease  of  .l^-yers  v.   Johnson  County  Savings 
Bank,    64   111.   Arp.    168,   a   case   in  icaterial    respects   similar  to 
the  Instant  ease.   It  was  said: 

"It  did  not  matter  how  the  accounts  were  |:ept« 
if  frcfli  the  real  circ-Bistances  a  condition  existed  that 
st&uped  the   transaction  as  one  different  from  that  whloh 
the  account,   as  kept,  laight  possibly  be  said  to  indicate. 
The  real  fact   in  such  a  case,    «hen,   us   in  ti;ls  case,   clearly 
proved,   will   control  and  prevail  over  the  other   theory, 
whio/i   the  manner   of  keeping    the  accounts  aight   tend  to   sus- 
tain,       «   «   * 

"But  the  only  reasonable  conclusion  frota  the  evi- 
dence,   'ffhlch   can  be  arrived  at  un ier  the  Ipw,   ie   that   ths 
hogs  w«re  the  property   of   tlie  appellee  froaa  ths  moment   of 
thalr  purchase  to   that  of   their   s»le.      And  that   beinfe  so, 
the  law  will  forbid  appellants,    into   whoae  possession^ths 
hogs  came,   although  they  bore  the  outward  semblRnce  of  be- 
ing K1,]  iott'e  proporty,   from  appropriating   them  upon  a  pre- 
existing inJebtednesB   of   Plliott   to   them,    *    «   « 

"The  appellants  parted  with  nothing  on   their  faith 
and  belief  that  the  property  belonged  to  KUiott,    excepting 
the  freight  and  charges  paid  by  them  and  their  own  aervicts, 
and  for  all  which  they  were  reimbursed,   «s  they  properly  weae 
entitled  to  be,  by  deducting   the  same  from  ths  gross   receipts 
for  wiiloh  they  sold  the  he$t».* 
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And  it  may  be  said  here*  no   In  the  By era  oaa«, 
Bupra,  that  the  defendnnta  had  not  In  fact  parted  with  any-> 
thing  of  value  because  of  their  nllegad  b«>li«f  tixat  the  hay 
in  question  was  the  property  of  Andrew  koCabe.   Aa  againat 
Rutton,  the  plaintiff,  the  defendants  were,  of  course,  en- 
titled to  their  eoimniseions  and  proper  ohnrgee  in  connection 
with  the  aale  of  the  hay.   It  was  their  duty  to  pay  the  nat 
prooeeda  of  tha  aale  to  the  plaintiff,  the  owner  of  the 
property. 

The  Judft&ent  of  tha  l:unicipal  Court  will  be 
•ff  imei* 
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KATBBYV  J.  MiUUt, 

Plaiatliff  In  Krrer, 

▼•• 

JURTIS   J.   ]MKAL1»  , 

Mfondiaat  |;b  Krror. 


0?  COOK  COUITTY, 

211  I.A..  ^00 


\ 

■■•* 

ltt«  JU4tiaB  nVlft  WUTSMD  tax  etXmOH   of  TK£  COUHT. 

CMqplAUiaat  fll#4  ii9»  lilll  for  dlvore*  agranut 
h»r  jw|^UMa4y-fea»tiir~JT'Hre^^«)ii4S   on  the  4tli  day  of  Ootobor, 

1916,  TM  OAttoo  w»o  tried  before  o  Jury  And  on  aovetaber  16, 

1917,  the  jury  rendered  «  verdict  in  i^UeJOi  it  found  the 

ooaploinwQt  net  ^>:uiXty  of  eertaln  ohnrgee  aiade  ngailnet  her 

in  n  eupplttsiental   orose  bill  filed  by  defendant,   end  found 

defendnnt  guilty  of  extrwee  and  repeated  eruelty  toward 

•OBplalnant  and  net  guilty  ae  to  eertaln  other  chargee  mad* 

agalaet  him  in  the  bill.     The  reeord  dleoloeee  that  a  do* 

«ree  had  been  entered  In  the  eauee  In  fRTor  of  ootaplalnimt 

•a  Yenruary  10,   1916.     On  l^areh  Jt,  1916*   the  court  entered 

aa  order  In  the  folIo«rlng  fern: 

<*0n  motion  of  eolicltor  for  defendant,  motion 
to  VAoate  and  eel  aelde  decree  continued  to  March  8, 
1916. • 

the  decree  ef  february  10,  1916,  vae  vacated 
Kareh  io,  1916.     on  NoTcraber  26,  1917,   the  court,  on  sotlea 
of  defendant,   eet  aelde  the  rerdlot  ef  the  jury  entered  t^o* 
vesiber  16,  1917,   and  ordered  a  new  trial  of  the  cauee,^,,^;;^ 

The  comrlalBftnt,  Kathryn  J.   iieiiale,  by  thia 
writ  of  error  contenda   that  the  court  vae  without  Juriedic* 
tioa  to  set   aside  the  deoree  of  the  court  entered  of  record 
•a  Vebruary  lo,  1916,   at  the  February  terw  of  the  court,   in 
that  it  appears  that  the  order  setting  this  decree  aside 
entered  ef  record     on  Karoh  ac*,   1916,   being  the  J^^ateh 
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t«rm  Af  Uitt  oeurt* 

irm«rou«  »utX40ritle«  ar«  vitmA  to  Uk«  •rfeei 
th«t  tk«  tri«l  eouurt  ^ai4  no  pow«r  to  Ta^iftto*  alter  or  aynond 
Ito  d«or««»   oxeopt   in  m*tt«r«  of  form,   on  «  motion  ontvrod 
m%  «  toxa  ■ub««qu«ni  to  ttiAt  »t  which  titit  d«or««  was  «nt«rod« 
fh,9  lav  an  thla  quostlon  ia  vaXX  aattlad.   but  on  th*  reeord 
bafora  us  it   doaa  ap(>«ar  that  a  Aotion  »aa  oada  alt.t*in  tha 
7abruary  tarm  to  vaeata  tha  daor#e  in  queatloa,     Cotmaal 
for  daf andaet  ar«ua  that  If  tha  ardar  hAd  contain«d  tha 
aorda  "mada  and*  ar  "antarad  «»d*  batwaan  tha  worda  "daoraa* 
Mi4  ^eentlnuad",   tha  Jurisdiction  of  the  eourt   to  Tseata 
iha  A99r**  sight  hava  baan  rat&lnad.      wa  do  not  think  thara 
is  atueh  forca  in   this  ari;un«nt.     It  appears  fro»  an  ardar  af 
•ourt  anterad  within  tha  tains  that  a  motion  had  baaa  ausAa 
during  tha  tarm  ta  vaeata  tha  daoraa,  and  tha  ordar  vacating 
tha  daaraa  was  entarad  karoh  20,   1916. 

Althouish  it  is  insisted  that  no  motion  to  Taaata 
tha  daoraa  had  •ft  baan  antarad  in  tha  oausa,   wa  think  tha 
raoord  oonolusivaXy  ahowa  to   tha  oontrary,  and  whils  tha 
rvlsa  Mf  tha  Superior  oourt  raquira  that  all  motions  net  ef 
ooursa  ahall  ba  made  in  writing,   we  are  justified  in  assum* 
ing,   in  tha  absanaa  of  affir^iativa  proof,   that  tha  partiaa 
had  oomplied  with  tha  rulaa  9t  the  eourt  at  and  before  tha 
time  the  ordar  in  question  was  entered. 

The  raoord  shows  the  pendaaoy  of  a  motion  to 
▼aoata  the  deorea  of  Varoh  2,  1916,   and  that  this  motion 
was  aontinaed  for  dlspositiaa  ta  l;ar«h  8,  1916.     The  ordar 
retained  the  Jurlsdictloa  of  the  oourt  ever  the  aubjeot 
matter  ef  the  metien  to  the  isarah  term,     the  entry  of  tha 
metioB  upon  the  reoord  was  auffioiant  netiee  to  all   oon» 
oerned  that  suoh  ts^eticm  wma  pending  and  undispoaad  of. 
Bartman  t.  Viera,  I3d  ill,  App.  aid. 
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The  o«urt  did  not,   *a  insisttd  upon,  atous*  its 
dimortiXiQ&hJty  jpow«r  In  granilan  m  nf»w  trial,     A  court  of 
roTlov  vlll   Interfcrro  wiUi  tht  fietlra  of  a  trial  court  ia 
(ranting  a  a««  trial  only  in  oaoeo  «li«r«  it  appoaro  that 
•anifoot  injttotieo  has  boon   thorotey  deno. 

a^o  aro  unoMo  to  «ay  from  our  examine  t  ion  of 
tJio  oTidonoo  h«ard  on  ttim  trial   that  the  trial   court 
9rT%A  in  anarding  d«f ondant  a  now  trial ,   oron  if  it  bo  ooa* 
•odod  tloat  thia  court  hao  tho  poivor  to  roriov  tho  aotioa 
of  tho  trial  court  on  tho  notion  for  a  b««  trial  of  tho 
oauao»     The  eauoo  will  bo  retried  and  wo  do  net  wieh  to 
autke  any  eos0»ent  upon  the  weight  of  the  efidenoe  heard  on 
the  trial  ether  than  to  repeat  that  we  are  unable  to  eay 
that  the  ehaneeXlor  erred  in  ordering  a  aev  trial  of  the 
cause.     The  writ  of  error  ia  diwaieoed* 
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KR.  JUSTT^-^  wc^^.iKTJ.y  BKLXVlFaKD  THl  OUNICK  OF  THE  COUI»T. 

By  an  infonriation  filed  in  the  Muniolpal  Court 
it  was  ciner^ed  that  the  defendant  •did  ate»l,  take  and  carry 
avmy  six  ootton  bed  coaaforterB  of  the  Talue  of  nine  dclliirt 
of  the  goods  and  chattels  of,**  eto.  Upon  arraignment  the 
defendant  entered  a  ilea  of  not  guilty;  trial  by  Jury  was 
waived  and  the  cause  was  submitted  for  determination  by  the 
court.   After  the  hearing  of  eTldence  defendant  was  found 
guilty  "in  manner  and  form  as  oharged  in  the  infom^atioB 
herein,"  Later*  on  motioB  cf  the  state's  attorney  for  final 
Judf.m<»nt  en  the  finding,  it  was  adjudged  by  the  court  that  tJss 
defendant  "is  guilty  of  the  criminal  offense  of  larceny";  he 
was  sentenced  to  confinement  at  labor  in  the  House  of  Ccrreo* 
tion  for  one  year  and  fined  fire  dollars.  The  cause  is  befors 
us  by  writ  of  error  for  review. 

The  trial  court  innde  no  finding  ao  to  the  ralue  of 
the  property  alleged  to  have  been  stolen,  and,  as  held  in 
leople  V,  Kll  iaon,  185  111,  App.  ZBf ,   whenever  the  m<"Raure  or 
kind  cf  punisbxnent  is  dependent  on  the  value  of  what  has  been 
taJcen,  the  court  or  Jury,  as  the  case  may  be,  must  find  that 
value  as  part  of  the  verdict  or  finding,  otiierwiae  the  convic- 
tion cannot  be  sustained.  A  finding  of  guilty  "in  manner  and 
form  as  oharged  in  the  information"  is  not  sufficient  to  aatisfy 

the  requirements  of  the  statute.  The  Jud(<^jBient  nust  therefore  be 
reversed  and  the  cause  remanded. 
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KS.  J1J3TICF  MoSURTELY  nBI^IVSHED  THT!  OIINIOH  OF  TH1?  CCUHT, 

This  Is  another  stage  in  ths  history  of  a  oas« 
which  in  soiDe  phase  has  1»««n  before  the  state  and  federal 
courts  for  xaany  years  past.   The  list  of  adjudications  is 
long;  the  aioet  recent  are  City  v,  Thopasaon,  259  111,  322, 
and  Mecartney  v.  City.  273  111.  276,  in  which  are  full 
•tateorients  of  the  facta  and  issues  InTolved;  a  statement  now 
would  be  merely  repetition. 

In  the  last  mentioned  case  tne  Supreme  Court 
held  that  the  plaintiff,  kecartney,  was  "entitled  to  the 
awards,  witn  interest,  if  they  hear  interest."   (p.  285) 
Upon  remaridsient  the  Circuit  Ccurt  allowed  plaintiff  in- 
terest in  the  sum  of  $20,442,41,  and  defendant  now  asks  ua 
to  reverse  the  jud^^ment  therefor. 

Is  plaintiff  entitled  to  interest  on  the  awards? 
Defendant  say a  he  is  not,  for  the  reason  that  the  ordinance 
in  this  c&se  provided  "that  said  improvement  shall  be  ciads 
and  the  cost  thereof  paid  for  by  special  aasesement  to  ba 
levied  on  the  property  benefited  thereby  to  the  amount 
that  the  same  sholl  be  benefited  thereby**;  that  thia  is  not 
an  ordinary  judgment  against  the  city  under  the  ii&inent 
Domain  act,  but  merely  an  order  fixing  the  amount  of  the 
awards  to  be  paid  strictly  in  accordance  with  the  terms 
of  the  condemnation  ordinance.   Defendant  says  it  has  been 

so  adjudicated  in  City  v.  Thoaaason,  supra,  here  the 
sourt  said:    "While  the  property  owners,  on  delivery  of 
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possession  to  the  city,  inmsdlatoly  aequirsd  at  vested  right 
in  their  compensation »  they  did  not  acquire  a  right  to  haTe 
that  compensation  provided  for  and  paid  to  theiu  in  any  other 
Banner  than  that  speoified  in  the  ordinance.   At  the  time 
possession  was  given  the  ordinrince  authorising  the  imprcve* 
stent  had  been  passed.   •  «  «  «  They  were  bound  by  the  pro* 
visions  of  the  ordinence,  and,  elthough  out  of  peasession, 
siust  await  payment  weoording  to  ite  terns."   Heno*,  defend- 
ant argues  that  plaintiff  is  restricted  to  the  terms  of  the 
ordinance  concerning  payoient,  and  as  the  ordinance  makes  no 
provision  for  the  pajrment  of  interest  plaintiff  is  not  en- 
titled to  interest. 

It  also  appears  that  in  these  proceedings  the 
amount  of  the  assesaiaents  for  benefits  was  equnl  to  the 
amount  of  the  awards*  that  as  a  bookkeeping  proposition  one 
offset  the  other;  and  it  is  argued  with  force  that  the  records 
shew  that  the  delay  in  collecting  these  awards  has  been  caused 
in  a  large  measure  by  the  obstructive  conduct  of  plaintiff 
himself,  which  has  been  adjudicated  to  have  been  unlawful, 
that  is,  without  legal  right,  and  it  is  persuasively  urged 
that  it  would  be  a  great  injustice  to  allow  him  interest 
for  the  period  he  illegally  prevented  the  collection  of  the 
awards. 

Did  we  feel  inclined  to  yield  assent  to  these 
contentions  we  could  not  do  so,  for  we  are  of  the  opinion 
that  the  Supreme  Court,  in  Kecartncy  v.  City,  273  111.  276, 
has  adjudicated  this  question  adversely  to  defendant,  and 
that  plaintiff's  claioi  of  res  judicata  must  control. 

Both  reasoning  and  language  in  this  last  named 
opinion  clearly  indicate  a  conclusion  tJiat  plaintiff  is  en- 
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titltd  tc  Interest.   Defendant  hangs  its  hope  on  the  proTl* 
■lonal  words  in  the  opinion  referrinr  to  the  aw«rdfi,  "if 
they  bear  interest,"  and  contends  that  this  leayes  the  en* 
tire  question  cpen.   We  do  not  thinV  so.  The  many  oases 
eited  in  the  opinion  and  much  that  is  said  would  he  entirely 
superfluous  had  the  court  intended  to  leave  the  question 
open.  These  proTisional  words  mmy   refer  to  the  possibility 
of  the  order  of  awards  containing  words  negativing  interest. 
Ko  such  words  appear »  and  we  m\x»t   conclude  tuat  the  Liuprems 
Court  holds  that  the  general  rule  prevails  and  plaintiff  is 
entitled  to  interest. 

Upon  remandment  for  a  new  trial  the  defendant 
asked  leave  to  file  an  additional  plea  setting  up  the  five- 
year  statute  of  lifiiitations.  This  was  denied  by  the  trial 
Judge,  and  it  la  argued  that  this  was  erroneous.   The  refusal 
of  the  trial  court  could  be  justified  on  the  ground  that  the 
defendant  did  not  file  or  ask  leave  tpon  the  first  trial  to 
file  the  defense  of  the  statute  of  limitations,  but  did  so 
only  after  trial  and  review  by  the  Supreme  Court  and  remand- 
ment.   We  are  of  the  opinion  that  it  was  no  abuse  of  discre- 
tion on  the  part  of  ths  trial  court  to  refuse  to  allow  the 
plea  to  be  filed  on  the  ground  that  the  motion  was  ciads  too 
late  in  the  history  of  the  oase.  A  further  reason  supporting 
the  action  of  the  trial  court  is  in  the  faot  that  even  If  the 
plea  of  the  statute  of  liialtations  had  been  filed  and  sus- 
tained it  would  not  have  ended  the  litigation,  as  plaintiff 
vould  still  have  a  right  of  action  in  assumpsit  or  mandamus. 
City  ».  Thomasson,  259  111.  S22;  Kecartney  v.  City,  273  111.  276. 

Defendant  questions  the  application  of  the  partial 
payments  made  on  awards,  uTRinF  that  these  payments  should  be 
applied  first  to  the  principal.  Upon  the  first  trial  the  court 
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held  that  th«y  should  b«  applied  first  tc  pay  interest  ac- 
crued on  the  awards,  any  balance  to  be  credited  upon  the 
principal,   'hat  method  was  before  the  Supreme  Court  upon 
reyiew,  and  its  propriety  could  properly  hare  then  been 
ealled  in  question.   The  rule  is  that  not  only  those  mat* 
ters  which  are  presented  for  d*»ti!rniinntion,  >»ut  also  those 
whieh  could  have  been  presented,  sholl  be  deemed  to  have 
been  adjudicated  by  the  decision  of  the  Supreme  Court.   We 
must  therefore  conclude  that  the  laethod  of  application  of 
the  payments  has  been  impliedly  approred. 

The  record  now  before  us  is  the  same,  or  sub- 
stantially the  same,  as  it  was  upon  t/ae  fcnaer  trial  and  re- 
view by  tnia  court  »jnd  the  dupreme  court.   We  are  of  the 
opinion  that  it  clearly  ocmes  within  the  rule  that  the 
former  decision  of  the  Supreme  Court  is  res  ^judicata.  i3ee 
1 ecyle  V.  lowers,  285  111,  438,  and  cases  cited. 

Holding  as  we  do,  that  the  questions  now  before 
ttt  have  either  directly  or  ccmstruetively  been  adju'^lioated 
in  Macartney  t.  City.  273  111.  276,  following  that  opinion 
the  judgnent  of  tbte  Clrouit  Court  is  affiroed. 
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petitioner,   by  mendaiDue,    sought  to   ecaipel   rea- 
pondents   to  restore  his  name  to   the  payroll   of  patrolman  in 
the  i^olioe  Depart^tent  of  the  City  of  Chicago.     A  general 
dexQurrer  being  overruled,   defendants  elected  to  atand  there- 
by and  Judgment  was  rendered  that  the   writ  of  osandaaua  issue. 

This  Judgment  aust  be  rerersed  for  the  reasons 
stated  in  a  number  of  deoiaions  both  in  this  court  and  in  titxe 
Suprejcie  Coiirt,   having  to  do   with  simileT  petitions.     These 
cases  held  substantially  that  the  petitioner  must  show  the 
legal   existence  of  the  office  or  position   soufcht,  and  if  it 
does  not  appear  that  there  is  pn   crdinnnce  crenting  such  of- 
fice or  position  the  writ  of  mandamus  will   not   issue.     Fo   or- 
dinance creating  the  position   of  patrolman   is  shown.     Among 
such  cases  are  Rudnlck,   Admr ,  JPst,    of  3 can n ell  v.   City  of 
Chicago   et.  al. ,   196   111 .  App,   474;    Vau|^hn  v.   City  of  Chicago, 
198   111,  App,   114 J   leo^le  ex  rel.  JBagttr.Rrschleg  v.   City  of 
Chicago,    19fc   111.  App.   461;   I-reaton  v,   Cit^-  of  Chicago ,   246 
111.   26;    atott  V.   City   of  Chicago.    205   ill.   2bl;    iLoon  v.    The 
liayor,    214    111.  40;   Bullis  v.    City   of  Chicago.   236   111.   472; 
ItcKeill   V,   City  of  Chicago,   >iia   111,   461.      It  is  unnecessary 
to  repeat  what   is  said  in   the  opinions  in  these  cases.     Ap- 
plying the  rules  there  stated,   the  Judgment  of   the  Circuit 

Court  is  reversed. 
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MR.   JUSTICE  1K03UR1LY  DELIVl-miET)  TH»  OPIJIIOJl  0?  THE  COimT, 

t-laintiff ,  Ijringing  suit  upon  a  promissory 
notc«   had  Judgment  against  the  defendant  for  $200  froB  vihich 
dafendant  appeals. 

It   is  presented  as  ground  for  reversal  that  tha 
evidence  shovrs  the  legal   owner  of  the  note  was   the  J^ao- 
Hae  Blue  Book  Company,   a  corporation.     The  evidence  does 
tend  to    show  this,    and  whether  or  not  this  corporation  as- 
signed  the  mote  to   the  plaintiff,   MaoRae,    is  not  made  to 
appear,   as   the  note  Itself  is  not  in   the  record.     The  rule 
is  that  a   suit  en  a  promissory  note  must  be  brought  in   the 
name  of  the  party  holding  the  legal   title.      Clauser  v.   atone, 
89  III,  114;   Nenman  v,   Ravenscroft,   67    111,   496. 

The  defendant  asserted  fraud  in  the  execution  of 
the  note.  This  made  it  necessary  that  the  note  itself  should 
be   Introduced   in    evidence.     Apparently  this  has  not  been  done. 

Upon   the  record  before  U3   this  judgment  oannot 
stand,    and  it   is   reversed  and  the  cause  remanded  for  a  new 
trial , 
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y^  Ths  facts  in  this  ease  are  stated  in  ths  opinion 

in  Schmidt  v.  sciimidt.  277  111.  191*  and  also  in  iga^  opinion 
of  this  court  filsd  Decsoiber  17,  1917,  In  case  Ho.  2S371,  '  '^ 
The  question  for  our  deterxuination  is  whether  the  oourt  erred 
in  decreeing  that  a  bequest  of  |6 ,000  to  Edward  achmidt,  ap- 
pellee, was  a  charge  upon  the  real  estate  by  the  provisions  of 
the  will. 

Herman  Schmidt,  the  deceased,  left  forty  acres 
of  land  in  j^elrose  Park  and  personal  property  of  the  value 
of  $160,   Debts  against  his  estate  were  proved  and  allowed 
>^8e'egating  $1,243,03.  2y  his  will  it  was  provided,  first, 
that  his  Just  debts  and  funeral  expenses  should  be  paid  out  of 
the  estate;  second,  "I  give,  devise  and  bequeath  unto  my  son 
Kdward  Schmidt,  the  sxim  of  six  thousand  dollars  (|6,0C0)  in 
consideration  for  his  work  on  my  farm  and  in  oaring  for  me 
during  life,"  The  third  clause  was:   *A11  the  rest  and  residue 
and  rercainder  of  my  property  whatsoever  and  wheresoever  I  give, 
devise  and  bequeath  unto  my  children,"  etc. 

AS  a  general  rule  legacies  are  not  charges  upon 
realty  unless  expressly  or  impliedly  made  so  by  the  terms  of 
the  will,   ahuld  v.  f^lson,  226  III.  336;  Ha>T:)es  v.  McDonald, 
252  ni.  236.  But  if  the  intention  of  the  testator  is  that 
•ueh  legaoy  shall  be  a  charge  upon  the  real  estate,  tixis  in- 
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tentlon  vill  pre-rail  altJaougxi  it  should  not  be  shown  by  ex- 
prsss  words,  for  it  may  be  implied  from  the  w^iole  will  taken 
together.   Rcid  v.  coirigaa.  143  II  1«  AijH,      In  19  JUs.  k  Snu, 
Sney.  of  Law,  2nd  ed.,  p.  1354,  the  rule  is  stated  as  fol- 
lows: 

"*#here  pecuniary  legacies  are  given  generally 
and  there  is  a  gift  of  the  residue  of  real  and  personal 
estate,  the  ehole  residue  being  blended  in  one  mass,  it 
is  now  the  settled  rule  in  England  and  in  most  of  the 
jurisldcticns  in  the  united  states,  that  the  legacies 
are  charged  upcn  the  entire  residue  including  the  residu- 
ary realty," 

This  is  supported  by  the  citation  of  a  very  large  number  of 

oases,  including  a  nunrber  in  Illinois,   We  also  find  the 

following  eases  supporting  this  statement:   Will iaros  v. 

Williams,  189  111,  500;  Simon u en  v.  Iluthhinscn.  231  111, 

506;  Haynee  v.  KcDonald,  S52  111.  336,   Following  these 

decisions  we  are  of  the  opinion  tiiat  the  chancellor  construed 

the  will  in  ^cccrdanoe  with  the  intention  of  the  testator^ 

and  that  the  decree  entered  wtas  proper  in  this  respect,  and 

it  is  affirmed. 
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kATTI£  a.   liUVt\ 

Defendant  in  Krrcr,, 

V8 .  \ 


THCKA3  M.   HUKT,       V 

i-laiuti^f  in 
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}ilKOR  TO  CIRCUIT   COURT, 
COOK  COliKTY, 

211I.A.  410 


MH.  JUSTICE  MCSURXLY  DELIVERED  THE  Ot^IKlOK  OF  THK  COURT, 

JKy   thia  writ  of  error  is  brought  in  review  th« 
record  in  prooeedings  for  divorce  in  wliich  compXain&nt  was 
awarded  a  decree, 

OomplRinant 's  original  till  vma  for  separate 
maintenance,   subsequently,  after  service  of  notice  upon 
the  defendant,  conplainant  filed  an  amended  bill  asking 
for  divoree.  Ho  rule  was  entered  upon  defendant  to  answer 
the  amended  bill,  and  without  further  notice  hia  default  was 
taken  for  failure  to  answer  the  amended  bill,  and  the  cause 
/  proceeded  to  a  hearing  as  upon  bill  confessed.   I  roper  prac- 
tice would  have  required  a  rule  upon  defendant  to  plead  to 
the  ainended  bill  before  he  could  have  been  xn  default.   Iratt 
V,  Grimes,  35  111.  164;  Moody  v,  Thomas .  79  111,  274. 

Complainant  sought  divorce  on  the  ground  of  ex* 
troie  and  repeatedoz'uelty,  and  upon  the  hearing  the  only  evi* 
dence  adduced  in  support  of  this  charge  was  the  etattuent  of 
complainant  that  ever  since  their  marriage  defendant  had  been 
guilty  of  excessive  sexual  intercourse.   A  doctor  testified 
that  he  was  unable  to  say  this  had  any  effect  upon  complain - 
ant*a  state  of  health,  Wr  are  of  the  opinion  that  this  evi- 
denoe  was  not  sufficient  to  support  the  charge  made  in  the 
bill.   Youngs  v.  Youngs,  130  111,  230, 

A  further  consideration  is  that  the  parties  lived 
together  for  sixteen  years,  so  that  if,  as  complainant  says. 
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•xoesBlv«  aexual   oonduot  bc^an  when  th«y  w^re  first  auirrl«d, 
it  would  se«u  that  the  offense  had  been  ecndoned.        Abbott 
▼•   Abbott.    102   111,   439. 

Cooiplainant  has  not  appeared  in  this  court   to 
defend  her  decree,   and  we  are  unable  to   see,   in  Yiew  of  the 
laok  of  eTidenoe,  how  it  can  be  maintained.     ?or  the  reasons 
above  indicated  the  decree  is  reversed  and  the  cause  is  re- 
jsanded  with  directions  tc   aiamias   the  bill  for  want  of 
equity. 

R£V£HS£3)  ABU  KmAXmSD 
WITH  DIR35CTIOH3. 
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THB  CITY  Oy  fA^THERJORD, 
a  ■unioipallty  of  th« 
atate  of  CklahoAA, 

Appellant, 


T», 
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JOHN  VUVSISN,    doing  lii;usln«sa 
a«  John  IIuTaan  and  C^mpBny 
Bankers, 

Appall e 


I.A.  411 


AFPKAL  FROlf 

CIRCUIT    COURT, 
COOK  COUITY. 


MR.  PRKSIDINQ    JUiiTICK  BARVXS 
DJSLIVSR2D  TU8  OP  IB  ION   OF   THB  COURT. 


The  plaintiff  appealed  froa  a  Judgment   in  faror 
of  defendant  based  en  the  court's  finding  that  the   CHUse 
of  action  had  been  previously  adjudicated   in  the  federal 
courts.     The  action  is   in  assuspsit  and  predicated  on  the 
refusal  of  defendant   to   take  and  pay  for   certain  of 
plaintiff's  municipal  bonds,    according   to  defendant's 
alleged  oontract. 

It  would  subserre  no  useful  purpose  and  add 
nothing  to  the  ralue  of   our   conclusion  to   set  forth  the 
numerous  and  lengthy  pleadings   in  this   action  and  those 
of  the  action  in  the  federal   courts,    to  denonstrate  that 
the  two   oausee  of  action  between  the  same  parties  rest 
OB  the  same  promises  and  contract,   as  was  pleaded  in  the 
pleas  of  res  Judicata.     This   is  so  obvious  from  a  com- 
parison of   the  declarations   in   the  two  actions  as  to 
preclude  diBcussion. 

The  principal   contention   is  whether   or  not  the 
final  order  of  the  federal  trial   court,    affirmed  by  the 
United  states  Circuit   Court   of  Appeals,    disposed  of  the 
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aerita  of  the  controrersy  or  morely  daterminod  tho  auffioioney 
of  tho  declaration  ao  finally  aaonded. 

The  issues  herein  were  dete mined  in  the  court 
bolew  without  a  Jury  by  proof  of  the  record  of  the  cause  in 
the  federal  courts  including  the  final  order  referred  to,  and 
the  testiBony  of  the  federal  trial  Judge.  The  record  dis- 
closed that  a  general  demurrer  and  eleren  special  demurrers, 
preriously  filed,  had  been  passed  on,  and  were  by  said  order 
allowed  to  stand  to  the  declaration  as  finally  aaiended. 

The  order  in  question  reads: 

*'Now  come  the  partiea  hereto  by  their  respeotire 
attorneys   »nd  now  comes   on  to  be  heard  the  defendant's 
demurrer   to    the  amended  declaration.  /After  hearing 
arguments  «  *  ♦  ♦   it   is   ordered  thatt/said  demurrer 
be  and  is  hereby  sustained.      It  is  further  ordered 
that /the  demurrers  heretofore   filed  herein   stand   to 
the  declaration  as  amended.     Thereupon  the  plaintiff 
electa   to  stand  by  its   declaration   as   amended*      It   is 
thereupon   ordered  and  adjudged  by  the   court   that   this 
case  be  and  the  same  is  hereby  dismissed." 

Orer  objection  the   trial  judge  testified  that 
so  far  as  he  recalled  there  was  no  argument   on  the  8i>ecial 
dercurrer^p  that  he  disposed  of  the  case  on   the  general 
demurrer,    *on  the  broad  ground  that  there  was  no  cause  of 
action  stated  in  the  declaration,"   that  he  did  not  consider 
any  of  the  grounds  raised  by  the  special  demurrers,   and  that 
he  so   Indicated  his  Tiews  when  he  directed  the  cleric  to 
enter  the  order.     Keither  the   clerk's  minutes  nor  the  order 
itself     is  inconsistent  with  such  statement. 

In  rebuttal  plaintiff   offered,   and  the  court  re- 
fused to   rticeive,   parts  of  defendant's  printed  brief  filed 
in   the  United  iitates  Circuit  Court  of  Appeals,    indicating 
his   reliance  on  defects   in  the  declaration  as  finally  amended 
•ad  demurred  to. 
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That  a  jttdgB«it  on  a  general  devurrer  is  a 
jttd€B«mt   en  the  merits  and  a  bar  to  a  subeoquent  suit   en 
the  s«Be  claim  or  demand  will  net  be  questioned   (Van land Ingham 
T.  Ryan.    17    111.   25,    30;      atarit  Church  v.  Trinity  Church.    2B3 
id.   21,    35);     and  it  is  equally  cenolusiye  by  way  of  estoppel 
as  a  verdict  finding  the  seune   facts  followed  by  a  Judgzncnt  on 
8U<di  Terdiot.      (Jackaon  v.    Industrial  Board.    280  id.    .')36). 

But  it  is    contended  that   the  testimony  of   the 
triad  Judge  aB  to  what  was  passed  on  by  him  in  entering 
said  order  was  inadmissible.      «fhile   it   is  unquestioned  that 
parol  eridence   is   inadmissible  to   contradict  a  record  it   is 
also  well  settled  law  that  when  a  former  recovery  is  relied 
on  as  a  bar  parol  evidence  not   contradictory  of  the  record 
may,    in  case  of   doubt,   be   introduced  to   show  idiat  was   in- 
cluded within  and  investigated  on   the  trial  of  the  issua. 
CS*  A*  k  ^*  ii*  ^«  ££,•  ^»   a  chaffer.    134   id,  112;      People  v. 
Burt.    267    id.   640,    642;      People  v.  Becker.    253   id.   131,    136, 
and  Vanlandingham  v,  Ryan.   17   id.   28,    28.) 

Thai  the  order  of  the  federal   court  relied  on  as 
a  bar  to  the   cause  of   action   is  indefinite  and  uncertain   is 
manifest   in  view  of  the  state  of   the  record  of  that  court 
showing  the  pendency  of  both  a  general  demurrer  and  special 
demurrers  at  the  time  of  its   entry.      In  such  a  state  the 
reference  in  the  order  to  allowing  "demurrers  heretofore 
filed"   te  stand   (idiioh  included  the  general   demurrer  and 
eleven   special   demurrers)    and   to  sustaining    "defendant *s 
demurrer"   is  so  uncertain  and  indefinite  as  to  present  a 
doubt  whether  the  court  passed  oa  a  single  demurrer  or  all 
•f  them.     The  language  does  not  Justify  the  condasion  that 
the   court  passed  on   the  special  demurrers  only.     Whether 
it  passed  en  them  or  not,    if  it  passed  en  the  general 
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demurrer   then  it  disposed  of  the  aerita  of  the   controrersy. 
In  view  of   such   indefiniteness  and  uncertainty  we  think 
the  ttdMission   of   the  testimony  of   the  trial  Judge  as  to 
what  waa  actually  argued,    con^iidered  and  decided   in  sus- 
taining  "said  demurrer",    coaea   <;learly  within   tha  rule  tljove 
stated,    it  being   consistent  with,    and  not   contradictory  o! ^ 
the  record* 

It  waa  said  In  JTaokson  v .    Industrial  Board,    supra, 
that   "public  announceiBent   or  reason   of  the   court  or  Judge 
may  be  proren  by  parol  evidence  in   nrder  to   deternine  what 
issues  were  definitely  passed  upon  and  decided."      In   that 
case  parol   testimony  was   Introduced  at  a  hearing  before  the 
Industrial  Board  to  show  that   the   circuit  court  in  sustaining 
a  desmrrer  to  a  declaration  announced  the  particular  ground 
of  its  decision.     But  we  dees  It  unnecessary  to  distinguish 
the  cases   in  whieh  the  doctrine  has  been  discussed,    or  to 
elaborate  upon  a  doctrine  so  well  established. 

This  being   the   case  and  the  evidence  being  beard 
without  a  jury,    the  alleged  errors   in  receiving   the  pro- 
ceedings and  pleadings    in  the  federal   court  that  preceded 
the  last  amended  declaraticn  te  whieh  the  demurrer  was 
sustained,    and   its  refusal  to  receive  in  evidence  portions 
of  defendant's  briefs  used  on  appeal  from  said  order,   need 
net  "be  considered,    for  with  or  without   sueh   evidence  or 
any  part   thereof  the   court's  finding  might  well  rest  on 
the   testimony  of   the  trial  Judge  alone,    it  being   conclusive 
of  the  questiem  uriiether  the  case  was  disposed  of  on   its 
merits  * 
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JQHH   CQ2ni;:lR8, 


Appellee, 


QilRTRUDi!;  WAGfiiiR  et   al., 

ON  APPSAL  OP  MAUD  aUi?:TTKI 
WILLIAM  GUi:;iiRlCH  and  L. 

Appellants^ 


APPEAL  TTROU 

MUNICIPAL  COURT 
OF  CHICAGO. 


MR.  FRmimSG  JUSTICE  BARHES 
DlSLIViSRSD  THJfi  QPlNIOfI    OP  THIS  COURT. 


The  statement  of  claiM  in  this  case  contains  three 

counts,   none  of  which  states  a  cauee  of  action.     It  alleges 

that  the  relationship  of  tenant  and  landlord  existed  hetireeii 

the  plaintiff   (appellee)   and  the  defendants    (appellants), 

that  plaintiff  was   in  posseesion   ef  the  rented  premises, 

that   it  was   the  duty  of   defendants   to  keep   them  in  tenantable 

repair,    that   they  failed  to  do  se,   and  that   injury  resulted 

to  the  pleintiff  by  his  slipping  and  falling  down  a  stairway 

on   the  premises  that  was  without  a  railing.     No  one   of  the 

counts  states  the  agreement  between  the  parties  nor  any 

facts  from  which  a  duty  to  reptir  arises,  hence  states  no   cause   of 
action. 

It   is   elementary  law  that  the  landlord   is  not 

bound  to  make  repairs  unless  he  hus  assumed  such  duty  by 

agreement  with  the  tenant.      ( Sunasack  y.  Moray .    196   111. 

569.)     The  terms  of   the  letting  not  being  stated,   the 

aTer««nt  that  it  was  the  landlord's  duty  to  repair  is  a 

mere  conclusion.     Without  a  statement  of  facts  from  which 

such  duty  arises,  no   cause  of  action  was  stated,      (aargent 

Co.  T.  Baublis.    215  id.   428-431.) 


\ 


,«*IXeqqA 


t5T'^?5  JAW  31  HUM  ( 


!^9^t*'i  bsielx9  btnlboAl  ban  iasuiai  \o  q^lUfttmlSjUisi  *d$  iadS 

i 

,(»JraiIX6g9«)    8*ttoi)n»l'?b  »di  bos   {o»XX©q;qB)   lli^ni«Xq  •iU 

b»ilum9i  xiulal   iAAi   i>a«    ,««  ob  oj   i>eX/./;;:    -f  of-  ,      -qtii 

\a^%inivi  B  mrol)  3^«iXXA>  ftn«  ?ihl;jqiXa  ilcf  t«f  Xq  «x(*  pi 

"to   9auBo   on  s9:tjBJ-a   sorraxi   ,8«9ltxi   tijc--'   rs^r   x^m*  a   rfnt:"*"  aioil   aJ-ajsT: 
ion  si   in^lbtml  9>dj  ,trifj  jK»ff.»Xt- 

.XXI    »(?X    .ye-y.oa  .v  ab^s&fn;  j  . 

Sri/    ,f)9*jK^3  8«i»rf  ion  3«ii/9X  »rfc^   to  «w©i   ftdX     (.«M 

«  «1  i:l«g!j)i  oi  y,tub  s^broXbtsal  Bdi  9»^  ^k  iA.:i&  i«Mrt»VA 

ttoXttw  moll  siaj^l  to  ia»m9iHiii  a  iuoAiVf     ./wieuXonoo  aiMi 

Jn»aa»8)     .AeiAia  8«v  nolioii  to  mmtatt  on   ,«9«laa  ti»i^  doi/a 

(.xr.*-afi*  .Ai  axs  .sixrfitA"  ..-  .oo 


•8» 


Saoh  of  the  defendants    (except  Gertrude  *agner, 
fixo  was  not  serred  with  aunimons)   filed  an  affidavit  of 
merits,   howerer,    trarerslng  the  allegations   of  duty,    etc., 
and  asserting  that  plaintiff  was   injured  by  reason  of  his 
ewn  negligence.     On  February  14th,   1917,   none  of  the 
defendants  being  present  at   the  trial,   a  finding   and  judg- 
ment were  entered  for  plaintiff  for  $450,     Two  days  later 
defendants   filed   a  motion,    supported  by  affidnvit,    to  vacate 
the  finding  and  judgment.     On  March  17th,    1917,    after  several 
continuances,    the  motion  was   overruled.     The   court's  juris- 
diction  over  the  cane  then  ceased.      (People  v.  Wells.    255  id. 
450.)     But   thereafter,    on   the   name  day,    leave  was  given  to 
plaintiff  to  file  amendments  to  his  staternent    of   claim,    and 
to  defendants   to  file  an   affidavit    of  merits,    and  on  ^areh 
31st,    the  affidavit    of  merits  filed  by  defendants   was   stricken 
on  plaintiff's  motion,    though  it  stated  a  legal  defense  to 
plaintiff's  assumed  ground  of   action. 

It  is  unnecessary  to  consider   intervening  errors 
or  refer  to  the  irregular  and  unauthorised  procedure  after 
March  17th,    for  the  original  statement  of   claim  not  stating 
a  cause  of  action  is   so  defective  as  not   to  sustain  a  judg* 
ment,    (Glllman  v.   Chicago   Railways   Co..    268   id.   S05)   and  the 
aauindments  gave  it  no  vitality* 

Kvon  if  the  statement   of   claim  as  amended  stated  a 
cause  of  action  it  was  equivalent  to   setting  up  a  new  cause 
of  action,    which  In  the  absence  of  statutory  authority  is 
not   allowable  after  judgment.      |31  Cyc.   405.)      Our   statute 
permits  amendment  after  judgment  for  defects   or   imperfections 
in  matters   of   form,   but  not   as  to   substance.    (£.  &  A.  jU  £• 
Co.  V.   Clausen,   173  id.  100-103.)  An  unauthorised  aaondaent 
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to  a  defectlTe  statement   of  claim  did  not,    therefore,   better 
the  situotion.     The  Judgment  still  rested  on   the  original 
etateiB'^nt   of    clnim  which  was    insufficient   to   sustain   it. 
Harlng  no  legsuL  basis  it  must  be  reversed, 
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On  liaxdh  lOth,    1917,   plaintiff    (appellee)   made 
an  offer  to  the  salesman  for  defendant   oonqpany   (appellant) 
to  buy  250  barrels   of  flour  at  96*30  per  "barrel  to  be 
taken   in  sixty  days.     After  it  waa  subnitted  to  def on iant*a 
■anager,    the  salesman  at  his     request  procured  plaintiff** 
signature  to  a  written   order  for  the  same  on  those  terms, 
dated  Harch  15th,    and  brought   it   to  him,    leaving  a  duplicate 
copy  thereof  with  plaintiff,     fiye  barrels  as  a  sanple, 
though  subsequently  treated  as  part   of  the   order,   were 
delirertd  before   the  signing  of  said  order,    and  twenty-fire 
barrels  on  April  25th.     Payment   for  these   deliveries  was 
made  April  16th  and  liay  ICth,    respectiyely,    at  the  price 
so  agreed  upon. 

The  flour  was  ordered  for  the  purpose  of  aanufae* 
turlng  macaroni  for   one  of  plaintiff's   customers,    and  it  was 
recognized  that  deliveries  would  be   called  for  as  needed. 
Requests  for  more  deliveries  were  made  in  the  meantime,    but 
not  honored,    defendant  requiring  payment  for  deliveries 
already  made  before  making  another,   which  was  made.     On  Way 
10th,    after  paynient  for  the  last   delivery,   plaintiff   ordered 
twenty-five  barrels  more.     He   claimed  that  defendant's 
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JBmamgnr   then  aald  it  had  not  the  flour  on  hand  but  would 
get  It.  Setting  no  satisfaction  from  further  requests 
Bade  in  the  meantime,  as  he  testified,  he  asked  for  the 
rest  of  the  flour  on  Kay  12th  and  offered  to  pay  for 
the  saae  at  the  contract  price  through  his  hank,  presenting 
froB  it  a  letter  of  credit  and  aaaurences  of  payment.  Ho 
action  soeita  to  have  been  taken  on  this  request  and  offer, 
though  yorsella  testified  that  defendant  refused  to  make  any 
further  delivery.  4rhile  defendant's  nanager  denied  making 
any  refusal  and  admits  receiving  such  requests  and  such 
letter  of  credit  and   that  he  did  not  require  cash  payment, 
there  was  no  further  delivery  under  the  contract  and  no 
OTldenoo  in  the  record  indicating  an  intention  or  offer  on 
the  part  of  defendant  to  make  further  delivery  except  that 
in  a  conference  some  days  later  with  reference  to  a  settlement 
it  claimed  a  willingness  to  do  so  provided  arrangements  for 
credit  were  then  made. 

Sliminating  argtmient,  conclusions,  assumptions 
and  recitations  of  evidentiary  facts  from  defendant's 
affidavit  of  defense  to  ascertain  what  defense  was  really 
stated,  and  referring  only  to  what  was  relied  on  at  the 
trial  end  argued  here,  we  find  the  defense  to  be  (1)  that 
if  the  proper  date  of  the  contract  was  March  ICth,  the 
request  for  final  deliveries  wwe  not  made  within  sixty 
days  therefrom,  and  if  March  15th,  then  it  was  not  timely, 
being  made,  as  claimed,  en  May  14th,  the  sixtieth  day 
therefrom,  and  (2)  that  plaintiff  tendered  no  money  to 
defendant  whtn  he  made  such  demand. 
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As  to  the  first  ground,    the   contract  wa»  drawn 

MARCH 
\>y  defendant  and  bore  date  jyt^  X5th,   and  vae  treated  in 

force  as  froan  that  date,    the  thirty  "barrels   deliyered  being 

considered  \>y  defendant  as  delivered  under  said   contract. 

As  to  tender,    if  required,   we  think  there  was 
adequate  proof  of  a  sufficient   offer  to  meet  the  requirements 
of  the   contract,    there  being  evidence  of  a  readiness, 
willingness  and  ability  on   the  part   of  plaintiff  to  take 
the  goods.      (Seo.   42,   Uniform  Sales  Act.) 

The  case  was  tried  without  a  jury.     The  court  held 
all  of  defendant's  propoaitions   of  law  except   one,   w>)ich  was 
to  the  effect   that   the  law  lollies  under   auoh  a  contract 
that   the  flour  should  be   ordered  within  a  renaonable  time, 
within  sixty  days,    holding  however   in  another  tiiat  under  such 
a  contract  a  demand  for  delivery  on  the  sixtieth  day  is  not 
timely  and  that  to  put  the  seller  in   default  the  buyer  muBt 
hare  made  a  tinely  deaand  for  delivery  and  a  legal  tender, 
and  the  seller  suet  have  refused  to  deliver. 

Ihile   it   is   urged  that  the  court's  finding   and 
judgment  were   contrary  to  the  law  and    the  evidence,   we 
think  the   court's  holdings  as   to  the  law  were  applicable 
to  the  evidence  and   consistent  with  the  finding. 

While  there  was  some   conflict  of  evidence  as 
to  a  demand  prior  to  May  12th  there  was  evidence  from 
which  the   court   could  have  found  that   there  was  a  request 
for  twenty-five  barrels   on  Umy  10th,    and  that   defp.ndant 
disregarded  the  sams  and  also  the  request  made  Itay  l^th 
for  the  rest  of  the  flour.     Under  the  circumstances  we 
think  this  was  tim«ly.     Defendant  did  not  in  fact  refuse 
sr  fail  to  deliver  on   the  ground  that   it  was  not.     Ths 
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eridenoe  diacloees  no   offer  or  intention  of  defend&nt  to 
deliver   the  same,    or  let;al   excuae  for  its  failure  to  fill 
aaid  order.      It  did  no\.  require  euah.  aa  a  cimdition  of 
delivv.ry   tna  paid  no  attention   to  plaintiff's   offer  to 
pay  for  the   reat  of   the   flour  at   Onoe.      It  might  "bo 
inferred  that   it  wished  to  be  reliered  fron-  carrying  out 
the   cr^truct   as   the  price   of   flour  had  risen   eereral 
dollars  a  barrel. 

It   can  be   &aid,    nc  think,    that   def  end^At  gaTO 
a  practical  construction  to  the   contract  ua  not  requiting 
oath  on  delivery  by  extending  a  limited  credit  on  the 
deliveriea   it  made,    us  it  had  done  in  previous  dealings 
with  plaintiff.      ( ..halen  v,   ijtephois.   196  Hi.  121,    lo4.) 
But  disregarding  evidence  bearing  upon  a  pr&ctical  con- 
struction 80  given,   and  viewing  the   contract  ae  a  cash 
sale,    delivery  and  payment  were  concurrent   conditions, 
(Anglo  American  Provision  Co.   v.  Prentiss.    lPi7    id.    506, 
515)    th£t    it;   to   say,    as   defined  by  section   42   of   the 
Iftiiform  isales  Act,    "the  seller  aust  be  ready  end  willing 
to  give  possesBion   of   the   goods   to   tne  buyer   in   exchange 
for  the  price  and    the  buyer  rtuat   be   r^fdy   and  willing  to 
pay  the  price  in  exchange  fcr   possession  of  the  ijo'^d*** 
W«  thinic  the  evidence  shows  readiness  end  willingness  on 
the  part  of  plaintiff  but  not   on   the  part   of  defendant. 
And  it  is  ixDmaterial   if,   us   claimed  by  defendant,    it 
offered  some  days  after  the  time  for  performance  expired 
to  deliver   the  goods  provided  an  arraiigoaient  was   then 
Bade  for  credit. 

After  what   was  tantamount   to   defendant's   refusal 
to  perform,  plaintiff  bought   of  another  party  sufficient 
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flour  to  meet   the  purposes  of  his   oontr^cCt.     The  danages 
asaeeued  were  the  difference  "between  what  he  hud  to  pay 
therefor  end  the  price  agreed  on  with  defendent.     He 
thiak  there  was   sufficient  evidence  Uxat   plaintiff   could 
not  then   obtain  flour  of  the  grade  be  had   ccnti-Rcted  for 
at  a  leas  price   than  what  he  paid.     There  w^.s  no   such 
thing   as  a  market  price,   manufacturer's  brands  and  grades 
^•lag  different,    for  wxiloh  each  had  his   own  price* 

While   defendant  did  not  sign  the   contract   it 
held  and  acted  upon   it  as  a  valid  inBtrunient  which  was 
equivalent  to  a  forraal   exfecution.      (Yo^el  v.  £ekoo,    157 
id.   339,    341;      yorthaa  v.  fetors.    206   id.    169,    166.) 

We  ti;ink,    therefore,    there  was  no  reversible 
error,    that    the   evidence  and  law  support    the  court's    ix^lied 
finding  that   the  contract  was  valid,    that   it  was  breached 
by  defendant,    that  defendant  was   not   ready  and  willing   to 
perforin  its  pprt  of   the  contract,    that  plaintiff  was,    and 
also  able  to,    and  that  he  suffered  the  damages  assessed. 

It   is  further  urged  as   error  that   defendant's 
manager  was  required  when   called  to    testify  under  section 
33  of  the  Uunioipal   Court  Act   to  produce  p.ipert   in   response 
to  a  subpoena  duces   tecum  and  to  testify  ao   to  market  prieas 
of  flour.     Bearing   in  mind  that   the   caee  was   tried   without 
a  jury  and  that   the   evidence  *ari   relevant   to  the   issues, 
and  hence  admiscible   at   S'^me   atage   of  the  proceeding,    we 
find  nothing   in  the  manner  of   the  examination  or  the  pro- 
oadure   that  we  deem  prejudicial  error. 
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By  this  action  plaintiff  Russtff,    a  dtaltr  in 
almmda  lftoai«d  in  iiioily,    seeks  recoTtry  of  dasi«c««  for 
aXlogod  \>rcaeh  of   three  different  eontroets   for  eale  to 
defendants,   trading  as  partners  in  Chiecgo* 

The  main  queation  is  whether   there  was  a  meeting 
of  minds   in   c«ie  of  the  e  em  tracts  declared  on*     The  original 
statement  of  claim  alleged  a  sale  to  defendants  February  3, 
1914,    for  aecQunt  of  plf^ntiff  of  a  certain  quantity  and 
brand  of  shelled  alinonds  at  1?.0  shillings  per  hundred 
weight,   designating  "shipment  Soptealber*'  •     The  statoaeat 
of  olaiB  AS  aaended  during   the  trial  alleged  that  the  eon* 
tract  was  aio4ified  nhout  feareh  30,   1914,    so  as  to  proTlde 
*ship«ent  by  iieptenber  16,   1914*,   thus  counting  cm  a 
different  contrast* 

The  negotiations  were  had  in  GhiOHgo  with 
dofMidaat  Costa  through  one  Pindar,   a  local  broker,    raiA 
began  ab<^ut  Januiary  30,   1914,  by  Costa's  inquiry  of  the 
latter  for  the  prise  of  sueh  alsionds  for  "first  half 
Soytomber**     iflnder  then   cabled  for  priee  t'^  plnlntiff   in 
Sieily  as  follows:      "Loweet  150  bales  Palna  new  crop  first 
half  September  diroet  stsaiier*,   tc  whioh  Russo  cabled  reply 
"126  depteaber".     Costa  saying  he  hn6  price  froa  other 
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■hippar*  at  120  "first  half  ^ttptcrabar",   Pindwr   cabled  l)aek 

that  the  Hanhurg  laarket  wea  lower  and  recelred  cable  reply 

from  RUBBO   "I  accept  120  September*.     Thle  reply  was  Terbally 

coBu.unloated  to  Coata  whereupon  he,    contracting  for  hie  flra 

and  understanding  that    it  was  a  direct  response  to  his 

inquiry,      6aid  he  would  take  190  bales,    and  Pinder  then, 

?eb.   3,    1914,    eabled  Russo  *aold  Cottta  150  Palna  new  crop 

September  ISO"   (meaning  150  bales  at  120  shillings  per  cwt.) 

and  made  out  a  contract   in  triplicate  form  for   "deptember 

shipment",   Esailing   one  copy  to  Russo  and   another  to  Coata, 

iriiich  did  not,   hnwerer,    cone  to  Costa's  personal  attention. 

In  a  verbal  allusion   to  the  ord«r  by  Pinder  on 

Varch  25th,    Costa  learned  thr^t   it  was   sent  forward  for 

"September  shipment",    (which  gave  the  seller  the   option  to 

ship  any  time  during  laepteniber)    and  insisted  that   it  was 

wrong.     Thereupon  on   the  same  dute  Finder  cabled  Russo: 

"Costa  will   Htipulate  *  ♦  ♦  latest  September  16th 
*  *  having  understood  middle  beptember  shipm«it*  Kindly 
confirm  offer  Falma  boxes  September." 

To  this  Husso  replied  by  letter,   Inarch  30th,    saying: 

"I  do  not  un'iorstand  how  ynu   can  wire  me 
all   of   -u.  guddim   to   change   the  contract.      It  was   in 
your  very  letter   of  Feby .   ^)rd.   that   the  4e»l  was 
confirmed  according  to  my  telegrams  for   shipment 
in  Septerrber.     You  have  fiskfd  me  to  confirm  and   I 
have  done  so,   but   the  price  for  the  first  half  of 
Septeriber   is  higher   than   for  September,    end   I  must 
charge  yru  with  the  difference." 

The  letter  also  stated  that  he  had  already  bought  the  almonds 

•for  September  delivery"  and   asked  for  an   exhaustive 

oxplanation,   which  Pinder  gave   in  a  letter  dated  April  11th, 

clearly  showing  that  Costa  understood  the  offer  and   order   to 

first   half 
bo   "shipment  fo^iieptember,"   and  that  the  mi  sun  a  ere  tan  ding 

gr#wout  of  his  failure  definitely  to  make  known  to  Costa 

that  Russo 's  price  was  for  ■aeptembor"   instead  of  "First  half 


-£. 


fi'XO  w««  4MLte'i  daX  s^fioD   &i«&*  o«s»H  htS^dstfj    ,,^>.    ,^    .  ^^ 


r'-'iftoj*  fe«»X<5'*9  T«»l>ni'i  t^afc  04«fe*i 


•^iiiu. 


abactt 


axil   fc- 


t&' 

xs^    ,n»;^J'9i 

v>   ...aiiqv#5 

osr  — 

'  "  ■ 

«i^ 

isv.'TiilrJ   si 

->? 


^ft*»iif  ■;  iarf^r  .tax  »x{T 

y;X'9MiaiXo 


.it^XX  Xli«j' 
o,J  Twft'to  baa  tt'klo 
}^atbtt»Sini^lottU^lke 

sJtoa  oj  maa.'.  J9tint\tb  •■twXiat  sld 


iff©  IS 


-3* 


•f  September*  and  that  hl»  oablegraai  of  laroh  25th  call«4 
for  the  confirmation  of  Costa* a  und'-r standing  of  the  con- 
tract. 

While  RucBo'9  letter  of  Kareh  30th  ie   somewhat 
ambiguous,    and  was   cMistrued  by  the   trial   eoucpt  as  a  con- 
sent to  a  nodification  of  the  contract,   -  which  would  ba 
warranted  if  vt  look  alone  to   the  proposition  therein    to 
hold   the  broker  liable   for   the  difference  -  yet  as  a  whole 
the  letter   indicates  Russo's  adherence  to  the  terns   cabled 
February  3rd,   and  such  intentitn  waa  made  clear  in  his 
letter  cf  May  23rd  replying  to  Pinder's  of  April  11th  an4 
saying: 

"I  can   only  confinti  what   I  have  said   in  mine 
of  Mfarch  SCth.     The  buyer 'e  reacons   do  not   conccra 
me.     For  me  the  deal  was   closed  for  September  and 
I  beg  yru  to  haye  the  letter   of  credit  made   out 
accordingly  in   due   course.* 

CesPta  was  never  informed  of  this   reply  and  unquestionably 
supposed  the  contract  had  been   changed  accordingly,   whereas 
there  is  nothing  in  the  record  to  indicate   that  prior  to 
the  trial  Russo  erer  changed  from  the  position  that  the  deal 
was   "dosed  for  September". 

Ho  further   cooBami cations  respecting  this  matter 
were  had  until  in  August  after  the  Burspean  war  broke  out, 
if^sn  plaintiff  wrote  defendants  tasking  them  to  open   credit 
In  ord  r  that  he  might  arrange  financial  affairs  before 
shipment.     The  banks  being  unwilling  to  issue  letters  of 
credit  at  that  time,    aofnndants   cabled  and  wrote  to  that 
effect  on  September  2nd,   and  later,    on  September  10th, 
wrote  they  were  obliged  "for  causes  majeure  to   cancel   the 
satire  businsss" .     Mo   question  is  raised  but   that  this 
constituted  a  breach  of  whatersr  contracts  sxisted  between 
them. 
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But  from  the  foregoing  we  are   clenrly  of   the 
opinion    \hti.t   the  mindB  of  the  p&rtiee  neyrr  Ret   in  a  con- 
tract  for  the  ISO  bales  which  they  undertook  to  negotiate 
for*      It   is   clear  froir  Ruoee'e   suhsequfnt   correspondence 
that  he   did  not  consent  to  a  "shipment  for  first  half 
September,*  but   on   the   contrfiry  continued  to   adhere  to 
the  cablegram  of  February  3rd  for  ••Septeraber   shipmont*, 
imd  this  was  hie   pttituda  until  he  amended  his  statement 
of   claim  during   the   trial  and  thus   changed  the  theory  of 
his  action .     But  the  change  was  not  by  re£\80n   of  any  mistake 
of  fact  made  in  his   original  statement,    and  his    chnnge   of 
attitude  did  not  chenge  tht  fact  disclosed  by  the  evidence 
that  the  minde   of  the  perties  never  met   in  &  mutual  xinder* 
standing  pd   to   the  termc   of   rale  for  the  15C  tales   of  almonds. 
From  February  3rd,    1914,   until   the  triel  »'firch,1917,   plaintiff 
stood  on  the  terms  of  the  original  purchase  order  and  at  no 
tioM  before  thr   trial,   contend od  or  assumed   thnt  they  had  been 
modified.     All   this   tiirie  Costa,    ficting  for  dt^fendants,    stood 
by  hie  original  propiieition  to  which  the  purchase  order  Aid 
not   cenforre,    and  never  asncnted  to  the  terms  of  the  latter. 
Hew,    then,    can  it  be  said  that  their  minde   ever  met  whan 
during  all   this   time,   froai  the  very  beginning  of  the 
negotietions,    one  party  insisted  and  relied  on  one  under- 
standing of  the   terms  made  and  the  other  on  a  different 
understanding,    each  having  reason  for  his  particular  under- 
standing.      *e  think  it   clear  that   the  evidence  does  not 
support  the  court's  finding  that  Russo  accepted  Costa's 
ten&s  en  March  30.     His  subsequent   letter   clearly  indicates 
the  contrary,    and   as  thft  purchase   order  of  February  Srd 
never  expressed  Coeta's  understanding  the  minds  of  the 
parties  never  met  at  any  stage  of  the  proceedings  with 
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reftpect  to  the  190  balas. 

The  only  point  made  a»  to   the  other  two  oontraets 

is  not  AS  to  li«l)ility  but  aa  to  the  competency  of  the 

eridenca  of  danagea.     We  think  it   clear  th&t  the  contract 

called  for  delivery  at  the  foreign  port  where  the  market 

priee  during  the  period  for  delivery  •   allowing  def€ndanta 

the  highest  price  during  that  period  >   showed  a  decline 

of  22  shillinga  per   cwt.  making  e.  lose   of  $SC3,5S  on  the 

two  contracts.     The  eTidenoe  showed  thvt  there  was  no 

»£rket  price  »t   the  port  of  delivery  other  than  or  different 

from  that   of   the  foreign   port  Hfter  deducting  freight  and 

eommlssions.      In  other  words,   there  was  no  real  differ«ne« 

of  price  at  the  two  ports.     Hence  there  will  be  a  reversal 

and  judgment  here  against  appellant  for   U-ie  amount    of  the 

loss  on   the  two   contracts  aforesaid  as  thus   established. 

RBV  .R^iiia)   *ITH  IflUIUlia  0?  FACT   AHD 
JUDOMiiS'X    WUKjL  for   $SC3.55, 
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riMDlKG  OF  FACT. 

We  find  that  ther*  waa  no  contract  entered  into 
between  the  parties  hereto  for  the  sale  of  150  bales  of 
almondu  an   cl;^ime1  and  described  in  the  stateiaent  of 
olaiB,  either  ao  originally  filed  or  &e  aaended* 
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Defendant   in/rror, 


ISSLRGR  TO 
▼8.       \  /  )   WmiCUAL  COURT 


Oy  CHICAQO. 


i 

BOLESLAtJ  JASUDBS,     '<  /  ) 

Pl^Btlff   in  j£rror,  ) 

\  / 

MR.   i*  Li,aiDIUG   JUiJTIC^  3AHNBS 
DELIVl^RED  THE   OPIKIOK    OF  THT?   COTIRT . 


Tiiis  vas  WQ   action   in   tort  wherein  Zamulewicx 
(plaintiff  below)    obtained  &  verdict  and  judgment  against 
Jasudes   (tiie  defendant)    on   Uie  ground    that   the   latter 
procured  his   signature   to   a  contract   for   the  purchaa* 
oi'  two  lots   tiircagn   fiiiae  and  fraudulent   translation  and 
Interpretation   of   the  written   contract.      It   is   argued 
that   the   evidence   does   not    i^u^tain   the   charge   of   fraud, 
and  that   evidence  was   improperly  admitted.     There   is  no 
question  about  the  law,    and  no   complaint   ia  made   of   the 
instructions  given. 

On   a  careful   examination   of   the   evidence  ve  find 
no  oocaeion   for  aisturbing  the  judgment.     The  parties 
hereto   and   tl.eir  vritnesses  were  Lithuanians.     Ilaintiff 
could  neither  read  nor  write  English.     On  the  day  of  hia 
arrival   in   Chicago   defendant  undertook  to  negotiate  with, 
him  for   the  purchase   of   crid  lots   and   the  evidence   tends 
to   shew  that  he  agreed   to  give   a   clear  title   to   the   lots 
on  the  payment  of  ^7(0  to  be  paid   in   inatailments,    plain- 
tiff to  pay  no   interest,    taxes   or  special  asaeasments. 
Preliminary  negotiations  to  that   effect  were  made  in  the 

presence  of  witnesses,   who  testified  thereto,    aoma   of  ^om 
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w«re  also  present  when  the  contract  vas  brought  by  de- 
fendiuit  und  read  to  plaintiff  for  ai^nature.     tlone  of  the 
parties   30  present  excopt   defendant   could  read  or  write 
iinglish;      whereupon   defendant  purported   to  read    the   con- 
tract  to   plaintiff   in   their  presence  before   it   was   signed. 
Plaintiff   and  these  witneaaes  testified   in   effect   that   the 
contract   ae   go  read   expressly  provided   that  plaintiff  was 
to  pay  no   interest,    taxes   or   special   assesBinenta  but   was 
to   obtain   a  clear  title   for   the  sum  of    1700.      Plaintiff  was 
about   twenty-one  years   old,    and   there  was   •▼idence   tending 
to   show   that  Jasudes  persuaded  him  that    it  wus  tmneceasary 
to  have   a  Iswyer   or   to   show  the   contract,    but    that  he   could 
rely  upon  hie   representation   of   its   contents,    and  got   others 
in  whom  he  mi^^ht,    in  his  position  as  a  cos^arative  stranger, 
expect    to  have  a  reasonable  degiee  of   confidence,    and  who 
had  also  purchased  lota  similarly  situated,    to   ''coax*  hin 
into  the  purchase.      <tQfiile  the  contract   itself   contained  no 
such  provisions,    and  defendant   denied  atistransleting   it,    we 
think  there  was  sufficient   evidence   to  ^justify  the  jury* a 
finding  of  fact   that   del  endant  falsely  and  fraudulently 
translated  the  contract  to  plaintiff  under   circuinstancea 
warranting  plaintiff's  reliance  thereon  and  hia  exercise  of 
reasonable  prudence,    and  read   into   it  provisione  which   it 
did  not    contain,    and  that  plaintiff  relying  upon  such 
translation  as    correct  was   induced  to   sign   the   contract.     He 
paid  |675   thereon  and   offered  tc  pay   the   other   ::25,    the 
balance  as  ha  understood  the   contract,    but   the   land  had  been 
sold  in   the  meantima  for  taxes  and  special  asses^irantB,    for 
#iich  he   ryfuaed  to  pay,    and  without   the  payment   of  which 
defendant  rafuaed  to  give  a  deed  to  the  property.     The 
Tardiet   of  the  Jury  was  for  the  auia  of  sonay  he  thua  paid 
an  the  contract. 
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The  teatiaiony  conopl&ined   of   waa    to  the  efftct 
that  Jasudes   auhs«quently  told  others  thc^t  he  had  agreed 
to  return  plcintiff  hia  money  with  intere&t   ut  10  per  cent 
in  two  yeara   if  he  nae  dissatisfied  with  hie  bargain. 
There  wa»  evidence,    wl'ich  this  had  eoriie  tendency  to 
corroborate,    that  the  contract  as   translated  by  Jasudes 
contained  such  a  provision.     Hut   if  not  admissible,    the 
JudgTTient   should  not  be  reversed   on   that  account   in  view 
of   the  fact   that   there  was   suff iciont   evidence   of 
fraudulent  representations  as  to  other  jnattGrs  to  Justify 
the  rscovary.     The  judgment  will  be  «.f firmed. 


«e* 


271  -   23616 


THE  OZOBIZKD  OX  MAR 401 
COMPAHY,  a  corporation. 


TS 


M.  L.  BARRiSTT /COMPANY,    a 
corporation,  '~ 

App«lie«. 


Appellan 
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APPSAL  FROM 
MDHICIPAL  CniiRi 
OF  CHICAGO. 


MR.   JUSaiCa  McDOTALD  DJfiLIVSRfiD  THE  QPIHICN   0?  THB  COURT. 


Appellant,    the  Ozonized  Ox  llarrow  '^onqpany,   brought 
an  action  for  the  value  of  a  quantity  of   "washed  oil  of 
orange"  deliyered  to   the  appellee.     The  court  found  the 
issues  for  the  defendant,    and  from  the  Judgment  entered 
thereon  plaintiff  has  prosecuted  this   appeal. 

The  statement   of   claim  filed  on  behalf   of  plaintiff 
set  forth   that  its  claim  was  for  "washed  oil   of  orange  sold 
and  delivered  as  per  sanqpla  to  the  defendant,"   etc.     The 
affidavit   of  defense  alleged  substGuitially  that  plaintiff 
had   offered  to  sell   to   the  defendant  a  certain   quantity  of 
*oil  of  orange"  at  a  certain  price,   at  which  time  plaintiff 
submitted  to  defendant  a  saai^le  of  a  substance  wnich  plaintiff 
informed  defendwut   ?.as   "oil  of  orange,"  but   that   It  was 
not  at   that  time  understood  nor  did   the  agreement  contemplate 
a  sale  of  a  product  like  the  sample,   but  that  it  was 
expressly  represented  by  plaintiff  that  the  product 
effered  for  sale  was  "oil  of  orange;"     that  thereafter 
defendant  placed  an   order  for   250  pounds  of   "oil  of 
orange;"      that  defendant  received  from  plaintiff  250 
poxinds   of   "washed  oil   of  orange;"   that  thereupon,   within 
a  reasonable  time,    defendant  notified  plaintiff  that  the 
shipment  was  not  in  accordance  with  representations  made^ 


bl9c 


\ 


f)«"  Sj  j  ris     .        .     .  ,  ■  iuvv  a-:"! 

Vi^. -,    --    -     ,.^.--: — tBcfua  io^dXIe   »aai  . . 

llliaiisigr  tmi*  doxi-Sf  ;rjs    .soiiq  ax**-!-©©  a  d-«  "©„ „„    ,_. 

•iaiqaw^non    J-ns/rssiyij  arij'   i>j.      „.„ bau  «Bi_'    ,:    .  ,  ,  ... 

I0   ilo*   lo   alJituog  oaf 


•t- 


and  thnt  it  was  balng  held  subject  to  plaintiff's   orders; 
and  that  defendant  has   erer  since  been  ready  and   willing 
to   surrender  it  to  plaintiff. 

The  eTidence  offered  on  behalf  of   the  plaintiff 
tended   to  show  that   the  shipment   in   question  was  not 
represented  as   "oil  of  orange"   in   its   common  acceptation, 
but  as   "oil   of  orange  with  something  taken  from  it  and 
something  added  to  it;"   that  a  eeraple   thereof  had  been 
submitted  to  defendant,    i*ho,    after  an   examination   of  the 
■ample  submitted,    ordered   250  pounds   thereof  as  per  sample; 
that   it  was  a  sale  by  sanple   only,    and   that   the   commodity 
Aelirered  was   in   every  respect   like  the  sample  submitted. 

On  behalf  of  the   defendant  eTidence  was  adduced 
tending  to  show  that  plaintiff  had  offered  defendant   "oil 
of  orange"  at   t>l»75  per  pound,    -  a  figure  considerably  lower 
than  the  then  prerailing  market  price;      that  defendant  agreed 
to  purchase  same  at  the  said  price  provided   it  was   "oil  of 
orange"   in  accordance  with  the  formula  of  the  United  iitatet 
Pharmacopoeia,   a  recognized  authority  en   chemical  standards; 
that  plaintiff  submitted  a  saaqple  thereof  to  the  desfendant 
which  had  the  appearance  and  aroma  of   *  ">il  of   orange,"  where- 
upon defendant   ordered  250  pounds   of   "oil  of  orange"   for 
imediate  delivery;      that  a  few  days  later  defendant  received 
from  plaintiff  ten   containers  each  containing  28  pounds   of  a 
substance  known  as   "washed  oil  of  orange,"  as   indicated  by 
th«  markings   on  the  containers  and   as   revealed  by  a  chemical 
•Aalysis;      that  thereupon  defendant  rejected  the  shipment, 
iMsediately  notifying  plaintiff  that  it  was  being  held  subject 
to  its   order.     The  evidence  on  behalf  of  defendant  further 
showed  that  "washed  oil   of  orange"   is  an    entirely  different 
product  and  greatly  inferior  to  "oil  of   orange." 
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Plaintiff   contends  that   the  court   erred  in  finding 
the  issues  for  the  defendant. 

It   is  a  well  recognised  principle  of  the  law  of 
salet^  that  trhere  goods  are  sold  by  8aiq>le  and  representation, 
the  fact  that  they  conform  to  the  saaple  submitted  is  not 
sufficient,   but  they  must  be  in  accordance  with  the  represent- 
atirni  as  well.      ( ffabash  Canning  Co.  t.  Bicfaolls.   187    111.  App. 
176  and  oases  there  cited.)     Plaintiff,    iriiile  apparently 
eoneeding  this,   argues   that  the  evidence  clearly  shows  that 
this  wae  a  sale  by  sample   only  and  that    the  commodity  deliyered 
to  defendant   conforned  in  e^try  respect  thereto,    and  that  hence 
plaintiff  was  entitled  to  recorer  the  yalue  thereof.     The  court 
eTidently  based  its  holding  upon  defendant's   theory,  tIz.,    that 
the   sale  in   question  was  upon  sample  aind  representation  that  the 
coBonedity  sold  was   **oil  of   orange"  and  that  plaintiff  delirered 
"washed  oil  of  orange"   instead;      consequently,   unless  we  are 
prepared  to  hold  that  the  finding  of  the   court   is   clearly  and 
Banifestly  against  the  weight   of  the   evidence,    it   cannot  be 
disturbed.     The  eVidence   on   this  point  was   conflicting  and  for 
this  reason  the  oredibility  of  the  witnesses  must  have  been 
a  determining  factor.       In  such  a  situation  we  cannot  say 
that   the  finding  of  the   court   is   clearly  and  manifestly 
against  the  weight  of   the  evid^ico. 

Conq>laint  is  also  .made  of  the  admission  of 
evidence  of  a  oustoa  in   the  cheioical   industry  that  the  term 
"oil  of  orange"    can   refer  to  only  one   certain   carmnodity, 
viz.,    that   conforming  to   i,he  formula  of  the  United  iitates 
Pharmacopoeia,   because  the  plaintiff  y/^s  not   in   the  chemical 
•r  drug  business   and  therefore  could  not  be  charged  with 
knowledge  of  any  such  custois  even  though  it  existed.     How- 
ever,   the  evidence  on  behalf  of  the  defeidant   showed  that 
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plaintiff  had  expretiSly  agreed  to  deliver  "oil  of  orange" 

in   conformity  with  aaid  fornula.     Plaintiff   is   therefore 

In  no  position  to   complain  of   th>    admission   of  this   eridenoe* 

Other   errors  have  been  assigned  which  we  need  not 
diccuaa,    aave   to   say   that   they  are  without  merit.      There 
l>eing  no  error  in   the  record  which  Justifies  a  rerersal, 
the  Judgment  will  be  affirmed. 

AFFIHUjSB. 
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2..  SASTOWSKY  for  use  of 
Benk  of    •''/iseonain,    & 
corporation, 

Appellee, 
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iUPPSAL  FROM 
UTONICIPAL   COTTTO 
OF  CHICAGO . 
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FIRST   NAT  I  ON  Alii  BAJSTK  0? 
CHICAGO     and     \ 

CHICAGO  METAL  i^IMING 
CCil!Pii.NY,    &   corpoiVution, 
Intervening  Petitioner , 

igppellcjnjCe 

KR.   JU^TICJi;  UeDOSALIiK^^l^ii^SD  TH£  OPINIO^   0?  XH3  COURT. 

By  this  appeal  it   is   eoiight  to  rereree  a  judgment 
against   the  First  National  Bank  of  Chicago  in  a  garnishiaent 
proeeeding  "brought  for  the  use  of  the  Bank  of  Wieeonain,    in 
vhich  the  Chicago  Metal  Refining  Cooipany  filed  a  petition  as 
intcrrening  claimant  . 

Prior  to   the  Taringing  cf   the  gamishment  proceeding 
the  Baid  Bank  of  '^isconain  had  recovered  a  Judgment   for 
upwarda   of  ^2,000  against  Louis  Santowsky,   up  en  which  execution 
was  issued  and  returned  no  part   satisfied.     Buhcequently  the 
First  national  Bank  of  Chicago  was   aerved  as  gerniehee.     Answers 
to   interrogatories  propounded  to   it  revealod   that   ftt   the  time 
it  waa   Borvod   aa  garniwhtje  there   stood  to   the   credit   of   the   said 
SantowBky  the  aum  of  |341.71,   Tseins  a  balanca  of  a   chescking 
account,    subject  to  prior  assignment   thereof   from  the  said 
oantowsky  to   the  aaid  OhiCAQd  ]i3etal  defining  Company,   which 
sum  the  said  bank  hud  since  paid  in  full  to  the  said  Chicago 
Metal  Refining  Company.     On  motion  of   the  appellee,    the  said 
Chicago  Metal  Refining  Company  was  made  a  party  to   the  suit 
as   intervening   claimant   to   the  said  fund. 
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At   tht  oXost  of  all  the  eTldence  the  court  found 
the  Issues   fer  appellee  and  ordered  the  said  first  National 
Bank  of  Chicago  to  pay  orer  to  the   said  Santowsky  for  the 
use  of  the  Bank  of  tfisoonsin,    the   said  sum  of   ^941.71. 

It   Is  contended  that   the  court  erred   in   its   findings 
and   in  ordering  said  fund  paid  to  the  said  c^antowsky  for  the 
use  ef  the  said  Bank  of  Visoonsin. 

The  action  of  the  court   in  so  finding  and  ordering 
was  based  up  en   the  theory   that   the  purported  assignment    of 
the  fund  from  the   said  ^antowsky  to  the   said  Chi  caf;o  Metal 
Refining  Coapany  was  Yoid  as  being   in  fraud  of  creditors  and 
without   consideration.     Fron  e   careful  examination  of  the 
record,   we  are  of  the   opinion  that   the  theory  of  the  trial 
court  was  amply  sustained  by  the  evidence.     Accardiagly  the 
Judgment  will  be  affirmed. 

AFFIRMSD. 
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THS  J.  U*   MOTT   ZHOV  WQRKii, 
»  corporation. 


lAXHAM  ROSiS 
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APPKAL  FROH 
MUNICIPAL  COURT 
OF   CKICAOO. 


MR.   jnSTZGB  MaSCKALD  DiSLIVKRSD  THIS  OPINION  OF  THS  CODHT  . 


This  i«  an  appeal  from  a  judsaant  for  1^1903  *0b 
rendered  in  an   action  on  a  promiasory  note,    in  vhich 
appellant,  fiathan  Rosenxweig,    was   sued  as  indorser  and  his 
co-defendant,    the  Maimonides  Hospital,   as  naker;      the  appeal 
heing  prosecuted  hy  Hathan  Rosenxweig  alone* 

The  sole  question  presented  for  determinKtion 
is  whether  or  not   the  trial  court   erred   In  sustaining  an 
objection  to  certain   evidence  offered   on  behalf  of  the 
appellant.     The   eTidence  tendered  related  to  an  agreenent 
alleged  to  have  been  made  by  appellee  with  the  said  hospital 
soBte  time  prior  to  the  execution  of  the  note   in  question, 
to   the   effect    that   in   consideration  of   the   sum  of   $300 
appellant,   who  was  a  plumbing   contractor,   was  to  permit 
certain  plumbing  supplies  used  in  the  conetruction  of  the 
said  hospital,    to  be   ordered  and  shipped  in  his  name,   and 
was  to  be  made  payee  of  the  note  herein  sued  upon,   which 
said  note  was  to  be   indorsed  by  him  and  given  in  payment 
of   the  aaid  supplies,    and   that  no  liability  was  to  be 
incurred  by  him  on  aald  note.     In   our  opinion,    this   evidence 
was  properly  excluded.     The  general  rule  is,    that  the  nasM 
of   the  payee  on  the  back  of  a  note   is   evidenoe   th^t  he  is 
an   indorser  and  proves   that  he  hns  assumed  the  liability 
of  an  indorser,   as  fully  as   if  the  agreement  had  been 
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writttn  out  in  vorda*  Parol  rridenoe  la  no  Bor«  adniBslblo 
to  contradict  or  rary  thia  contract  than  any  othor  contract. 
Johnaon  y.  Qlover.  121  111.  283. 

There  Italng  no  error  In  the  record  which  juatifiea 
a  rereraal  the  Judgment  will  be  affirmed. 
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AUTO  PARTS  COUP 
corporation,     \ 

App^llOO, 


lOSSPH  SlLV^nSTiSII 
fiAII  QOODMAfi, 

AppOllailtl. 


Af'PKAL  FROM 

StlPBRIOR  COURT, 
COOK  COIWIY. 
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MR.   JUSTICE  MATCMSTT  fiSLZyjSnXO  THS  SPlFaOK    CF  TH8  COTTRT . 


This  is  aa  appeal  froa  a  deoroe  onterod  Toy  thM 
court   in  favor  of   the  coaqplainant,    tho  Auto  Parts  Coopany, 
a  oerpor.-^tion   of  Illinois,   which  suod  ap  iollants  Josoph 
bilTorstoin  and  Saa  Goodnan  as   copartners. 

The  bill  of  cosqplaint  chifrgecJ  unfair  coapetition. 
It  alleged  that   complainant,   an  Illinois   corporation,    was 
for  many  years   engaged   in  the  buslnoas   of  buying  aad  oellins 
secondhand  autoaobiles,   parts,    supplies,    etc.;      that  by 
the  eaqpenditure  of  large  suns  of  sioney  for  adyertising  and 
by  fair  dealing,   a  large  and  luoratiTe  business  was  acquired 
bj  it  in  tho  United  i^tates  and  foreign  countries;      that  the 
defendants  ^ilrerstein  and  Goodaan  afterwards  became 
asseoiated  in  a  aiailar  business  taking  the  firm  na»0  and 
style  of   "Auto  Sales  and  Parts  Coopany**;      that  the  naae  was 
so  siailar   to   that  of   complainant  as  to   cause  customers   of 
eoaplainant  to  belieye  while  dealing  with  def  f«»dants  that 
they  were  dealing  with  eoaplainant;      that  defendants  were 
notified  of  the  confusion  resulting  froa  the  use  of  this 
naae,  but  nererthelesa   continued  so  to  use  it  and  were  doing 
so  for  the  purpose  of   causing   confusion  and  for  the 
fraudulent  purpose  of  misleading  eoaplainant 's   customers. 
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The  answer  of  the  defendants  denied  that  the  naae 
"Auto  Sales  &  Parts  Conpany"  was  similar  to  that  of  "Auto 
Parts  Cooq^any"  and  donied  that  confusion  resulted  from  the 
use  of  the  same,  or  that  they  were  guilty  of  the  unfair 
deauLing  as  charged. 

The  cause  was  referred  to  a  aaster  who  in  his  report 
found  the  business  of  coniplalnant  was  begun  in  1906  and  incor- 
porated two  years  thereafter;   that  it  had  grown  until  in  the 
year  1915,  its  business  totaled  ^730,000;   that  it  was  the 
largest  concern  in  the  world  selling  auto  parts  end  had  an 
excellent  reputation  for  square  dealing  and  good  serrice;   that 
the  defendants  originally  conducted  a  Junk  business  which  later 
was  combined  with  the  sale  of  auto  parts  and  accessories  at 
one  business,  and  that  the  business  transacted  by  them  amounted 
to  about  $25,000  per  year;   that  there  was  confusion  as  to  the 
identity  of  the  two  organizations;   that  the  resemblance  of  the 
names  was  calculated  to  deceiye  the  ordinary,  ereryday  person; 
that  defendants  had  not  acted  in  good  faith;   that  orders  sent 
through  the  mail  were  mixed  and  confused;   that  people  had  been 
and  were  likely  to  be  induced  to  deal  with  the  Auto  iSales  St 
Parts  Company  with  the  idea  that  they  were  purchasing  goods  of 
the  Auto  Parts  Coaqiany  and  defendants  had  so  conducted  them- 
selres  as  to  aid  in  this  deception.  The  report  recommended 
an  injunction  and  the  chancellor  entered  a  decree  in  accordance 
with  its  recommendaticns  and  the  prayer  of  the  bill. 

The  law  applicable  to  cases  of  this  kind  has  been 
often  annoxinced.  A  corporation  in  business  is  entitled  to 
protection  in  the  use  of  the  name  under  whioh  it  is  incor- 
porated to  the  same  extent  as  an  IndiTidual  would  be 
entitled  to  protection  in  the  use  of  his  individual  name. 
The  right  to  this  protection  is  recognized  in  statutes  of 
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the  state,   Kurd's  RsYised  i»t*tutes,    Chap.   32,   Sse.  2,    wd 
in   the  decisions   of  the  courts.     Merchants*   DetectJTe  Ass'n. 
^*  ^etectire  Mercantile  Agency.    25   111.  App.   260;   The  Mount 
Hope  Coaetery  Ass'n.  t  .     The  Hew  l^ount  jHope  Ccnetery  Aso'n* 
^  al.,    246    111.   416.        While  names  whieh  are  generic  term 
or  sierely  descriptire  are  the  coamon  property  of  the  public, 
and  a  priTate  property  interest  therein   cannot  be  acquired, 
(The  Elgin  Butter   Co.   v.  The  lil^in  Creamery  Cowpany  et  al ., 
155   111.   127)  nevertheless^    the  courts  will  grant   relief 
where  a  name  of  this  kind  has  been  adopted  under   ciroum* 
stances  which  make  it  appear   that   the  purpose  of   adopting 
such  name  was  to  mislead  the  general  public.      International 
Com*  Y.  W.   C.  A.  T.   y.  W.   C.  ^•,    194   111.   194;  3:hs.  Vount 
Hope  Cemetery  Ass*n.  r.  The  Hew  Mount  Ij'ope  Cemetery  Ass'n*' 
246   111.   416.       One  cannot  uue  even  his   own  name   in  such  a    ' 
manner  as   to  deceive.     Allegrettl   et  al^.,    v.  Allef^retti 
Chocolate  Cream  C pap any.    177    111.   129.      It   is  also    the   law 
that   irrespective  of  fraudulent   intent,    or  actual   injury, 
it   is  the  duty  of  a  subsequent  trader  to  adopt  affirmative 
precautions   sufficient  to  make  confusion  and  deception 
inprobable.     28  Amer.  Se  iSng.  xSncy.    of  Law,   p.   422-3,    and 
eases  there  cited. 

The  particular  facts  and  ciroumstances  whieh 
appear  in  evidence   in   each  case  determine     whether  relief 
can  or   cannot  be  granted. 

Appellants  urge  that  the  evidence  is   insufficient 
to  support  the  findings   of  the  master  and  the  decree  entered 
by  the  court  and  claim  that  a  search  of  the  entire  evidence 
fails  to  show  a  single  instance   of  false  representation. 

le  have  given   the  evidence  careful   eonsiderstion. 
While  it    is  true  as  appellants  urge   that  fraud  is  never 
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presiuaed  and  auet  always  be  clearly  proT«d,  v*  think  there 
is  cTidenee  in  this  record  fron  which  the  ohnnoellor  could 
properly  find  a  fraudulent  intention.  The  name  adopted  by 
the  defendants  was  one  well  calculated  to  lead  to  confusion 
and  deceire  the  customers  of  complainant.  The  use  of  the 
name  resulted  in  confusion.  This  is  established  by  the 
testimony  of  the  post  office  enqjloyee  who  was  in  charge  of 
distributing  the  mail  of  these  two  concerns.  The  ces^lainaat 
was  the  older  contpany,  doing  a  larger  business.   It  hi^d  been 
established  for  many  years  and  had  expended  large  sums  of 
money  in  advertising.  The  defendants  began  to  transaet  ft 
similar  business.  This  they  had  a  perfect  right  to  do,  but 
there  is  no  sufficient  explanation  in  this  record  as  to 
their  reason  for  deliberately  choosing  a  name  bo  similar 
to  that  of  the  larger  and  older  concern,  and  their  insistence 
upon  using  it  other  than  the  desire  on  their  part  to 
appropriate  to  their  own  use  the  good  will  and  business  of 
appellee. 

We  hare  searched  the  record  in  vein  for  facts 
from  which  an  innocent  intention  might  be  inferred.  The 
findings  of  the  n^aster  when  approYed  as  here  by  the  chaneellor 
ere  entitled  to  great  weight.  We  hare  no  right  to  set  them 
aside  unless  they  are  clearly  and  aumifestly  against  the 
weight  of  the  eTidence.  Champion  et  al.  t.  McCarthy.  228 
111.  87;   Pax  V.  Iright,  233  111.  218. 

We  cannot  in  this  case  say  that  these  findings 
are  contrary  to  the  weight  of  the  evidwace,  but  on  the 
contrary  think  the  evidence  clearly  tends  to  eBtablish  the 
intention  of  apoellants  to  deceive  and  defraud.   At  any  rate 
it  is  CKtablished  defendants  failed  as  subsequent  traders 
doing  a  similar  business  to  that  of  appellee,  to  fulfill 
the  duty  which  the  law  cast  upon  them  to  adopt  affirmatirs 
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preoautiona   suffioient   to  aaJce  deception   iiiqprobablo.     Whether 
•n  the  ground  of  this   neglect   of  duty,    or  active  fraud,    the 
deoree   is   auttained  by  the  evidence. 

Ohjoction   is  Diade  by  appellants  to  the  eoste  taxed 
for  vaster* a  fees.      It  appears  from  the  amended  e«rtiflcate 
of  the  master  he  had  taken  8,266  folios  of   testimony  of  whieh 
405  folios  were  written  by  the  stenographer  and  7,861  folios 
were  documentary.     The  statutory   diaLPge  therefor  would  amount 
to  $1239.90,     The  mfistor  asked  that    the   fees    "to  be  fixed 
"by  the  court*  for  drafting  report   etc.  be  taxed  at  the  sua  of 
llSO.OO.     ¥he  court  after  hearing  the  evidence  fixed  the  total 
allowance  for  master's   chiirges   in   the  case  at    ^447.60*     As 
this  was  much  less   than   the  statutory  fees  for  talcing  and 
reporting   the  evidence,   we  think  appellante  have  no  Just 
cauae  to   oosoplain.     We  do  not   t'  ink  there  was   error  either   in 
the  taxing   of  those  fees,    or   in  the  further  reference  to  the 
master* 

Ver  the  reasons   indicated  the  decree  of  the  trial 
eourt  will  be  affirmed. 
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AJPP8AL  FROM 

SUP  MR  I CR  COURT, 
COOK  CCUHTY. 


Ma.   JUcJllCJ;   MATCHiiiTT    DSHVIKllD  THS  Oi'IiilOS    Of  TUB   CarRT. 

The  ooHplainantB  and  appellanta  Sdaon  H«  Gilbert 
and  Wllllain  H.   Dunn,   filed  their  bill  of  complaint  in  the 
Superior  Court   of  Cook  County,   March  30,    1917.     They  sued 
as   citizens  »nd  tax  payers  to   enjoin  defendants  and 
appellees  Robert  H*  iiweitzer  as  bounty  Clerk  of  Cook  County 
and  Henry  ;atuckart  ae  County  TroRBurer  of  anid  pounty  fro« 
taking  action   towards  the  payment  of  any  money  out   of  the 
public  fxmds  of  Cook  County  for  salaries   to  Il?s  persons 
holding  the  pooitiena  of  Probation  Officers   ia  the  JuYsaile 
Court  of  ^ook  County. 

The  bill  sets  up  at   length  the  pr oris ions  of  the 
Constitution  of  Illinois,   Article  10,   Section  9,   and  Hurd*s 
RcT.  ^>tatute8.    Chap.  ?.8,   Sec.   22,   with  reference  to  the 
powers   ond  duties  of  clerks  of  courts  of  Cook  County,    md 
the  duty  of  the  Judges  of  the  Clreait  Court  to  fix  the 
number  of  deputies   or  assistants  of  the   court  eadi  year. 

It   allesee   that   on  Deeeriber  12,    1916,    the  Judges 
of  the  Circuit   Court  entered  an  order  by  which  they  allowed 
to   the   Clerk  of    the   Circuit   Court   of  Cook  County  as   ex-officio 
Clerk  of  the  Jurenile  Court  in   aaid  County,    deputies  and 
assistants  to   the  number  of  12,    specified   in   anid  order  as 
Tault   clerk,   bookkeeper,    chief   clerk,   minute  clerk,    record 
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writers,    decree  writers,    filing  and  process   clerk  and  file 
and  docket   olerk;    that  in  and  by  the  Qame  order  the  said 
Judges  directed  in  substance  and   effect  that  offices  should 
exist  during   naid  fiscal  year  beginning  December  1,    1916, 
sad  ending  NoTember  3<~*,    1917 »    In   connection  with  the  Jurenlle 
Court  in  said  Cook  County,   and  the  officers  were  named  as 
follows:        serenty  eeyen   "Assistant  Probation  Officers**; 
«ne  was  nftmed   *])lrsotor  of  Juvenile  Psychopathic  Instltuts*; 
one  as   "Assistant  -^Irsctor  JuTenlle  Psychopathic   Institute"; 
two  "Junior  Stenographers  Psychdpathic  Institute";      one 
"Wonan  Probation  Officer   (a  lawyer)   irtxo  shall  act  as  assistant 
to  Judge  of  the  Jurenlle  Court";      three  "Assistant  Probation 
Officers  •  Court  Stenographers";     fiye  "Junior  stenographers"; 
flTS  "Junior  Typists";      one  "Chief  Probation  Officer";      one 
"Deputy  Chief  Probation  Officer";     fire  "Probation  Departaent 
Clerks";      one   "Assistant  Probation  Officer  -  secretary  to  the 
"Judge";   f Its  "Assistant  Probation  Officers  -  Heads  of  Dlri- 
siens";      one   "Assistant  Probation  Officer  •  for  foreign  lan- 
guages";   one   "Assistant  Probation  Officer  •   Interpreter";      ons 
"Assistant  Probation  Officer  •  nurse";      two   "Assistant  Probation 
Officers  -   to  place  and  superrlse  delinquent  boys   on  farms* ; 
•ne  "Assistant  Probation  Officer  *   to  handle  contempt   cases"; 
ons  "Assisaat  Probation  Of rioer  -   special  work";      that   the 
said  order  was  made  under  and  by  virtue  of  a  certain  statute 
«titled  "An  Act  to  regulate  the  Treataent  and  Control  of 
Dependent,  Hegleoted  and  Delinquent  Children",    approved  ^ 
April  21,    A.   1).   1899,    as  amended,    commonly  known  as  the 
"Jurenlle  Court  Act,"     Hurd*s   Illinois  Revised  otatutes. 
Chap.   23,   Sec.   174;      that   the   cleric  of  the  Circuit  Court 
made  no  petition  for  the  appointment   of   these  officers  or 
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eaployees;   that  said  appolntaents  w«r«  mad«  by  the  Judg«a 

of  the  Circuit  Court  pursuant  to  tho  rsooanendation  of  a 

oowrittoe  of  said  Judgea,  a  copy  of  which  is  attached  to 

the  hill  and  made  a  part  thereof,  narkad  "Sxhihit  A", 

That  on  February  19th,  1917.  the  Board  of 

CMnissioners  of  Cook  County,  passed  their  annual 

appropriation  bill  in  and  by  which  they  fixed  the  salaries 

of  said  offices  anounting  to  the  total  sua  of  |154,6d<^.oo, 

and  appropriated  that  sua  with  which  to  pay  the  salaries 

of  those  officers  as  they  should  beeoste  due,    out  of  the 

public  funds  of   said  Cook  County}     that  defendant  tiweitner 

as  County  Clerk  had   issued  warrants  for  the  payment   to  the 

persons  holding  said  positions  of   these  salaries  for  the 

latter  half  of  the  month  of  Kareh,   1917,   and  that  Hairy 

Stuckart  as  Coimty  Treasurer  was  about  to   eounter«8ign  and 

pay  said  warrants  out  of  the  public  funds}     that   the  said 

JuTenile   Court   is  a  part  of  the  Circuit  Court  of  Cook 

County;      that   it  is  the  statutory  duty  of   the   clerk  to 

attend  all   its  sessions,   not   excepting  the  "Jurenile  Court* 

and  keep  the   records   thereof  and  all  other  duties  pertaining 

to   said  office  of   clerk;      that  said  order  of  December  12th 

entered  by  said  Judges    ia  without  warrant   of  law,   and  the 

appropritxtion  of  the  said  County  Beard  also   is  without 

warrant  of  law;      thut  a  considerable  part  of  the  duties 

conferred  on   the  olerk  of  the  Circuit  Court  by  law  had  been 

taken  from  hi«     so  far   as  the  Jurenlle  Cnurt   is   concerned, 

this 
and  entrusted  to  said  named   offices;     that/has  resulted  in 

a  duplication   of   clerks   and  necessitated  a  large   increase 

in   the  amount  of   space  required  in  which   to  keep   the  files 

and  records   of  said  Circuit  Court,    including   the  . uTonile 

Branch  thereof;      that  a  part  of  tke  said  records  are  kept 
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secret  and  art  not   open   to   the   Inapeotion  of  the  publle 
at  required  'by  law;      that   ''your  orators "  are  adTiaed  and 
'h9lleTe  th&t  the  aaid  statutory  provision  for  the  multiplieatlMi 
of  prohatien  officers   is  tmoonstitutional  and  TOid  as   construed 
in   jyitter  v.    Cook  County  Coauriieuionera.    256    111.   616 5    that   the 
p«wer  of  appointment   of  all  probation  officers   in   aaid  Jurenile 
Court   is  Tested   solely  in   the  judges   of   the  Circuit  Court  eoT 
Cook  County,    and   that  the  Board  of  CoBosiseicmers  of  Cook  County 
have  no  power  whatever  in  risference  thereto. 

The  foregoing  allegations  of  the  bill  are  contained 
in  paragraphs  1  to  17   thereof.     Paragraphs  18  to   23  all«stt 
that  the  statute   in  question  violates   section  5  of  the 
Constitution  of  Illinois,   also  section  22  of  Article  4  of  sai4 
Constitution,    and  also  section  29  of  .nrtiole  6   of   the   Con- 
otitution  of   Illinois;      that  the   said  statute  is  void  as 
against  public  ;>olicy;      that   the  necessary  and  inevitable 
effect  thereof   la  to  corrupt  and  degrade  the  office  of  Judg« 
of  aaid  Circuit  Court  of  Cook  County  by  putting  it   in  the  power 
of  said  judges  to   create  an  unlimited  number   of  such  probation 
offioerships  with  suitable  salaries  payable   out  of   the  funds 
of  Cook  County,    i-^nd  distribute  them  aa   rewards  for  services; 
that   the  statute   is  further  uneonstitutlonal   in  that   the  office 
of  probation  officer   is  in  violation  of   the  Bill  of  Rights,    in 
thet  said  statute  purports   *to  enpower  such  probation  officer 
arbitrarily  to  t$ike  any  child   in  said  Cook  County  from  its 
parents  and  arbitrarily  deprives  such  child  of  its  liberty, 
and  arbitrarily  to  keep   said  child  confined  and  isyrlsoned 
for  an  indefinite  time,   without  said  child  having  been 
charged  with  or  being  guilty  of,    any  crime  or   offense  what- 
ever,   and  without  said  child  having  been   tried  by  a  jury  of 
its  peers,    and  without  due  process  of  law,   and  without  bail*** 
That  it  is  further  against  public  policy  in   that   its 
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n«o«oonry  effect   lo   io   Inoroaiif)   tiio  najtter  cf  oas«s   In  which 
ehildren   are  tern  from  the  homee  of  their  parent!  and  tttmeA 
over  to  etrungers   or  institutions  tliat  have  np   interest  what- 
ever  in  their  welfare;      that  such  probation   officer*  being 
remoT&ble  whenever  they  incur   the  aiepieaeure  of  the  judge 
work  Incwseantly  to  Jruw  u^  ti'zuh  c&sea  /or  said   court   in 
order   to   "hold  th4.ir  Jobs''     sad   Increase  the  niiatber  of   probation 
officerships   th>:t  the  Judge  thereof  feels  justified  in  asking 
at  the  end   of   each  ficeal  year. 

CoR^lainants  are  advised  and  believe  there  is  no 
wATrart   cf  Xsv  ^or  thr   crtitlon  l>y  said  judges  of  the  Cirouit 
Court  of  Co  k  County  of  th*   30-oalled  office  of   "Directai* 
Juvenile  i='Bjrchopathic  InRtituts"  and  th.-it  there   is  no  warrant 
of  law  for  the  payment   of   salaries  appropriated  for  said 
officers. 

To  this  bill  the  defendants   cm   April  13,    1917, 
filed  a  plea  and  doirurrer  and    in  their  plea  set  forth  that 
as  to  paragraphs  18  to   Zi  Inclusive  of   complainants  bill, 
on  and  before  the  eomiiaenoen«it  of  this   suit,    one  of  the 
eonqilainants   liiliiam  H.  Dunn,   h,Td  filod  his  bill    in   chancery 
againBt  Hobart  K.   Jtfait;«rii-  aa   County  oierk  and  ox-off ieio 
coi^troller  of  the  '-ounty  of  Cook,   Peter  Hartzen,    then 
president  of  the  Board  of   CoBaaisEi oners   of  the  bounty  of 
Cook  and  Wllliaa  C»Connell,    County  Treanurer  of   the  County 
of  Cook  jvnd  the  j,redece£6or   in   office  of  Henry  L-tuckart, 
County  Trossurer  of  Cork  County,    charging   that   the  act 
referred  to  in   complainants'   bill  was  void  and  unconstitutional 
for  tha  various   reasons  now  chargod  and  alleged,   and  prayinp 
reli«f  against  the  defendants   in  the  ease  manner  and  for  the 
same  Batters  and  to  the  same  effect   pp   rcTRplainants  now 
pray  by  their  present  bill;      that  the  defendants  in  said 
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cause  had  filed  a  Joint  and  Beveral  d&rouirer  to  said  bill 
and  that  a  final  deoree  had  baen  «ntared   therein  disniaaiag 
said  bill  far  wsuat  of   equity;      that  an  appeal  had  bean 
ellOTed  cojuplainantB   to  the  iJupreme   Court  of  Illinois, 
but  that  the   sane  htd  not  been  perf«ctcd  jyaU    that  suid 
d^-cree  was  a  bar,    end   defendants  pleaded  aame   to  said 
parsfjraphs   of  the  bill  of   conqplaint  and   doHwunded  the 
Ju4g«ent  of  the   anurt  whether  they  should  be   compelled 
to  ma.\e  any  answer   to  suid  pariigraphe . 

As   to  the  remainder   of  the  bill,    the  defendants 
filed  a  joint   general  demurrer.     The  plea  wne   Giet  down  for 
hearinrr  with  the  dtmirrer  and  Bald  plea  and  demurrer  was 
each  sustained  and   the  bill   aismisQed  for  want  of  equity. 

Appellant)»  hare  presented  mMiy  authorities  tand- 
in{:  as  they  think  to   show  that  %h«  decree  entered  in  tha 
former  suit   is  not  a  bar  to  this  oi-ction  for  the  re^aen  as 
it   is  argued   th  t    the  deaurrer  to  the  firt^t  bill  vk  a   sus- 
tained because  the  bill   in   that   c&se  had  been  preiaaturaly 
filed  and  there  was,    therefore,   no  adjudication   on   the 
merits  such  as   to  bar  a  now  suit. 

They  also  argue    (citing  authorltioo)    that  ths 
former  decree  does  not  amoijmt   to  an  ttdJudic.:.tion  because 
the  p'irties   to   these   sulta  are  not  the   8<iir,e,    either  as   to 
plaintiffs   or  dnfehdanta.      It  will  be  noted  the  plen  was 
filed  only  to   those  certain  parts   of   the  bill,    in  which  ths 
Jurenlle  Court  ^'^ct    is  said  to  be  unconstitutional   and  T«ld. 

It   is  not  necessary  for  us   to   consider  th-^e 
questions   thus  raised  by  appelianta  for   the  re;  son  that 
if   it  was   the  dssire   of  appellants   to  argue   these   constitu- 
tional questions,    they  have  chosen  the  wrong  forum.     By 
appealing  to  this  court  appollaats  waived  all  questions  as  to 
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the  conatitutionallty  •t  the  etatute.     Lukim  t.  L*  &•  k  M> 

S.   a^.    Co.,    248   111.   377;      SlaJby  t.   Chleage  City  M-  £o», 

260   111.   478;      P.   C.,   £•  ^  St^  L.   Rjf  ^»    ▼•    Chicago.    242 

111.   178;      Frctnch  r.  The  Cloverleaf  Mining  Co.^    190  111.  App. 

400. 

The  only  other   question,    therefore,    whioh   It  is 

necessary  for  us  to  decide   ie  whether  after  the  plea  was 

sustained,    and  those  parts  of  the  bill   to  which  It  was   inter* 

posed  eliminated,   the  renainder  of  the  bill  atated  a  eause  of 

action.     The  statute  in  pursuance  to  whioh  it  is  alleged 

these  offices  were  created,  has  been   construed  and  held  con* 

stitutional  by  the  J>upreBe  Court  in   the  case  of  Witter  v. 

^ook  County   Cobbp..    356  111.   616.      It  was   there  said  • 

"The  Jurenile  Court  exeroises  a  Jurisdiction 
of  the   Court   of   Chancery  wiiich  is  of  very  ancient 
origin,        and  whioh  extends  to   the   care  of  the 
persons  sffi*   infants  within   Uxe  Jurisdiction  end   to 
their  protection  and  edu&itim*     This  court   long  sgo 
declared   it   to  "be   a  power,    whxch   exists    in    every  well 
regulated   society,    to  see   that   infants  within   the 
juritdiction   of   the   courl  ure  not  abused,    defraude<i   or 
neglected,    and  that  they  sliall  be  reared  auid  educated 
undt^r   Kuch   influences  as  will   siake   then  good   citiy^ens, 
and  that   this  power   is  Tested   in   the  Court   of   Chancery, 
representing  the  government.     The  parental   cfcre  of  the 
State  is  Hdministered  by  the  Jurenile  Covurt,    and   that 
court  perforBB  a  purexy  judicial   function   in   the  hcijring 
of  causes  brought  before  it.     The  infant   is  not  brou^t 
before   tlie   court  ufc  a  deftnUant    charged   with  an    in- 
fraction of  the  laws,   but   is  brought  within  the 
Juriediction   of   the   couz't   to   receive    its   case  Rnd 
protection.         «  •  «  •     It  would  be  impossible  for  the 
court   to  nake  ptirsonal   inveatigation   of  each  Cfise  bo 
as  to  act   intelligently,    and   it    is   essential  that   the 
court   act  only  upon  a  thorough  inTestig.'^tion  of  the 
facts  and  a  oonsideratim  of   every  eircunstanoe  that 
will   enable   the   court    to   enter   a  Juot  decree,     .".ccordingly 

it  has  been   deemed  wise  to  proTide  by  statute  for   one 
or  aare  assistants  to  the  court  under  the  nasM  of 
probation  officers*" 

Ifhile  in   the  order  whioh  proTided  for  the  appointment 

of  these  officers  one  was   ciesignated  as   "Director  Jurenile 

Psyohopathic   Institute",   another  "Assistant  Director  JuTenile 

Psychopathic   Institute"  and  another  as   "Asuiotant   to  Judge, 
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Fenal*  Probation  Officer,  a  lawyer",  etc.  wo  think  it 
cloarly  appears  fro«  the  allegations  of  the  bill  that 
these  were  einply  nanos  descriptive  of  the  duties  wuieh 
eadiprobation  officer  would  be  expected  to  fulfill  and 
were  adopted  into  the  order  of  the  court  from  the  report 
of  the  eoBnitteo  of  the  Judges  mAxo  had  exaiained  into  the 
noeossities  for  the  apnointmont  of  sueh  officers.   It 
would  be  strange,  indeed,  if  in  a  court  passing  upon  such 
a  large  number  of  cases  with  all  the  varied  circumstances 
of  those  coicing  before  it,  bo  strict  an  interpretation 
shoald  be  put  upon  the  law  as  to  prevent  the  divieion  of 
labor  saAong  the  probation  officers  appointed  which  is 
necessary  to  secure  the  best  possible  results. 

If  wrongs  exist  in  the  administration  of  this 
court  auch  au  are  stated  (entirely  as  conclusions  of  tho 
pleader)  in  complainants'  bill,  the  law  provides  well 
loiown  and  sufficient  remsdiee  whereby  all  such  wrongs  may 
\i9   sot  right,  but  these  are  not  by  way  of  injunction 
against  the  payment  of  the  salaries  of  the  4uly  constituted 
officers  of  tho  court. 

Ihe  decree  will  be  affirmed* 
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AHDRBW  P.   OUSTAV^ON, 

Appellee,   / 


1  I.A.  439 


APPSAL  TRClt 
▼••         \  /  )  CIRCUIT   COURT, 


OiiORQS   C.    HSoTia,    \ 

\  Appellant.'  ) 


)  COCK  CCIHTY. 


V 


KR.   JTJiiTlCK  MATCHPJTT    DJ'lLIViilRBD  THE   OPIHIOK   0?  TH2   COURT, 

Defendant  below  appeals  from  a  Judgment  for 
plaintiff  entered  by  the  court  u-.on  the  verdict  of  a  jury. 

Plaintiff  sued  for  personal   injuriee  alleged   to 
be  the  result   of  negligence   of  the  defendant   in  the 
management  and   control   of  an  automnbile  driven   on   a  public 
hi^way.     The  declaration   also  aet  up  an  alleged  violet  iem 
by  defendant  of  the  statute   of   the  state   in  regard   to   speed. 

The  evidence  for  plaintiff  tended  to  show  plain- 
tiff •»  automobile  was  being  driven   in  a  southemly  direction 
m  a  public  street  known  as  Sheridan  Road  by  plaintiff's  son 
who  was   a  minor  living  with  the  plaintiff  and    that    the 
plaintiff  WHS  ridine   in  the  rear   seat  of  the  automobile; 
that  the  defendant's  automoT)ile  was  being  driven  by  the 
defendant  north  on  Sheridan  Eoad  at  a  speed  of  30  to  35 
miles  '^w  hour;      that  lAiile  thuc  driving  defendant  attempted 
to  pass  an  electric   car  in  front  of  him  and   collided  with 
It,    causing  him  to  turn  across  oheridan  Road  toward   the  wOst 
or  left  hand  side,    resulting   in  a  collision  with  the  plain- 
tiff*s  automobile  by  which  plaintiff  was   severely  injured. 

The  witnesses  for  the  defendant   testified  that 
while  defendant  wrs  driving  his  automobile  north  nt  a  sp  ed 
of   about  13  to  14  Bdles  per  hour  and  at  about   the  time  he 
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was  to  haTe  passed  tJi«  •leotric  ear  In  front  of  him,   the 
autOBoblle  of  plaintiff  turned  across   the   center  of   the 
road  in  attenpting  to  get    around  some  other  autoiao'oiles 
which  were  alno  going  south,    and  thus  ran   into  defendant's 
autoKobile  causing   the  injury. 

This  conflicting  evidence  m&de  a  oaee  for  the 
jury  under  proper  instructions  as  to  the   law  on  the  reepectire 
iesueb  of  negligence  on  the  part   of   the  defendant,   &ad    con- 
tributory negligence  on    ilie  part  of  tl-ie  plaintiff. 

Appellant  cooplains  of  instructions  giyen  to  the 
jury  6.t  the  request  of  plaintiff,    and  particularly   of   in- 
struction £]o*  3,   lAiich  informed  the  jury  as  to  the  law  of 
speed  applicable  to  the  case  as  expressed  in  the  words  of 
the  statute,    and  concluding  directed  "if  you  believe  from 
a  preponderance  of  the  evidence  in  this   case  that  the  defendant 
drove  his   oar  in  violf^tion  of   the  law  herein  set  forth  and 
caused  the  daasage  and   injury  to  the  plaintiff,    if  you  so 
believe  from  the  evidence  the  plaintiff  was  damaged  or  injured, 
then  you  should  find  the  defendant   guilty." 

It  is  argued   that   this   instruction  was   erroneous 
for  tlie  reason   th  .t  while  it  directed  a  verdict  for  the 
plaintiff,    it  w^xolly  took  away  from  the  consideration  of 
the  Jury  the  question  of   due  care  on  plaintiff  *  b  part. 

On  the  part   of   the  plaintiff   it   is  contended  that 
there   is  no  evidence  in  the  record  from  which   contributory 
negligence  eaa  be  inferred  for  the  reason  that  the  plaintiff 
was  not  driving  the  automobile  at  the  time  of  the  accident, 
and  it   is  urged  the  negligence  of  the  minor  son  wno   /vas 
driving   cannot  be   imputed  to  the  plaintiff.      In   support   of 
tMs  view  appellee  cites  the  cnses  of  Buckler  v.  Cjty  of  Newman, 
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116   111.    App.    546;      Board   ol   Com*    of  Bocne    Co.    v.   Itfutchler. 
137    Ind.   140;      John a on   v.    City   of  at.   Joseph.    96  Ho,   A, 
6«S. 

9e  have  exaB>laed  the  easts   cited  "by  «ppell««  and 
think  thty  do  not   sustain  the  doctrine   contended  for. 
These  caeea   seem  to  hold   that   the  mere  relation   of  parent 
and  child   does  not   of   itself  render  the  parent   chargeable 
vith  the  acts   of  a  minor   in   the  driving   of  a  vehicle  unless 
it  further   appears   the  minor  wa^   at   the   time   under  the 
oontrol  and  direction  of   the  parent.     The  opinions,   how- 
ever,   expressly  state   that   the  questitm   of  whether    or  not 
the  minor   is  under  such  control  is  a  question  of  fact  for 
the  jury.     Appellee  urges  us  to  so  hold  in  this   case  as  a 
matter  of  law.     The   oaaes   cited  do  not   sustain   this  doctrine* 

The  contention  of  appellant  nisht  have  merit   if 
contributory  negligence  was   a  matter  of  defense  only* 
However,   the  rule   in  Illinois   (contrary  to  that  which 
exists   in  some  states)   is  that  due  care  or  laclc  of   con- 
tributory negligence  is  one  of  the  essential  things  whieh 
plaintiff  Bust  prove  in  an  action  of  this   kind   in  order 
to  recover.     It,    therefore,    in  the  first   inatance, 
derolred  upon  the  plaintiff  to  show   oy  cufficient  evidence 
that  at   the  time  he  was   injured  he  was   in   the   exercise  of 
due   care.      Oullen  v.  Higgina.    216   111.   78, 

Msreover,   plaintiff  tried  his   case  upon   the 
theory  as  alleged   in  his  declaration  that  the  minor  was 
plaintiff's  agent  and  driving   in  his  behalf  and  we  think 
he  cannot  here  now  iirge  to  the   contrary. 

The  instruction  is   clearly  erroneous.      It  has 
in  many  cases  been  held  that  it  is  reversible  error  to 
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mmd  il     ,9ui»9ao'si»  -^XTtfdXd  at  onX;h>«rt#ccrX  «»r(T 
o^  -X0T19  •XcrX«v«>TO'x  tX  i^X  Jsrfi  bXftii  a»»<f  «*a».3  -^ma  oi 


OBit  from  an  instruction  which  directs  a  vardiot,   any 
6»u«xiti&l   aiem«nl  which   ia  necesoary  for  the  plaintiff 
to  prova   in   order  to  recover,    and   this   error   ia  not 
cured  by  other   instructiona   correctly   informing  the 
Jury  of  the  point  at   iaaue.     llrieger  ▼•  A.  __.  _i  J2«  ii«  R» 
_Co..   242  ill.   544;      Illinoie  Terra  Cotta  £o.  v.  Han  ley. 
214   ill.   243;      1,   C_,  d,   ft,   Co.  ▼.   amith^    203   111.   6C8j 
■t^ardridga  v.   cutler.    163    Hi.   fi04. 

Other  pointo  hare  been  urged  by  appellant 
which  we  do  not   dbom  it  nccesxi&ry  to  discuss.     For  the 
•rror  indicated   th&  judgnient  icuyt  be  reveraed  sjid  the 
ce.uRe  reiaanded. 
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EQIUC3S  L.   VOHTHMC. 
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A2inms  7B0H 

CIRCUIT  CCoRT, 

COOK  COUVTY. 


MR.   PB^IBIDIHG   JUiiTICT!!  TAYLCR  dellvftrod   tli« 
opinion  of  the  ooturt* 

Th«  plaintiff.   <>iu«it«  brought  auit  ogalnst 
th«  defendAnt  upon  a  written  oontract  and  roooYorod 
Judgment  •  pursuant  to  a  direotod  T«rdiot  •  in  tha 
aum  of  11392.     This  appeal  is  froa  t>mt  Judgnont. 

In  May,   1902,  Wortham  Bros.*   Ck>.,   whioh 
oonduoted  a  nerolmndioing  buaindsc  at  Tuscola,  moved 
its  business  to  Hookford,   Illinois.     The  plaintiff* 
Robert  iiuait,  was  and  had  been  a  salesnaa  for  Carson. 
JPlrie,  Scott  and  Company,  for  erer  thirty  years.     In 
the  int«:reste  of  his  eo^loyers  he  traveled  t)u:ou4{h> 
out  the  state  of  Illinois.      He  liad  sold  general  merohan* 
diss  for  his  employers  to  ^ortbaa  Bros**   Co.  when  that 
OMQNMgr  oonduoted  its  business  in  Tusoola,  and, alee, 
after  it  aored  and  eetablished  itssbusiness  at  Hookford. 
The  Vorthara  Bros.*   Co.  moved  from  Tusoola  to  Rookford 
in  MajT,  19C2.      On  Uepteaber  9.   lOCsS,   the  plaintiff 
and  the  defendant,   Horaee  L.  Worthan,   together  with 
Wllli&Ki  L.  Worthna  and  Jesse  L.  Wertham  •  who  were 
■ade  defendants  but  not  served  •   entered  into  a  written 
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»gr«e»ent(   the  substantial  part  of  which  la  as  follows: 

"The  said  parti^^s  of  the  first  part   (m«an* 
ing  the  Werthans)   in  consideration  that  said 
party  of  the  seoond  part   (laeaning  i^uait)   pur* 
ohata  thirty   (30)    shares  of   the   ootaoon  stock 
of  the  !srorthaxa  Brothers  Company*  a  corporation 
duly  organised  ana  existing  unu<;r   Uie  laws  of   the 
State  of   Illinois «   ;<>nd  having   its  place  of  busi* 
ness  at  itooiclord,   in  Winnebago  County,  State  of 
Illincis,   and  in  whinh  eaid   coinpany  said  parties 
of   the  first  are  stooJchclderst  and  puyfi  the  euia 
of  three  thousand  dollars   ($3,CO0)    cash  for  same. 
hereby  a^^ree  to  pst;/  said  <^^aait   the   isua  of   two 
hundred  forty  ($240)   dollars  annually,  payable 
on  the  ninth  da>  of  i>pteiab«r  of  each  year,  dur* 
ing  the  time  the  oome  is  held  by  Robert  ^.uait 
and  not  otherwise* 

And  it  iB  hereby  agreed  by  said  i^uait  that 
h«  will   hold  said   thirty   (30)    simres  of  stoolc 
for  the  period  of  five  years  from  the  date  h<jre» 
of»  with  the  option  and  privilage  to   the  parties 
of   the  first  part  to   purchase  said  thirty   (30) 
shares  of  stock  from  said  ^iiait  on  their  paying 
hixa  therefor  the  sun  of   three  th&usana  dollars 
(§3 .000)   at  any  time  before  the   expiration  of 
said  fire  years. 

And  it  is  agreed  ttiat   the  dlTidends  earned 
by  said  stock  during   the   time  the  saae   is  lield 
by  said  ^^uait  shall  be  paid  to   said  parties  of 
tho  first  part,   and   ehall  be   collected   by    thesa 
fron  said  corporation,   and   the  said  -^uait  hereby 
authorises   the  said  partitt^s  of   vhe   first  part   to 
collect  the  saae,  n.n&   to  give  receipts  find  ao» 
quittances   therefor  in  his   nouue: 

And  it  is  further  agreed  that  during  the 
said  period  of  fiye  years   the  parti*  b  of   Uie 
first  part  control   the  said  etook  for  t^ie  pur* 
pose  of  voting  tht;   Btme  in  ptsrson  or  by  proxy 
at  any  annvial,   special,   or  other  meeting  of   the 
stockholders,   convened  for  any  purpoee  w]:iatever; 
and   the  said  vj^ait  dot^n  hereby  constitute  and 
appoint  said  parties  of  th<»  firet  pii.rt,   or  any 
or  either  of   them,  his  attorney  or  attorneys,  or 
agent,  or  agents,   for  him  and  i^  hi&  naine,  place 
and  stead  to  vote  said  etook  at  any  such  meetings." 

Worthaxa  Brothers  Co*   was   oapitallzed  at  $100,0C0. 
Pursuant  to   the  tcrias  of  the  written  agreeuasat  on  September 
9,  IOCS,  a  oertifioats  for  tiiirty  shares  -   each  of  the 
yar  value  of  $100  •  of  that  ou)«ipany*s  etook,  was  delivered 
to  tha  plaintiff  and  the  latter  paid  therefor  the  sum  of 
$3, 000* 00.     There  is  some  question  as   to  where  the  con* 


i9Wll*t  •«  al  «E«iJtw  1«  txMq,  lAUni^9^u» 


•mvi^ 


«rr-^<>c:;    ?'}«* 


■./f     -^.^ 


^t.;fi     3rf^» 


■3 


tmf 


>  it'i»m    -fUtk** 


•cto. 


;  la  »ox 


tract  in  qucatlcn  ^fme  el£pi«d  Kod  b;^  nhco  it  *&•  drawn; 
plAlntiff  t«»t.1..f;irin^   U^t  it  ^arae  pre&nst«d  to  hia  ^ 
Jesee  Wortbcr.  i^jod  algnad  ^^  iilm.  en  &«pr«itiJB6r  9«  19 C2, 
at  the  office  cf  Ctjrron.  Pirid,  Soott  emd  Coiqpaay.   in 
Chitm&it,  irben  JcRsct  7^.  VTortlinis.  imft  prtcenr.;   citd  th« 
(!l«f indent*  Hcrree  L.  Wo»thaia«  t«ctifyic|(  XliMt  h«,  hia* 
««lf «   ffleined  the  ccntmist  at  M^tikTox-i  &.nd  thitt  th« 
plaintiff,   hl»r-«lf,  r^s  at  RocVfoKi  ea  Saptcmbor  9, 
1908.     A;*   to  the  f(.:t\i»X  <ir<ikwii3^  ap  of   the  oontraot; 
th»  plaintiff  ttay«  it  •»»»  pr*»fntad  to  him  "bji   Jaasa 
Worthan  and  wat  .<%l7«ad^  aigaad  V   %^«  Wort'tuiz&s;  and 
Horaoa  !••  Worthnm  sn^s  it  waa  pr^ptirad  b;^   th«  plaintiff*! 
lawyer,     tha  contract  Itsalf  A|)i>«iir's  to  a«  typawrittan 
©n  a  lattftrhftad  of  tJia  '?'ort>¥C"W,     T)**  evidenee  ehowa 
that  paymantR  in  tha  sua  of  ^S40  par  year  pursuaat  to 
tha  oontraot  had  baan  aada  to  tha  plaintiff  for  tha 
yaara  1903,  1904  and  1905.     Claim  io  now  hara  aada  for 
tha  annual  inatalaMmta  at  the  rata  of  $240  par  yaar  for 
tha  yaara  1906,  1907,   1908  and  1909,  baing  tha  total 
prinoipal   eua  of  #960*00,  tOijcither  with  istrrestf  whioh, 
at  the  rata  of  fiva  par  cent  par  annua,  aaka,  Xji  to  to. 
$1398*00, 

At  tha  trial,  ooxmoal  for  tha  defandzmt  under* 
took  to  Introduoa  oerttiln  «Yia«^noa  in  order  to  show  that 
tha  writ tan  aereamant  waa  that  tha  a  par  cent  on  the 
|S«000«00«  or  |240«G0  a  year,  waa  to  ba  paid  only  during 
tha  period  of  fire  year*  fron  iJ^eptaabar  9,  190^.  Objeo* 
tion  being  aada  thor<*>to  wad  being  euotainad,  counsel  for 
tha  defendant  aada  tha  followifig  proffer: 
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"On  behalf  of  th«  d<»fendMnt(  liorae*  L.  V«rW 
hantt  oouncGl  offers  to  prove  lny  th<f  vitneos  nov 
on  the  witness  stand,  Horaoe  L.  fforthcua,  that 
preyiouB  to  3«pte«ber  9,  19C2,  the?  partioe  to 
this  oontraot,  Hobert  ^iuait,  on  the  one  }iand« 
and  the  three  WorthMui  on  the  other«  otuae  to  an 
oral  agreement  to  thin   effect:*  That  he*  the 
said  ^uait,  would  purohase  thirty  shares  of  stook 
of  the  WortjMus  Brothers  Company  at  par  or  for 
^3t000  and  pay  that  sua  thf^refor;  that  he  would 
give  then  an  option  to  re<»purahase  this  stook  at 
par  for  the  period  of  five  years;  that  In  con* 
sideration  of  that  option*  thoy  were  to  pay  him 
8  per  cent,  or  ^240  annually  during  the  option 
period  and  no  uore;  tl:iHt  Uuxlog  that  option  period 
they  were  to  have  power  to  vote  the  stook  and  were 
during  that  saae  period  to  reoeive  nil  dividends* 
if  any;  further*  that  the  said  ^uait  prepared  or 
oaused  tho  oontract  in  evidence  to  be  prepared; 
that  after  it  was  prepared*  he  presented  it  to  the 
Vorthans  telling  thei^i  that  it  inoorporated  the  pre* 
Tious  oral  agreement  which  they  had  nude   with  re» 
ferenoe  to  the  pvirohase  of  tlte  stook;  that  they 
read  it  over  and  that  they  tinders  tood  the  contract  * 
from  his  statenent  and  from  the  reading  of  it*  to 
m»tin   Juot  what  their  oral  acroeiuent  had  been;  that 
the  contract  was  th^^reupon  executed;  that  they  had 
the  unci  <9r  stand  lag  from  i<iuait*e  stateaent  that  the 
oontraot  obligated  Ua^m   to  pajr  $240  a  year  for  a 
amximum  of  five  years  only** 


The  trial  judge  being  of  the  opinion  that  tbs 
proffered  evidence  w&b   incompetent*  and  no  further  evi* 
denoe  being  offered*  on  motion  of  tho  oounsel  for  the 
plaintiff,  directed  a  verdict  for  the  plaintiff  in  thA 
sua  of  #1392*  and  entered  Judipaent  for  that  amount.  The 
sole  question  in  the  case  is  whether  tho  parol  evidenoe 
was  ooopetent. 

The  oontraot  provided*  put  suooinotly*  that  la 
oonsideration  of  the  piurohaoe  by  the  plaintiff  of  thirty 
shares  for  $3 « 000* CO  •  which  purchase  was  oade  •  that  the 
defendants  agreed  to  pay  hi«  $240*00  annually  during  the  tlsM 
ho  held  the  stook  "and  not  etherwiso";  that  he  would  held 
the  stook  at  the  defendants*  option  for  five  years*  defend* 
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ants  topay  #3»000»00  If  th«y  purchased  it;  that  the 
diYldends  samed  )qr  the  stook  during  the  tlaa  it  should 
!>•  hsld  by  hia  should  he   paid  to  theas  *^<^  thnt  during 
ths  psried  of  five  years  they  should  haT«  oontrol  of 
the  stook  for  voting  purposes.   The  option  and  the 
Teting  priTili^e  of  the  defendants  is  for  five  years* 
The  payment  of  $240.00  a  year,  and  the  payisents  of 
diTidendo  to  the  defendants  are  to  be  during  the  tioe 
the  stook  is  held  hy  the  plaintiff*  Baoh  of  these 
proTisions  is  oonsistent  with  all  the  others,  as  long 
as  the  def<9ndants  paid  $240*00  a  year,  thny  vere  to 
reoeiTS  the  dividends*  And.  as  long  as  they  had  the 
options  they  had  the  voting  privilege*  There  is  no 
aabiguity*  The  meaning  is  quite  obvious.   That  the 
oontraot  nay  have  been  inyrovident  does  not  necessarily 
render  it  of  doubtful  meaning.  Did  the  trial  court 
err  in  excluding  the  proffered  parol  evid^noet  The 
defendants  offered  to  prove  (1)  that  "previous"  •  the 
tiae  is  not  otherwise  stated  •  to  Septesiber  9,  190eS« 
the  plaintiff  and  the  defendant  entered  into  an  oral 
•greesuint  that  the  plaintiff  would  purchase  thirty 
shares  for  ^3*000*00;  that  he  would  give  thm  an  option 
of  purohase  for  five  ynars;  that  in  oonnideration  of 
the  option  they  would  pay  hia  eight  per  oent.,  or  $240*00 
annually  during  the  option  period  only;  that  during  that 
period  they  were  to  have  the  dividends  and  tiic   voting 
power;  (8)  that  the  dcfendanti;  pr<9pared  the  ccntraet; 
that  he  told  them  that  it  incorporated  the  previous 
oral  agreeiaent;  that  they  read  it  over  and  they  under* 
stood  th£  oontraot*  from  hie  stateaent  and  froa  the  reading 
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ef  it,   to  mtiti  Just  w)mt  their  oral  acreeaent  had  bom; 
that  tb(!  contract  was   thereupon  executed;    that  th«ar 
und<^rstood  fr on  the  plaintiff's  etatement  that  the  aon» 
traot  bound  them  to  pa^  $240*00  a  year  for  "five  years 
only***      2e   the  oral  aKroMnenl  reasonably  oonBietent  vith 
the  meaning  connoted  by  the  written  words?     If  not.   then 
it  was  inads^ssible*     The  written  contract  proTides  for 
the  payment  of  #240.00  annually,   "during  the  tiiae*   the 
stock  "is   held  by  Bobert  ^juait  and  not  oth<^rviB««*     Th« 
oral  agreesxent.  acoordinc;  to  th«  proffer,   prorides  that 
the  $240.00n  a  year  is  to  be  paid  "during  the  option 
period  and  no  more*,   "a  noximua  of  fiT^  years  only*. 
The  words,   "during  the  tirae   the  stock  ie  held  by  Robert 
<iuait  and  not  otherwise"   do  not  connote  the  same  XdUk 
as  to  time  as  the  words  "during  the  option  period  and 
no  more"*     The  option  period  of  five  years  has  pre«deter» 
mined  mmthematieal   termini i  whereas,   "during  the  tims 
the  stock  la  held  by  Kobert  ^M^it"  is  sxpressly  of  un* 
eertain  teri^ination.     loaamuch,  therefore,  as  the  prof* 
fared  evidence  would  change  a  substantial  proriaion  of 
the  written  contract*  a  provision,  clsarly  and  explicitly 
eacpreseed,   it  was  properly  eacoluded.     Mr.   Justice  Farmer, 

in  ^n^9m9  m<^^%<*r\m  meIsi*  x*.  Ussl  mm  EM,*  •  244  m* 

93SI,   ussd  the  followiA(s  language,  "If  the  laaguag*  Is 
plain  and  unambiguous  proof  aliunde  cannot  be  heard  te 
oontradict  or  vary  its  laeaning  or  give  it  a  meaning  in* 
coneiBtent  with  the  l&nguag*  usee  in  the  inntruaent." 

Zn  the  course  of  the  evidence  wltich  was  offered 
and  exoluded,  it  is  recited  that  the  defendant  "read  it 


»TB»X  •rt'i*  lol  1M9X  A  O^»0*E|  t*^  oi  istttiS  bmixMt  ittmtt 
Aitx  tittfialarroo  xldAnc^namt  ta»ir»%\-^  Mjtnit  seU  ^Ijuo 

t«l  aftlilvotq;  jfdfrtvttfoo  fSA^^f'cw  nAt     m*t<ft9ulBOaRt  ««w  ti 

•  •tiao  BiiJdftx  "Tt^  to  sajfinixjsm  4*   ,**«r-<3n«  an  b«B  froiieq 

iHi/>i  »w«»  mC^  »*omioo  ion  ob   '*ft8ia>**rtJ«  ion  *>/• 

i^ojs  AdiiftQ  RoJti'qo  <i*t#  ^Jt<sx;&*^  fiI>'t<Mr  »/li  «»  •at*  «jr  «£ 

Mil^   «slf  BA^'UiA"    i««i»t«t(«r  jiaiisn'?;?    ijioJtitfiBricftatt  bottttc 
"tat  to  X'C>^0'^'^<I3C»  si  *ilm^i  4-xt^Q'oH  x^  bl^H  <ii  sfoots  oii^ 

^xwrxjfl  »dJ:i'8iil   .1^     ,bnbu£ox»  xtt^qotq,  mtm  ix   «b»90«<x<^'x» 

,xxi  ^^&  •  «a^^^  .^2:^  Mil  ^  -nCLia^  flMJrt(ft#^ftyA  iM&jLfil  «^ 

«i  t^Avaatfl  itdi  II"   4  9?(^mfrv.:i'i£  2$eil«'OlX9l:  nrU'  b99u  .CCS 
.^X  bAO-x*  ttiabifXab  tHi  iotit  b9;fi»'9t  ai  il  ^b^buloi-n  baA 


-7- 

OT«r  (aMuilng  th«  «ritt«n  oontraot)  and  that  he  underatood 
th«  oontntett  fron  hi»  etatmaent  and  fsroa  thff  rcitding  of 
it(  to  mean  junt  what  their  parol  agreeraont  had  been.** 
She  poeitlon  of  counsel  is  somewhat  to  the  effect  that 
the  defendant,  vho  admit tedly  read  the  oontraot  before 
he  signed  it,  aade  a  mletake  as  to  its  raeaning  and  oon* 
eldered  it  to  mean  eoaething  whicdb  the  plaintiff  told 
him  it  meant.  Such  a  mistake,  if  made,  oannot  here  be 
rectified;  although  it  may  be  the  appropriate  eubjeot 
for  A  different  kind  of  action  In  anoUver  forum*  The 
parol  eTid«^noe  rule,  which,  in  effect,  la  in  the  nat\ire 
of  a  rule  of  nubetantiye  law,  excludee,in  suoh  a  caee 
as  this,  both  correction  and  rectification.  The  de* 
fenss  that  he  signed  the  contract  of  his  own  Tolition» 
but  intended  something  el8«,  is  inadmissible.   HEtneen 
y.   Out  in «  280  111.  554.   if'urther,  there  is  no  eyidenoe 
that  the  defendant  was  illiterate,  or  for  any  oth«>r  rea* 
son  incapable  of  understanding  the  written  terms  of  the 
contract.  It  follows,  therefore,  t}mt  this  particular 
ease  does  not  fall  witMn  any  one  of  the  exceptions  t« 
the  general  parol  eridi^'nce  rule. 

There  being  no  error  in  the  record  tho  Jud^ 
Mmt  is  affirmed. 


hooS9^»bsu!  »tl  iMdf  tins  it9ert^M  t^fil-nr  it»  fpluppn^  f>y 
"«B<<»<«»«f  iimi  #a4Mga*0taa  i<n«q  iJt»fil  ^«i(w  tutrt  n9*«  «^  t^l 

eoii«l>Jtv»  aa  vil  irz^Ki  ^%otiitu't.       •>£/!  .iXI  04K8  .«J:Ya>a  ^y 

^Af^'^l   %^Ai0    yiA   tot    '£0    ,9^l9il»#lXXX    «AW   #fM»iNS»l»^    f»i(J    J^Afi^ 

od^  Up  ftffiY»l  aA^^i'xv  it((i  aaXJkfl«ursn:<9j;;mr  iro  9S4muiOttl  iaofi 
^»X;Lrt»X^Toq  8ii£#  #^^  ,»i«1t»i*ia  ••voXXot  Tl  .iBA-xlKOtj' 
0^  owcjliq^exD  »%jc(i  '2o  tiiao  \,nu»  aliUlw  XJ^l  ioa  o«»«»  i»«ao 

••Xirx  opadJblTo  Xoia^  X«9:90«it  9l(# 
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AppttlXee/ 


MMABU  J.   AD8K, 
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APi'KAL  FROM 

lfUHICXI»AL  OCUiVr 

GF  CHZCAX#0« 
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HR«  YRBSZItlHO  JUSTIcns  TAYLGH  delivsred  thft 
opision  of  the  court* 

Za  thft  trial  oourt,  without  &  jury,  the  pl«.intiff« 
Oeorge  W.  Jmuamer,  having  brought  suit  for  oertain  Iftgal 
■errioftB*  reooY«reci  a  Ju<l^sa«nt  against  the  def^mdant  in 
the  sua  of  ^200*  7roa  that  Judgment  thio  appeal  is  taken* 

Xa  the  latter  part  of  1911  an  infonaation  for  dia* 
1l»araent  was  filed  against  the  d««fend&nt*  According  to  the 
testintony  of  the  plaintiff  certain  legal  serriceo  were  ran* 
dered  by  hin  in  the  course  of  the  disbament  proceedings. 
His  eridenoe  is  to  the  effect  that  he  appeared  before  tha 
Master  in  Chanoary  before  whoia  testiiacny  was  taken,  filed 
abjections  to  the  report  of  the  Uaster«  participated  ia 
the  preparation  of  a  brief  for  the  Supr«M  Court  and  oon» 
f erred  with  another  attorney  in  preparation  for  an  argu* 
aent  to  be  made  by  the  latter  in  the  Suprexaa  Court*  The 
plaintiff  olains  that  his  legal  aerrioes  in  those  proceed* 
ings  were  worth,  altogether,  from  $800.00  to  $1,000.00* 
7tae  m^  lf\11*in'i^"1  ^°  ^^^   statement  of  claia  is  #200*00*  The 
vitnass,  John  L»  Fogle,  corroborates  the  plaintiff  to  the 
effect  that  the  latter  appeared  before  the  Bar  Association 
griaranoe  oonaittee  at  leaat  twice;  that  the  plaintiff 
represented  the  defendant  after  the  Info raat ion  was  filed; 


liC'l^    JA 


XXftQCfA 


,nr 


1  0  .    ..L 


M0^ 


Lk^I  Jiil«i$x»t  ttit  ^kii&  iri^oiid  ^itJtvjtti   ,<x^saBt^lU  »V  e;gioii^ 

tl(T      .OOcOOSl^  Ml  flULnXo  lo    trsftiua^Ain   9x11  oi  MBHIL  lUl  '^^ 
•d^  oi  'ili^aiiiXq  Arid  ■•^Aioifomoa  «oi3ci%  *J  nrfoL   .asert^iv 


Uukt  plaintiff  WAA  th«  AOtlTt  uttornay  in  tlw  tsmttcr 
until  it  waa  auboitted  on  pral  nr^^uaent  in  tb«  liMjfrmm 
Oourt  in  J\ija»,   1913«  that  th«  plaintiff  appeared  ba* 
fore  the  itaatev  nore  than  ten  tiaas,  and  possibly  tMrty 
tiaee)  that  a  usvulL,  reasonable  and  oustoaniiry  fee  for  the 
aerviess  rendered  by  the  plaintiff  would  be  #1000«00, 
On  the  other  hand  the  defendant  testified  that  the  plain* 
tiff  stated  that  he  would  do  the  work  before  the  Bar  An  do* 
oiatien  for  nothintg}  that  be  never  asked  for  any  oonpen* 
eation  on  aooount  of  legtil  serrloes  in  that  matter;  that 
he«  the  defendant «  nevmr   retained  the  plaintiff  to  take 
part  in  the  proceedin4SS  in  the  nupreoe  aourt*  He  adoits* 
hewerer*  that  the  plaintiff  was  present  at  the  taking 
of  teatiffiony*  There  ie  evidenoe  conoerfting  other  imsos 
that  the  plaintiff  took  part  in  through  employment  by  the 
defendant »  and,  also*  of  payments  laade  by  the  defendant 
to  the  plaintiff*  Other  witnesses  testified*  and  one 
Blhrlioh*  to  the  effeot  that  the  plaintiff,  on  one  oooaaion 
lAtiaated  that  if  lie  oould  do  anything  for  the  defmid^int 
he  would  bo  glad  to  do  It  without  oonpensation. 

The  detertaination  of  the  faots  depended  upon 
the  question  of  oredibility;  and,  as  there  was  aaplo 
OTidenoe  in  support  of  the  plaintiff's  olaia.  we  are  not 
4ttstifiod  in  overruling  the  Judgment  of  the  trial  judge. 
OoapXaint  is  nade  on  the  ground  that  the  daim  was  out* 
lairad;  but*  as  tiiO  oridenoe  shows  that  the  plaintiff 
worked  for*  or  rendered  serrioes  for  the  defendant  oon* 
tinuously,  at  least  for  quite  a  period  of  years,  and  as 
part  of  the  legal  serrioes  in  the  disbanaent  parooeedings 


td^  rcol  9«1  x:««ito^)Utp  ItfiA  •Xtffitf08«»9  ,Xstfttif  m  tiuLf    |Ott«i# 

•€tl:U(i  aiil^  f&iit  b0l\lMi  iaaixm'Ub  9tit  t»jui  xmi^9  Mit  oO 
*oaaA  VOL  s»Jlt  a^otstf  sfvtnr  mU  «b  i>XiiO«  ad  tmsU  b^tMi»  YUi 

^4Kli   ]«9jri«iii  tad*  tti  «m>1tx«8  X««»X  lo  iau^titut  no  noij^aa 

»«^jtffibia  ftf(     .t^uioC  MBa^^a  ajiil  oi  BftaibaM»«<i  «tfi  al  *%•% 

a«8£to  -xacl^o  actUnaoaoD  aooabiT*  ai;  tix^dt     •xp(0«l#aa#  lo 

'  itaUm0'fb  ait#  yi  aiMac:  ataa«vm  '^o  aOaXai  ,i>aA  «itL«ibiiialab 

ftiso  i3Cd  ,JbaJtlJ:;ta9i  aaaaaaiitv  't^dtQ     •llt^nlAXq  »ji^  «r 

no..aBc>oo  i»rro  no  ,t*!tlinlaXq  ati^  ituii  ^callo  f»il#  o#  ,iiaJtX«fa 

ioaJboalal)  «d^  ^o'2  iiii;fr^(iuB  ob  blu9o  t»ti  tl  iiatLi  b^tsmliiU 

,aoliMm€»^fK»b  iuod-tlv  #1  •!»  09-  itaia  ad  bJivvm  ad 

fto^  l>ateia%«t)  »#o«l  9di  to  aoiiaaitstnt^b  aaT 

i|XqM0  •xtv  oicvCi   tt«  citita  ;VXXl(fJt^iM»  19  a^lS9(tufi  asi^ 

;raa  •%«  wm  taJtaXo  a'^ULiaJtAXq.  <mU  %o  t-toiisguu  ai  mou^hiv 

••alMt,  Xaii^  oA$  \9  Sam^^ui,  tutU  8RiiX«fVi»»vo  Ai  liailKaut 

w^tfo  tav  aUaXd  9AS  tmd$  bmio%:j^  oAi  «o  aDaan  aJ:  ^iUaXiPwO 

11ciialAX(il  ajcU  $Mt  mmim  Mna^va  ft»4i  aii  «^«jcr  jb^vjiX 

•*«ioo  #na£o9tai)  ad^  ^ol  aaolriaa  traiabars  10  t-xol  t>a9lt«v 

•a  bfia  «a<xaa^  lo  DoX'xa^  m  •4ii>i^  "191  #a«aX  tm  %xlAutnmlt 

•aaJtl>aaaoicq  #oa«ncjKfailt  td^  nl  aaoivsaa  iM^l  bmU  Ika  txaq 


•  3* 

«»»  r«actttr«d  within  Uic  statutory  period*  that  olaia  is 
unfoundod.     Ooaplnint  is  also  aade  that  ths  trial   court 
•irad  in  not  allowing  a  change  of  ventts;  but.  obriously 
that  is  untenable.     Of  oours««   tho  final   contention,   that 
the  plaintiff  did  not  sue  for  as  amah  as  the  oTidenoe 
shows  he  was  entitled  to,   that  is  from  $aC0«00  to  ^1000*00, 
instead  of  $200,00,  is  without  aerit.     Generosity  is  not 
an  offense.     Os  i^io  sues  for  less  than  that  to  iriaioh  ho 
is  entitled  and  forofoos  the  residue  la   to  be  ceoimended, 
not  condemned* 

7inding  no  error  in  the  reoord  the  judgment 
is  affirmed* 


#ivo»  lakt$  •Ai  tmtut  %bim  o»Xb  «1  jrntnCQuoCi     •hrnhmu/ktm 

«s»r;^l>J:r»  %A4  n»  daunts  mm  -x«%  •tre  ioa  ikZU  "tltJtl-xilKX^  ««i^ 

{Ton  3£  x;^Jtaa«Mn»4}     ^^i^XAin  #««if^xr  al   ,<IO«OOti  I*  iMMtanl 
ftd  ij«ix^»  ol^  ^M/i^  itMEt^  »«»X  tot  ««tf»  oslir  tfl     *»ce6TS:*  fi0 


.(iu,am2U'£A 


S6X  •  8390« 


DR.  lit.  J.  maumifBAUSRt 
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APPKAL  TROH 

UUXICZPAL  CCVAT 

OF  CHICAGO. 


MR.  PRSSXSZIS  JUaTKr'  TAYLtXl  dellTcriHl  t}i« 
opinion  of  the  court. 

The  plAintiff,  Ht,  Wn,   J.  ]iioId«nhau«r,  brought 
•uit  a£AiBSt  the  defendant  for  the  atw  of  #76 «  for  »«dl* 
oal  serrloea  and  ro^ooTerad  judga«nt  in  tliat  Mtount.  This 
app«*l  it  takan  th«r«froa. 

Th«  atAtMMBt  of  ftnota  sh»«s  that  plaintiff* 
a  physioian  and  surgaon,  vaa  oaXledt  on  Aii«!:u8t  8,  1913, 
to  attend  the  d«?f«nd(int  who  had  haan  injuradj  that  in 
tha  oouraa  of  the  following  three  waeka,  plaintiff  oallad 
on  tha  d6:fandant  at  hio  home  fifteen  timaa;  that  within 
the  aoae  period  of  tine  th<?  defendant  called  at  the  office 
Of  tha  plaintiff  twalva  tioiea  and  that  aubaaquently  there* 
to  the  defendant  oalled  at  the  officf^  of  the  plaintiff 
nineteen  tinea.  Baking,  in  all«  a  total  of  thirt/*one 
office  oalla;  that  the  plaintiff  had  bean  oalled  in  court 
to  toatify  la  a  oaaa  in  which  the  defendant  was  tha  plain* 
tiff;  that  for  all  the  eerrioea  rendered  by  tha  plaintiff 
to  the  defendant  ha  charged  the  aun  of  $75,  aa  a  fair, 
reaaonable,  uaual  and  cuatooary  charge  for  the  aervioea 


s  e  iv ./ 


I  s  ,. 


d09es  •  Ida 
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,;iV 


,::Ju^iCJ.r 


•ilWA  *xol:  ,dT#  lo  sunt  «»i^t  Tol  i^nnibnat»i»  »ti4  $mn*Mh*  ^^tvt 

«&I9X  «6  tauyiJL  no  ,1^11^0  ■««  •no*s^Uf«  taut  Asloiaviq  « 
oi  ^at^l   2t><mitnl  ti99iS  bud  viw  taHba»\9b  ttdi  hntim  o^ 

nXtUiv  iadi   jaiMsXl  tn^itti  9maA  «iif  ^a  ^isjubaalAli  M&i  at 

«tTft^  XXlRatfpaacfif*  iadi  btta  af^als  avXawt  'tli^aJUiXQ  9x0  to 

lll^niAXq  ftxi^  to  ^tsXtla  t^ii  tm  b^llmo  taabtf\»b  ndt  •! 

•nomxitliif  to  Xaiol  a  «XXji  al   .aitlilaA  .aaiRU  Aoaiaalo 

^rc&iod  aX  baXXao  staaif  bad  \tXSai»lq  wif^  tAdjT    (aXXjae  aoltlo 

iilJiXa  Mfi  aav  #RjifMUit»b  aKi  dolifw  ni  aaao  a  ixJt  ^llta?  o# 

ttiirtiaXq  ai(l  ygt  6atateat  —ol'mm  •dii  SSa  :s«1  ttaii   iWki 

tiijkl  a  aa  ,8r|  to  aom  axil  bostaiia  od  ^fu>Jbiiatai>  atil  oi^ 

amol-v-x^m  9Hi    tol  aaKrtr'i   x*^'iaia^at/a  bnm   rri.»ti   .ftZ-^onrtna*^ 


yerfomed.   The  atatftmant  of  facte  further  shows  that 
on  oroos  examination  plaintiff  ftatod  that  ha  had  been 
treating  the  defendant  for  bruises  about  the  head,  and, 
also,  for  headaoha;  that  he  eonaidered  the  number  of 
oalle  that  he  taade  was  neoessary  and  that,  generally, 
when  he  oalled  on  the  defendant,  or  the  defendant  oalled 
at  his  office,  he  gare  hla  sone  medicine;  that  for  the 
first  call  he  made  at  the  defendant *s  house  he  charged 
him  IS,  00;  that  for  subsequent  oalls  at  th«>  house  he 
charged  the  defendant  at  the  rate  of  $1,50  a  call,  and 
for  office  oalls  75  cents  to  $1,00;  that  for  hie  appear* 
aace  in  oeurt  he  charged  tlxe  defendant  $25*  00.  The 
■tatement  of  facts  further  shove  that  when  l^e  defend* 
ant  asked  the  witness,  "Is  it  not  a  fact  that  you  diarged 
60  cents  for  each  office  oallT*,  the  question  was  object* 
•d  to  by  counsel  for  the  plaintiff  and  the  objection  sus* 
tained  by  the  court,  and  an  exception  to  the  ruling  there* 
on  taken  by  the  defendant. 

The  defendant  introduced  no  evidenoc  but  made 
Tarloua  motions  at  the  close  of  the  plaintiff *r  evidf^nce* 
all  of  vhloh  motions  were  overzniled*   The  trial  judge 
then  found  Uie  issues  in  favor  of  the  plaintiff  and  assess* 
•d  the  plaintiff's  damages  in  the  sum  ol  $75, OC'  upon  which 
JudfBent  was  duly  entered* 

Zt  is  now  claimed  by  the  a^ppellant  (1)  that  the 
•tateauint  of  claim  did  not  etate  a  oause  of  action;  (2) 
that  the  plaintiff,  a  physician,  was  not  entitled  to 
extra  ooapenaation  as  an  expert  testifying  in  the  former 
suit  in  the  absence  of  a  special  agreement. 


ao9cr  bail  «fl  imit  b^ii»^m  ll^^nJLAX%  ffai^wtliMWrt  ct9V9  ma 

1o  f^  noo  tul  iadi    imsLomtuuui  tot   «o«I« 

,'^1-  rx»aB»t<'  **>j1*  sXXjso 

t>dXX«p  ^CMU)a»1  ,itiabn%'fb  mU  «o  feoilAc  «m(  a»i(« 

«f(#  <xo't  ^jid^   {•ai«ilM«  •{&«»•  jftiJl  Avag  «if  ««t>llle  Bid  $m 

b*v^Mtio  ttff  •«»«»(  9*in.^kaw\*b  ftiU   Ja  stjin  aii  Lino  inxfi 

tat  •9u«fti  adi   Sm  aXI^o   ."^fiairpaarTus  -ra't  fniii    ;00«8||  mkd 

btUi  ,££ai»  «  05, t$  lo  a^a'?   "^xfit   ^a  itiMhat'^  ^9;»tB£[o 

•aa»<rqr  i*   Hiiro  ev  e ; 

ba^ta/to  tr«x  >*'^-^  i^M'i  imBKilv  t-M  bBTtse  iu» 

•t09ttf*  •««  it«^^Min»  9K^   ,<*fXX4iO  eanto  jtfiMA  Tsl  »^0oo  (M 

•aije  noXiot^ido  •lU  boa  '^lliniaXc  «i^'   tolt  Xs>3fit/«»?  X<^  oi  1^ 

•atftfii  ar;                             .i.;rqeax£>  ix»  ba£<  «i^-uioo  a£ii  ^  ft»flla;r 

«aatri^l>ivd  »»tlJtlniiftXs  ^.'iir  "io  «KoXt.^  ft;-,j    .rjs  is..M*jjx-A   si/..^  ij.^» 
v^fttft  X«X'X^  oK^     •lioItmovQ  0*u»v  cnci^an  d^Xilw  to  Xia 

......./«  ^>...,  ..'•.  ^>Tr..-^  ■  -   ,^..  ..,.^,   ,.,^  »©a««»6  «*^JUclal9  a4;r  i^ 

-  j   taaXXoqqa  <Hf ' 
(8)    ;adX;roa  to  <r»rurar  vjvofa^a 

o.'   )>oX^X;)i! 
Tamot  oiU  III  yxXx'tiioo^  ma^jco  >t«««<IKi»c  atixv 


(l)  Th«  stAteaartt  of  olaim  !■  as  followst 
"Plaintiff  all«ge8  taia  oXaia  is  for  aodieal  ««rTioe« 
roadered  during  the  yearo  1913 •  1914,  1915  and  1916,  amount* 
ing  to  tho  oua  of  $75* 00."  Tb*  affidavit  attaohod  to  tho 
plaintiff**  otatotaont  of  olain  recitoa  "that  tho  said  oauoo 
is  on  a  oontraot  for  the  pa/mont  of  «um«yi  that  the  naturo 
of  plaintiff's  deraand  is  as  stated  and  that  thoro  is  duo 
the  plaintiff  from  tho  dofAndant,  aftor  allowing  for  tho 
defendant  all  his  Just  oredits.  deductions  and  sot*off8,  the 
SUM  of  #7&*00.*  SeetiOB  40  of  tho  J^unicipal  Court  Aot 
aiorely  requdros  "a  statement  of  the  plaintiff's  olaia« 
whioh  atatenoBt,  if  the  suit  be  upon  a  oontraot,  expresei 
or  implied,  shall  oonsist  of  a  statement  of  the  aocount 
or  of  the  nature  of  the  dei]iand,''eto.  We  are  of  tlie  opinion 
ilait,  as  the  statoaent  of  olaia  reel  tod  that  it  was  for 
aodical  sorvioes  and  reoited  that  those  serTices  were 
rendered  in  oertaia  specified  years,  and  that  the  aaount 
of  the  olaim  was  #7S,00,  it  was  sufficient*  And,  although 
the  OYidenoe  reoited  in  the  statement  of  facts  in  the  re* 
oord  is  apparently  somewhat  condensed  rmd   ab'broTiated, 
and  does  not  o^iTO  the  questions  and  answers  which  occurred 
at  the  trial,  s  careful  exaxoination  thoreof  leads  us  to 
the  ooncluaion  that  it  Justified  the  judgment.   (2)  Part 
•f  the  statement  of  facts  is  to  the  effect  that  the  plain- 
tiff had  rendered  certain  serTices  to  the  defendant  in 
testifying  in  some  oaoo  in  whioh  the  defendant  was  the 
plaintiff,  and  for  those  serTioes  aade  a  charge  of  #25.00* 
flioro  is  no  eridence  in  the  record  of  any  cross  examinai* 
tioB  OB  that  subjeot,  or  of  anything  in  rebuttal,  and, 
uader  those  circumstaBoes,  we  are  unable  to  sa^'  that  the  court 
erred  in  allowing  plaintiff's  olaia  for  tliose  ser-rioes* 


•(^fwoauj   ,djLvx    jff.v  «j*X9X   ?»-i-,"\,  '>  i>   ^^i-'^t-n^'X 

•dJ-    •t    &«ll&Aiat»     V.:.......  /•"■  4,.(jt    «|i^    o^    1^1 

•oilman  »r(i   Jf*c\^    j^'^aofc  "to    ?-      ^;^:  sx 

•dt   ,«T? •"*'**'*    :  ott  a«ox^ot;b»?i   ,ei^Xb»'XO  Saul  aM  ItM  #aitlMt«l»l> 

,  &9 jr«lT»tif(f ii  i>a-^)  ft»«&H»lMxoo  imtitmKMM  %Ua»\G^«i»  ni  inw 
t»iTuood  sisiMw  otitvmtut  Sdob  mft^HtumuSi  wit  wtis  ^«n  —9M  iw(4 

«W.6&^  "i*  •3:tJM(i>  A  ftbm  8«oXrt*ii  '•  >  ir;     -r«i   .Sda  ."ttltatjiXq 

«MWil.^iiaije»  asKKco  xPa  1«  ij-xof.^      -<'  ivt)  on  aX  9\i*ifT 

•  i3«ui  ^UtStiJiS«x  aX  TBiTii'i''  «t^^•tl'tr«   ^i3r{;r  tto  JioXt 


•4. 

Am  to  the  olalm  of  the  defendants  that  the 
eourt  erred  in  sustaining  an  objection  to   the  queBtlon» 
"Zs  it  not  a  faot  that  you  charged  50  o^nts  for  each 
off  ion  oaXl?",   th(»  reoerd  of  what  transpired  before 
the  trial  Judge  is  too  inooapiete  to  justify  its  oon* 
■ideration* 

Finding  no  error  in  the  reoerd  the  Judgment 
is  affirraed* 


;to«t)   Ttol  nttvr 


402  -  £3747 


J,  XLLIOT'  AIH8LZX, 


▲pp«ll«0a 


v», 


JOSEPH  B.   BIOGS* 

\  Appe:)Jlant. 

<■' 

\    / 


fAPeV^AL  PROM 

CIKCUIT   COURT, 

COOK  ccimry. 


211 1. A.  463 


UR.   JU(5TI0'    O'OOHNOK  d«liv(jred  the  opinion  of 


th«  oourt. 


J,  Xlliot  Aiaalie  brought  milt  agalnat  Joseph 
B.  Biggs  to  reooTsr  for  psrsonal  injuries.  There  was  a 
rerdiot  and  Judgment  in  favor  of  plaintiff  for  $1*200 
to  reverse  whloh  defendant  prosecutes  this  appeal. 

The  reoerd  dioelORee  that  about  six  o*olook 
ia  the  OToning  of  February  4.  191S,  plaintiff  was  walls* 
Ing  east  along  the  north  sidcwalJc  of  Laland  avenue,  be* 
twten  ICeniaore  avenue  and  i^^heridan  Koad,  Chicago*  Be* 
tween  tluiee  two  strefttft  there  is  an  alley  about  sixteen 
feet  wide,  whioh  extends  north  and  south  and  opens  upon 
Leland  afenue.   The  evening  in  question  was  rainy*  oold 
and  dark.  As  plaintiff  oaae  opposite  the  opening  of  the 
alley,  a  one  and  half  ton  autc^truok  wns  oozaing  out  of 
the  alley.  Plaintiff  tried  to  step  baok  to  avoid  being 
injur€»d,  slipped  and  fell,  and  the  ri^^ht  front  wheel  of 
the  truok  passed  over  his  leg,  fracturlnc;  the  fibula 
about  midway  between  the  knee  and  ankle.  The  truok  was 
brought  to  a  stop  before  the  hind  wheel  pner-Ad  over 
plaintiff Is  leg. 


1 

\ 

TW5*  -  »* 

«•- 

\ 

,t;iot30  ':^v« 

.YT??--^-    ^"^-r 

;>  .H  fisfSLaofi 


..itxiii: 


ndh  .A.I  11^ 


pfifzo   ■o.'f,'^    fj.'jttivh  r«b  ^JOHljiO.''*''^ 


ifi     firij" 


oslXonr  •«*  tliiflijiXq   ,8X91  «*  xr<^u,"^<'o^  "^o  saXn»v»  ftiii  al 
•*«tf  ,»»&•▼«  JinaX»>l  1«  J[X«wuIiiB  ri^itoa  •<{<>  sb<><^  1o«*  tfiX 

aequ  aitdqo  bti*  dtvoa  bna  sUiQti  Rl>Afl/Xi>  Aoliiw  aCl>X«  J9»l 

»di  to  ^JLi\»(;o  fit!J  •^tooqqo  •auk)  ltXd>ni«Xq  »A     •^xmb  bsua 
io  ^i/«  i^iano  sjm  iomt»oSvM  tins  IXjsin  lum  •ao  »  «x;»XXjc 

to  X»*/fv  tnott  iti-fi^it  •Ai  kt%»  ,XXa1  imm  i^«q^X»  .fe^xutnX 

Htm  ilasrxf  ttdl     .ftlatoA  bnn  9titni  vtt9ii  xavblja  tuo<im 

•S^X  «*tli^niAX<;r 


-•• 


Th«  dafandant  first  oontends  tMt  th«re  1«  a 
fatal  Tarianoe  b«tweon  th«  allegations  of  the  d«claz«» 
tiaa  and  the  eTid^nos,  in  that  it  van  ay«rr«d  in  the  da* 
elaration  that  "said  auto  truck  thon  and  th«r«  ran  and 
struck  with  groat  force  and  riolenoe  upon  and  against 
the  plaintiff  and  thrrcby  the  plaintiff  was  then  amd 
there  thrown  with  great  foreo  and  riolenoe  to  and  upon 
tho  ground*,  while  the  proof  showed  that  the  plaintiff 
was  not  thrown  to  the  ground,  but  on  the  oontrazy  that 
hs  in  an  endearor  toget  out  of  the  way  slipped  and  foil 
and  the  wheel  paseed  over  his  leg. 

In  support  of  this  contention  the  oases  of 
flhisaaa  Union  Traction  Co.  j^,   fleuape.  228  ill.  346,  and 
gftprl^^yilf^B  Jo,   ^SO^r  -Pt^^^^J^y  ^'t  142  111.  App.  129, 
are  eited.  In  the  Jl^yut  <m^»*  ^*  avex^ient  of  the  do* 
elaration  was  that  the  "oar  etiruok  with  great  force  and 
Tiolence  against  the  wagon,  wherelaor  plaintiff  was  thrown 
with  great  foroe  and  riolenoe  upon  the  ground,"  while  tho 
eridenoe  shewed  that  there  was  about  to  be  a  colli sion 
betweon  the  street  oar  on  which  plaintiff  was  a  passenger 
and  a  vagon  some  distance  ahead  on  the  track,  and  when  the 
ear  was  at  least  thirty  or  thirty*fire  feet  from  the  wagon« 
plaintiff  steppod  off  or  was  pushad  frost  the  car,  and  it 
was  held  that  this  rariance  was  fatal.   In  the  Christensen 
oaso  it  was  held  that  the  allegation  that  plaintiff  "tripped 
upon  the  said  oable  and  throw  his  hand  back  acf^inst  the 
said  druM,"  was  not  sustained  by  proof  that  ho  "wsui  tripped 
by  the  lower  drum,  that  is  the  one  behind  me,"  etc.,  and 
that  this  constituted  a  fatal  rurianoo. 


^^^^l^  9HS  ttl  b9%'X9Va  nam  il  taiii   ni   ^^oa^hit*  tli  bBu  aoti 
IMM  sun  ortftiU  bns  imuS  :ds>ti%it  oium  htR9*  tutii  UQiiinttlst 

fmm  n9di  mtm  VtltntMiq  tli  Xf^-^'^'^sit  baa  TtliaitJiiq  •£{# 
croqtf  hna  oi  tn^nvlotr  ktm  •O'xol  imftt:^  tiiiv  nw^xdi  9iaiC# 

tS»\  baa  !»qqttm  ^^/m  »ti$  f  ^jro  #*aoi  'x<»94i«A«»  cui  ai  oitf 
Ua»  .»*e  .XXX  BfiC  *ia»fi  .X  ,ap  t^oi^p4rtf  ffff^flff  fgfiplia 

,«&X    ,qqA    .in   £>!    »     '^i     f  Itlflilf  TlffftiMtf    tT  gfl^g^^^Alffff' 

-ei)  »iii  lo  jrA»m9v«  acid  22S&  JttMl  *^^  iR^     .^sJ^Jid  •«» 

avrOTii^r  saw  ni^fsijiXf  xi^ei«i<«  .AOdJNr  9c{;t  i»nl»^  AoaeloJlr 

•Ki  dXiriw  *,i^ituoia  mii  noqjLT  ^oxrsXolT  anA  eetal  i§ft^  tUi:iH 

ttoltiXioo   A  ?d'   <vt    jyocTA  K«ir  f^ttti'^   l£ri^  ft«vtc(t  «oa#l>lTe 

laanastmi  »  caw  llilaXaXqr  doiifw  no  tso  if^^i^m  oAt  notw#»tf 

•ifj*  n»iiw  i>na  .aloji^;^  odi  no  bjsarfxi  aoaaimib  ejaos  no30V  a  bum 

,f«oi«v  oiU  «xo<il  #••!  OTll*V>:^i^  "xo  V^^I^  foaoX  im  •inr  Yso 

^1  IbiiA  ^XBt^  BAi  wnli  bmtnuq  %am  xo  t'to  £>«4q9;ts  llJttAJt«XQ 

«<iHiialrtdO  9j[ii  ni     .X«^£l  o^v  asnei'U'T  ttlHi  iatis  bXarf  ««« 

i^qlrc^"  Titi  JacfJ  noiiMsoXXa  ei  DXtirT  am?  il  oq^iy 

•<Ci  ^BttlB^  sComT  iMarxul  aief  «•«(#  6{u»  »Xcf£s»  bte-  ^qu 

i^aqqlrtt  cav*  ti  ttidi  looilq  '<c<f  bftn^iotis  .'.on  hmt  "^aartb  bltut 

btiB  t,vi9   "tStm  bnld9d  »no  ad^   al  inAi   .aBrxft  vatroX  ad^  ^ 

.oonalrtor  XjijhAl  a  i>a;^tfij;#a«c»   aXi1;f  liMli 


•3- 


We  tiiink  th«  rarianoe  la  thct«  two  oft«9s  va« 
greater  than  in  the  case  at  bar*  tmd   are  of  the  opinion 
that  here  the  Tarianoe  la  not  of  aubetantial  oharaoter* 
Uoreorer,  we  think  the  point  was  not  properly  aaTod. 
When  plaintiff's  eTidc^noe  was  being  introduced  that 
tended  to  show  the  varianoe  ooaplained  of,  no  objection 
was  Bade,  but  at  the  olose  of  plaintiff's  oase  counsel 
for  defendant  stated  he  wanted  to  nake  a  motion «  "on  the 
ground  that  they   haTO  not  prored  what  is  alleged  In  their 
deolaration*   They  say  the  automobile  truck  knocked  hia 
down  to  the  ground  whereas  the  witnesses  don*t  testify 
t*  that.  There  is  a  -rarianoe  between  the  proof  and  the 
declaration.   I  xaake  &  action  to  diszoiss  beoause  they  hare 
not  proyed  What  they  have  alleged**  Defendant  thereupon 
submitted  a  written  laotlon  together  with  an  instruction 
that  the  Jury  return  a  Terdiot  of  not  guilty.  'From   this 
it  appears  that  It  was  not  pointed  out  at  any  time  In  what 
respeot  the  proof  failed  to  oeet  the  allegations.   In 
L.  S.  &  H,   S.  Ry.  Co.  T.  Ward,  135  111.  511,  the  court 
•mid  (516)]   "At  the  close  of  the  erldence  the  defendant's 
eeunsel  asked  the  court  to  instruct  the  Jury  to  find  a 
Terdiot  for  the  defendant  on  the  ground  that  there  was  no 
negligence  on  the  part  of  the  defendant;  that  the  acol* 
dent  occurred  through  the  negligence  of  the  plaintiff,  *and 
that  the  proof  raries  from  the  declaration. *  This  was  the 
only  attCEOpt  to  point  out  a  yarianoe,  and  it  was  ol early 
Insufficient.  It  was  incumbent  upon  the  defendant  to  in* 
dleate  and  point  out  in  what  the  yarianoe  oonoisted,  so 
as  to  enable  the  court  topass  upon  the  quention  intelligently 
and  also  to  enable  the  plaintiff  to  so  amend  her  pleading 


•e« 


mbinrmtt  xXti^vi^'m  ftut  maur  ^«i«q  srff  itttij^^  «ir  .tftrosi^K 

SMmuM  MiMi  a'rtiiniJiXci  id  9«elo  »ti#  ^a  iird  ^•boM  ««r 

Yi*fl#  «1  *a?5»XIa  «j:  ^oi«T!f  fe?»T0TCi4  *ch  ©nvf  t^i<j  t«fi  lyitiret^ 
mid  iMsfosRSi.  itoirt^  9Xltf«iio#i4J!}  9d&  "^x  xitffT     .iioi^ft'xiiXd»b 

•iii  baa  toot*^  inif  nosifisd'  »ftftait  ,  ^ 

8oqi/«t»i{^   ^KBbfj«it»ct     ••bfi^cXI^  sv-cii    .;3r^"  ^iyii»  -ssroaq  *o« 
aoiSoirxSBtti.  op    '    '      \->ds^9,6i  noitcaa  attiilTir  a  b9:!iksatun 

i^Mfw  nl  dtail  XRA  ^i<>  i-i/o  J^ff^tfTJtoq  Jem  %Ar'  .tX  ^Affji   •lAoqqA  ik 

t%u%Q  ffdi  ,':'■    .     •"    5SX  .l>-tay  ,y  .,,90    .Y>i  ^8  .^  A  .d  .^ 
•  *l>inil»A»)9i»  tit^   '.^-ir-iivj-v-?  oj[{.";  J,*'     :';■."-'    viaa 

<Mf  BJiV  •;.•'..■    iAili   boisoTz   ^i.j   ny  7.i.^j>;:-> 'oy  y;u    ioi  itii^Tt^T 

9tLS    <UIV        =      •        *  .flOX^AiaXOtJ}  '^nOTtq    STt,?    i-JKiJ 

•rtX  oj    juwi-r  •-.'•-    juj   xtuqw  icr*«fjnu9aX  ««w  ii     .iKftiftXTt^wajii 
anliMMXit  vatf  ktamm  o«  o^  lllitrXjiXa  tiC^  •XtfMt*  ct  <mX«  Jka« 


mm   to  aakd  it  ooafora  te  th*  CTideno*,  and  thus  aTold 
d«fcftt  upon  ft  point  in  no  way  inro lying  th«  merit*  of 
h«r  olftijft,*  To  th«  sane  effoct  art  Murohlt  Xx.  '^^'^ 
Broa.  &  C<>..  160  111.  176}  JPro'bet  Gonatruotion  Co,  ▼♦ 
yojgy.  16«  111.  31,  and  City  Of  Jhioagft  y.  wailand.  139 
ZIX.  App.  197.   In  the  latter  o&ao  it  was  aaid  an  objeo* 
tion  on  tha  ground  of  varianoe  must  bo  apecifioally 
pointad  out  en  thc^  trial  at  the  time  the  yarianoe  io 
■ade  apparent  by  the  proofs  and  the  oourt*o  attention 
directed  to  it;  that  the  objeot  of  thia  waa  to  preyent 
a  Biatrial  on  a  legal  teohnloallty  in  no  viae  affecting 
plaintiff's  oase*  and  that  the  plaintiff  might  be  afford* 
od  an  opportunity  of  ayoiding  the  yarianoe  by  appropriate 
Knondnent  to  hio  declaration*  It  was  there  said:   *The 
trend  of  the  law  is  to  disoourage  teohnioalities  which 
tend  to  defeat  natural  justice  and  right,  and  to  enoour» 
ago  the  adjudioation  of  oauses  on  their  merits* « 

In   the  instant  case, we  think  the  objection  on 
tho  ground  of  yarianoe  was  not  sufficiently  specific. 
Furthermore,  at  the  close  of  all  the  eyidf-noe,  the  do* 
fendant  again  moyed  for  an  instructed  yerdiot*  but  at 
that  time  made  no  point  that  there  was  a  yariunce*  Where 
a  motion  is  made  for  an  instructed  yerdiot  at  the  olose  of 
plaintiff's  case  and  is  oyerruled«  if  the  defendant  falls 
to  renew  the  motion  at  the  close  of  all  the  eyidence,  tho 
ruling  of  the  court  cannot  be  urged  as  error  on  appeal. 
J.A.&  a.  Ry«  Co.  It  Yelie.  140  111.  59;  Wolf  Co.  Xi^  Refrigexw 
atina  Co. ^  253  111.  491.   At  the  close  of  all  the  eyidence 
the  defendant  moyed  for  a  directed  yerdiot*  but  as  too  failed 


bk9t»  mttHi  i^tt»  t»»mbtr9  mis  9i  m»l«M  ik  wCmi  •S  am 

^  f'^v'  f"aWffitfiff#  ta^nf  fS*^^  •'^•C^  OftX  vngV  ^  .a^a^'^ 
••9ttf«  auit  bliut  nwr  ii  iktiiv:^  Tei^i»I  x'<;f  iiil      ,rcX   .'^qA   ,1X1 

2liii:i^a9llji  •9i«  on  ai  ^lX4»9i4ui9»^  Xfts«X  «  mo  iMltit^Jtm  m 

««fT*       XJSllUI    o-XtitK^    aew   tJ       •aOi4firt«-fn-  ::    n  ^^r    ^j.     ir^nnhfUMH* 

^tuoofie   o.t  ijfus  ^^jrfsJtTC  AAA  ^^itiu%  LsruiitM  la*ti»&  a;t  i»a«l 

",?lii'Iftci   lifvifj   no    «»«wr.s    la   nCiliM.'alhLr.  h£s   mii   9^ 

••fe  Oil*   ^woc^lii'i  ^aoXo   »£{*   ,; 

•'Sftii'H'     .sociiXtcv  B  &a.7  idtT-slS  i^fl)  inloq  ©n  ?&/«" 

aXlfil  tfluiba»1»l>  (»£<;r  tJt  «i>«Xur]i;s>Yo  ci:  utm  ««iio   a'Tli^&itiX^ 
flcC^  ^^onaiKlva  mii   ilA  to  a«oXo   »i{^  i>i  rrol^oa  9«[#  iraii»t  oi 

aoaol^XTa  »di  IX«  ^o  aaoXci  Arf*  ^A     .X«fr  .XXI  «««  ♦  •SLjflJiAl 


to  avntlon  that  th«  awtion  waa  soadc  OB  th«  ground  %t   a 
T*riano«,  th«  point  is  not  befor«  us. 

OoBplaint  is  muds  of  instruotion  S  girsn  on 
belutlf  of  tho  plaintiff,  t^loh  told  the  jury,  among 
other  things,  that  they  might  take  into  ooneideratlon 
the  rate  of  speed  the  truok  «as  being  driven,  at  and 
yrior  to  the  tiae  of  the  injury.  It  is  said  that  there 
is  no  allegation  that  plaintiff  was  injured  in  conse- 
quence of  th«>  rate  of  speed  at  which  the  truck  was 
travelling.   It  is  true  that  there  is  no  speoifio 
charge  that  the  truck  w«b  being  operated  at  a  danger* 
ous  rate  of  speed.  The  charge  ie  a  general  chari:;e  of 
negligence  In  the  operation  of  the  truok.  Ve  think 
it  was  sufficient  to  warrant  the  giving  of  the  instruc* 
tioa,  as  the  evidence  tended  to  siriow  that  th«re  were 
no  lights  on  the  truck  nnd  no  warning  was  given  as  it 
OttMi  out  of  the  alley,  and  while  the  evidence  did  not 
show  that  it  was  being  driven  at  a  reckless  rate  of 
speed,  we  think  und^r  the  circumstances  the  question 
•f  speed  was  one  of  the  elements  properly  submitted  %m 
the  Jury* 

Complaint  is  oade  of  instructions  6  and  10* 
Instruction  6  is  said  to  be  wrong  in  that  it  told  the 
Jury  they  might  uss  their  observation  and  experience 
in  business  affairs  in  estisuiting  the  damages,  and  did 
not  confine  the  Jury  to  the  evidt^nce  in  the  case;  and 
instruction  10  is  said  to  be  erroneous  in  that  the  JiU7 
were  told  that  in  estlaating  plaintiff *s  damages  they  might 
take  into  consideration  mental  suffering,  resulting  from 


m  t«  bauc%%  HitS  ao  9i>aai  mam  noli om  tit  imdi   <t»i:liniia  o^ 

•t»int^»fl^  'M{;f  t*  atsi^i:^  •^i  icun'VMHf  »#   invite  il1i;»  MJtvr  tJl 
io^   r. r.,  '--•ra^brr*  mCjT  »XJLifv  frna   «Xi»XX«  •tii  to  tuo  9m»» 

Xuil  »At  tAdt  nk  9UtHM&Vi^  act  ^  IJUm  «1  01  noiitufxiaai 
tj(Bi«  Xlii(Y  MBMAftil  •«r3:l;rAl«X4  90l^«ttJliii*  Ht   J«ci^   i>Xa$  tmt 


th«  injury,  while  the  dvelaratlon  aontained  rto  aTvr/aent 
la  this  r«i;.ard;  that  it  authorisad  the  jury  to  take  into 
•onsldoration  future  pain  and  ouffering  in  entinating 
th«  aa/aa^eo,  when  there  wae  no  eTidenoe  to  warrant  this, 
and  persiitted  the  jury  to»peoulate  on  the  quoetion  of 
Aaiaa£«s,  as  it  did  not  confine  them  to  the  neooo»ary« 
diroot  and  proximate  consoquencee  of  the  injury. 

Wo  think  the  o^Jeotion  to  instruction  6  1^  not 
woll  takon,  for  it  told  the  jury  in  applying  their  ox* 
yerienoe  and  obeerration  la  the  business  affairs  of  life 
that  this  should  be  oonsiderod  in  eooneotion  with  tho 
vrldenoo  in  th«  oaso. 

Th^re  is  no  express  allegation  in  the  deolara* 
tion  as  to  mental  suffering,  but  wo  do  not  think  instruo* 
tion  IC  was  laislending*  Th«re  was  oYidenoe  that  tended 
to  show  that  the  injury  was  pemanont  and  that  plain* 
tiff  would  suffer  in  the  futuro.  Wo  are  th«;reforo  of 
the  opinion  that  the  other  objeotione  urged  to  this  ia> 
St rust ion  oannot  be  sustaineA* 

llorooyer,  no  oeaplaint  is  made  that  tlie  rerdiot 
is  ocoeselTO,  end  even  if  these  instructions  on  the  que«H> 
tion  of  damages  were  not  acourato.  yet  the  objections 
aado  to  thea,  even  if  sustained,  oouid  only  affeot  the 
anount  of  the  yerdict,  and  as  no  oooplaint  is  made  in 
this  regard,  it  is  apparent  that  the  dofondaat  was  ia 
BO  way  injured, 

Zt  is  urged  that  instruct ion  7  is  orronoous, 
for  the  reason  that  the  word  "uooident*  mentioned  in  it 
was  not  defined,  and  therefore  it  was  misleading.  We  will 


*yecu%aX   a/it   't9  ««3£C«Jirpli»{Yad  •^jMnrtxatq   !!i£ui  fo^tiit 

ton  f^tfo  §r{;^  atatrLI    e>^ 

.  iociisii'u  •-^vX.iae-  'latCe   ainJ   tudJ 

mat  9l£ii   •i  b99<ft0  taoitost^o  tdiiio  tnii   ^$tdi  n^lniq^  srfi 

•ibftfiMtavB  ftcT  torcrtMi  freJt;rotn^8 

r^noi;^a»t<^o  oili  i»x  «»t#«xi»c>ii  ton  A'tstv  «»^^ao»b  le  noli 

-' .;   ^C9ll;t!  ^t^Ino  biu99i   ,i>9t\l»^!Au^   ik  nar*  «fl»tlt  ot  st>jQi8 

tti   •x»jB«t  ai  taia£qfaxii>   an  out  hrrc^   ,t«ltkt<»v  »ilt  Id  titirttoa 

Ij-Q»tt  *'taoi>ioOA**  blow  9d.$  ietlS  ao««»t  •dJ  %•! 
XI.  .aKXik««XBi»  ajrar  iX  •aet^'xodi   bn»   tLtntl'fh  .tofi  ajnr 


preauflUi  that  the  Jurors  «er«  v«Il  Infozmed  and  under- 
stood the  IBngliah  lani^ua^ss  *•  required  iDgr  seotion  8* 
ahapter  78«  H«  &•,  and  we  therefore  hare  no  doubt  that 
the  instruction  in  this  regard  was  perfectly  clear.  We 
have  ooneidflred  the  other  ebjeotions  urged  to  this  instruo* 
tion.  bat  think  they  are  without  substantial  merit. 

Upon  a  ooneideratloa  of  a].l  thf>  inntruntiona 
we  are  of  the  opinion  that,  ooneiderin^c  the  fact  that 
the  oaee  was  simple  and  eaeily  understood,  there  was  no 
substantial  error  in  any  of  the  points  eonplained  of* 

The  Judtftaent  of  the  Oirouit  Court  of  Cook 
County  is  affirmed. 


•W     »im»lD  %Iin0\t9fi  turn  Mjigsi  slAt  ak  nttli^tnintil  oiii 
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ftffn*^W*"ft  J.   AJJOAHDKR  and  LUO/ 
BHGS^StEABt   TruetAes  of  the  KsU^^* 
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poration. 


App«lX««i 


^&PT?AL 


ITKGM 
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x-_./.«^ 


Hli.    JUatlOS  0*CC!INOR  d«llT«red   t>i«  opinion  of 


the  oourt» 


9,   R«  IfoLood*  doing  businoss  as  MoLood  &  Conpany. 
brought  suit  a^^ainst  the  dafendnnta  to  rvcover  ^600  olained 
to  b«  dut  plaintiff  for  tho  purohaee  prioe  of  four  YalreB. 
Tho  oaeo  waa  trlod  before  th«  oourt  without  a  Jury;  thern 
waa  a  finding  and  Judgsicnt  in  favor  of  tho  dofendanto,  t« 
r«T«ra«  whloh  plaintiff  proeccutOB  this  appeal. 

fh«  OYidrjnoe  tends  to  ahov  that  plaintiff  oalled 
on  a  r<»pro»«ntatiTa  of  tha  dofondanta  for  tho  purpoao  of 
oolling  balanoo  piston  TalTOs  to  be  usod  in  the  operation 
of  the  punps  in  the  Ashland  bloek;  that  he  represented 
that  if  these  TalTes  were  installed  in  lieu  of  the  ones 
then  in  use*  thore  would  be  doreloped  from  ten  to  thirty 
lN>r  aent  siorc  power •  or  if  no  more  power  was  needed,  there 
would  be  a  saving  of  fresi  ten  to  thirty  per  oent  in  fuel; 
that  after  sone  negotiations  it  was  agreed  that  plaintiff  / 
should  install  the  valves  en  one  of  thc:  puxpn,  and  if  the/ 


?   .  6T* 


(        «j»'niMi«i«£«^  jin*r>i 


•oa 


(,/iiJiXi^ 


•»XXaQ^A 


Ito  noiJxJtq 


^•X©TiXl»; 


.J'£i--O0     Xft^ 


bsidL^Xo  OOH  t^Tootn  «#   »tnedba»TLnb  tnU   OsuriAi^  Ham  iOsiUoi^ 
•  ai»TX«T  -xi'ot  to  •ol'Sfi  ••arfo'xtiq  tit  i&t  1tll#ni«Iq  ttfib  •tf  9t 

lo  •BoqitfQ  »f(#  tot  8^nAi>r»l«fo  ftfl^  lo  •>Tl^<iljrt«««'Xt«a  m  «• 

attil«n.»<10  ed^  ni  ^%ts  •tf  oii  awvijrr  ao^tiiJtti   m>aML»ti  yixXXftK 

i^»4n»«aY^»i:  91^  l«fl[l    ;3Li>oXtf  br.&LAmA  ^di  tU   »qfm%  mCI  \o 

fttiOfU  ,6»ik9*n  Miw  t:«woq  •icoai  on  IX  'to  ,t»i««<]  •'xooi  ^itso  «^[ 
jXttjtfl  nX  /n«o  i«q  \iiiti$  oi  noiT  notl  'io  s(ily««  j}  ocf  J»Xvew 
tl'.XinXaXq  iMli  l»ftf*X}^a  Bmr  Si  «ttoit»Jit9^n  MM«  'scv^'Dcxi  imdS 

\)iuUt  ti,  btii'   taqpCHi  »d9  to  <ftao  no  •9TX«y  Ar(^  XX^stnex  ^rvoitt 


aad*  th«  saying  «s  represented,   d«f«ndAntB  vould  buy  thta 
for  $600;    thfit  at  the  tine  of   ths  agreataent  plaintiff  sub* 
Mlttsd  a  printed  fox%i  of  contraot  ^hlc^  dsf oxidant  refused 
to  sign*   stating  that  if  the  valres  vrorked  as  represented 
no  written  agraeiaent  was  neoeQsarjr*     Plaintiff  lAstalled 
Talres  on  one  of  the  pumps  vliere  tbey  resuLiaed  for  approx* 
iaatel/  one  ysiax* 

Plaintiff  oontends  that  the  agreement  was  that 
the  yalTes  were  to  be  toRtnd  b^  defendants  within  a  ren» 
sonable  time  aft<^r  installation,   that  defendants  failed 
to  make  thft  t»st,  and  under  thene  ciroumstanees  plaintiff 
was  entitled  to  reooTer  the  purehase  price  of  the  ralTes* 
they  having  been  in  the  possession  of  defendants  for  more 
than  a  reasonable   time  in  which  to  make  the  teat.     He 
further  ooatcndt  truit  he  vao  entltl<>d  to  reoorer  on  an  acoount 
stated;   that  after  th«  inatallation  of  the  valTea,  and  approx^ 
i/Mtoly  for  the  twelve  nonthn  follovins,  he  sent  stateraents 
of  the  aooount  to  dofendants  eaoh  aonth.  and  no  objeotlon 
was  made  thereto  imtil  about  a  year  aftertraxds,  'jrhcn  9ay:raent 
was  refutjied  and  the  yalTes  diaaonneoted. 

i)efendants   contend  that  the  a^jreeuent  was   that 
plaintiff  should  iaetall   the  valves  on  hie  o^m  responeibil* 
itya   and  if   they  made  the  saving  of  fuel  as  warranted,  .find 
when  tlilr.  was  ahoism,   thf'n  the  quaeticn  of  purchasing  them 
would  be  txdcen  up;   that  under  there  circumstances   th-^re 
oould  be  r^o  account   ctated«     Dcftn^jxate  f^jurther  oontead 
tliat  in  June,  1916,  they  sMule  a  test  ef  the  ralTes  for 
about  tec  dx^-z,  and  th»>t  there  wae  nc   savine  in  the  eon* 
sumption  of  fuel  as  warranted. 


J>d.CXfile«iJt  '^lii^fiJtfii^     •XT#«afto»A  SAW  #neK»«Ya»  nv^tltv  oa 

•^on  'sol  «^f(ivb«^s>9b  to  RoXaanaaoiI  Mf^  nl  neetf  :^trixi  x*Ai 
feH     .jraej^  o^i:?  »^asi  ^s  Aolstw  ai  •ais  »JLimt9mm9x  «  tunii 

-KaTr^qi  i,ci;  ,n«nr.Cj8r  ftd*  Ire  rroi:f«XXfttsr:l  5rt*  «»itji  fjuii   :b«^6^« 
s-SAr?  :'rn.T,.vi?i  jfjag  ^  .puivroXXol  iuftn<Ns  avXvv^  ftifcr  IfOl  XJ^^«fl^- 

t>T»rtii:a;g   rwrfw   ,&Ma«rw»j^l;A  Tfi*x  «  *«^»  Xi#i2i/   !»*9t'>«#   9bma  •«* 

itttiJ^  AM«{r  $afiMt»»«B*  ^^  ^J»^  doaf  R9C  «7aitX>tsstaa 
-XJ^d'iarteqBo-x  avu  nisi  nc  savliv  aiU  XXa^acX  bXiiOefe  ItX^aiaXq 

9V4ilt  aMitatMBK^vto  ftif^ff^  tsj^cur  tMi   ;4xr  aa3C«jr  »tf  bXvow 

fter»titoo  «oKtT:irt  »tcjR*ff»l»ci      .txff^ais  Jm<«t>«)«  «n  atf  bX«#ao 

xot  carXtiT  •tis  te  taa^r  a  «>;uMtt  Xfi-ti^  ^^£Ql  ,am.fX  fiX  tarf^ 

•«•»  «U  al  lalraa  as  a^sr  »'X9fitf  .t«^^  »«.  /wt  iu9d!M 

,beia»v%iim  ««  Xetrt  to  ituii^f^Kf^ 


-3- 

Of  oouro«  if   the  ralTCo  wero  not  purc}aaBoU 
tiy  the  d^femifuntff  th/<^  nere  faot  of  »ending  otji-tecaonts 
•e.oh  su>nth  would  not  make  an  aooount  Btat«(i«     it'lalD* 
tiff  offered  •TiU»n'3(^  tisat   tendeu,  to   ehow  that  oth«r 
T&XTee  instfillAd  by  hici  ia  aoaunihat  BimJLIar  cirousw 
atonotts  nade  the  eii^Tlng  In  txio  eonsuaptioa  of  fual 
aa  w«rrant«d«     The   oourt  OTidently  aooepted  defendants* 
theory,  ana  aa  the  eyld«>noe  was  oonfliotingf  V9  cannot 
say  upon  a  oareful  examination  of  the  record   that  the 
finding  of  the  oourt  io  atanifeatly  agninst  the  wei^^ht 
of  the  evldenoe* 

The  judgaent  of  the  ]*unioipnl  Court  pf  Chicago 
is  affiraed* 


«xvci^O    Ij»I1iclIb   ♦jKir-"r'x:i.i.~i   en.    c^i.      v>    L  ••ii.'-iJ  i;ui    asvIiBT 

-'■■'-■'J  tm  ^JifUSttlXlaoo  »f^      -  -    ~?v»  till  «ub  on«  ,x:xa«£U 
#»<3.Jt»w  -KlJ   i«i-'x    v.i  v'i^^e9tJtit«i9i  «i.    *■■  ■■-   ■■'-  icUiiai) 
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ALBXRT  ViaZ.  &  CCUPAH/ 
•ad  BILAQ   J.    WlUTLOCi:, 
trust**  in  liAnkruptcQr  of 
the  £at&t«  of  HATALBY*8  etc.. 


AppellAnttt, 


T«i 


/ 


/ 
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/  APFRAL  yRCH 

SUP>SHC«   OOIJHT, 

CO(X  0CU5TY. 


CEABLR8  D.   HATALBY  At  al ,  / 
Appelleiie, 

/ 


MK.    JUliTICK  TKCMSCH  dolirered   the  opinion  of 


th«  oourt. 


The  original  "bill  in  thie  <3&se  was  filed  bgr 
Albert  Piok  &  Company,  a  oorporation,  July  19,  1915, 
in  which  the  complainant  alleged  that  it  had  reoorer* 
ed  a  Judgment  for  |765«C0  and  ooste  on  Feb,  18,  1918, 
acaintit  Albert  I>.  Hatalby  and  Charles  D.  Hatalby,  oo* 
partners,  an  Satalby  Brothers;  that  an  execution  was 
Issued  thereon  and  returned  by  the  sheriff  in  no  part 
satisfied;  that  the  defendants  for  ssae  years  prior 
to  ths  Judgment,  had  conducted  a  reetaxurant  and  saloon, 
and  that  ia  the  conduct  of  the  business  various  per- 
sons had  be cone  indebted  to  them;  that  they  had  eer« 
tain  real  and  personal  property  which  oould  not  be 
reached  at  law,  but  which  ought  to  be  applied  to  the 
yaynent  of  the  said  Judgment;  that  the  defendants  organ* 
ised  a  corporation,  the  oertifioate  of  incorporation  being 
recorded  in  (2ook  County  June   20,  1914;  thnt  they  subsorib* 
ed  for  practically  all  of  the  stock  and  to  pay  for  the 
I,  had  conTeyed  the  personal  property  which  had  oon* 


\ 


QPhCS,  •  DSX 


ai^-' 


.YTR 


,ar 


(       v^»'-)/Xsq!;A 


'4-     -.    isstf  »0S,.     ,«.,w    a-    ^ii,    -._ii;._^_.»    .... 

•a*vo»»i  t>')jl   si  JutU   d«si8XX«  ;ri3MUtJL«Xii/Boa   •tU  jIsjUIw  fil 

,axex  ,6X   .tfn'i  .10  itJeoo  un^  OO.garii  i;9']t  ^nottsbttt  »  ^* 

'•or    .X'JCaIjMI   .a  soI'XAclC   btfM  ySlMiM   .a  ft«tfXA  j^ani^o)* 

.)  V   .-oij'itofixs  f7i»  i  i-.ii    i&t9iiioxS  XftluitiX,  aA   (•isfr;^^*^ 

,itooX»8  bn-^i  trnn»ni9%'Z  m.  h^toubnito  bjui  ^itrnti^^l  tit  oi 

•T»e   but*   x-itii  i/uii    {mttiAi   9i  b9,t'(/ooAi  •ntAtttf  htd  •a«« 

»cf  ion  J>£uo*  HoXitir  V^oqonq   XfiWFOtt'xeQ  i>Rji  XM«rx  aXUki 

ad^    •!  Jb«XI<ii|^  9<r  ii$   tA»i^  At>mtm  Ijitf  «wjiX   fts  l>«il»«i»l 

-tfXiocffAra  x/^i  i*di   i^lQl   ,r>S  ftiujt,   ^invor  aCooJ    /li  t>f^o':oo*i 
tti(#  1«1  xaq  •#   tail  Jteo^a   lis   \o  LlM  icXX«9i.t04i'x<3   t;«l  !»• 


ttitut«d  the  assets  of  ths  oo^partnershlp,  to  the  oorpor* 
atlon;  that  this  transfer  was  merely  colorable  and  for 
the  purpose  of  placing  the  property  of  the  two  Natalhys 
•ut  of  their  possossion  so  as  to  hinder  and  delay  oredl* 
tors;  and  t^iat  the  transfer  was  to  id  in  that  the  yartiea 
had  failed  to  oomply  with  the  proyisions  of  the  Bulk 
Sales  Law  of  Illinois.   The  bill  prays  for  full  disooT- 
ery  as  to  all  charges  made  therein,  that  the  transfer 
of  aosats  fron  the  partnership  to  the  corporation  ooai- 
plained  of,  May  1»e  declared  roid,  and  that  the  assets 
irtiioh  aay  be  disooTered,  aay  be  subjected  to  the  pay* 
ment  of  the  coaplainant*s  judgment,  and  that  the  do* 
fondants  aay  be  enjoined  from  selling,  transferring, 
or  enounbering  any  of  their  property,  and  that  a  re* 
eeirer  may  be  appointed.   About  a  year  later,  on  July 
12,  1916,  a  motion  was  zaade  by  Silas  J.  Whitlock  as 
trustee  in  bankruptcy  of  the  estate  of  Charles  D.  Xatalby 
and  Albert  I>.  Ibitalby  indiTiduadly  and  as  oo-partnera, 
and  also  as  trustee  for  Nat{Xby*s  a  corporation,  for 
leare  to  interrene  ae  a  party  complainant,  and  to  filo 
an  amended  and  supplemental  bill,  and  the  court  entered 
the  order  allowing  the  motion;  and  on  the  same  day, 
Silas  J.  Vhitlock,  as  trustee,  filed  his  amended  and 
suppletaental  bill  which  reoited  the  fact  of  the  filing 
•f  the  original  bill  and  the  substance  of  it  and  proceed* 
ed  to  allege  that  upon  the  filing  of  that  bill,  the  defend* 
anta  therein  named  were  served  with  process  and  appeared 
and  answered  and  that  the  cause  was  thereafter  roferred 
to  a  Master  in  Chancery  who,  after  hearing,  submitted 
a  report  to  the  effect  that  the  oonreyance  complained  of, 
was  fraudulent,  and  that  a  receiver  of  the  property  should 


tot  ba*  Bttlm^oCtiv  xJL9t»m  mim  ^**taaa%i  cldi  ijuu    inolta 

•JtMnco   -i^AXAib   iDuta  'X«l>itlf(  o^   tu>  oa  noiAa«c>ftoq  tlaif^   *to  Sue 

3fX«fi   ^  loialvoi^i  *rfj  iiiJt*  xlc,in9t>   oS  b^flint  bad 

•rooalb  liui   xo":!  v'\;«Tt«r  -'"■fi'f  «'^  "^o  w*I  «»iB8 

«aio9  nai^ntoq*(oa   »tii   oi  ^tdmr^at'zati  9fJ  mo'zl  •;r»a«a  ^a 

a^aaaa  *{1^   iBiii   intM  tblvr  be^iAtonh  »<r  \,jMK,to  b9tsU»£q 

»»\a0i  9Ai   oi  b9io*itii}ii  ad  \fia  ^k^fyctonXb  acf  Xi<uff  da  Urn 

•eo  ^<ij   ^AiU  J:>a£  .^naassMu/^  a*iiijuix«l<{aioo  aili   lo  ^aas 

t^l-xiBX^nani   «^itXiaa  esoal  l»aiii;otfr9  ^(f  HJ^^  alfuaiutal 

•«rf  js  *«*£?    tpf*    .^l^a^OTQ  ilstW   ta  XB*  sni'sarfatuoiia  -co 

>cXuT.  isa  t-xalftX  T^t^t  >^  ^t'OiOL       •ba;}iiioqqA  aif  xisuft  'X9tI*>o 

Ml  4&oX^l{lK'   .»  9MliQ  x^t  ^brsi  aew  ifai:}oiPE  «  ,fiX9£  ,S:X 

X^I**4*  .Ct  ai^X-SftJlD  "i«  #ift^9*  a«l#  la  xplquTinAd"  aX  aoiaifxt 
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hm   appointed,  which  report  wae  approred  and  a  reoelTsr  vaa 
duly  appointed  as  prayed  for. 

Thla  trustee ••  bill  alleged  further  that  ea 
August  6,  191S,  an  involuntary  petition  in  banlcruptoy 
was  filed  ai^ainst  the  two  Hatalbys  indlYidually  anci  as 
oo«partners«  and  that  they  were  duly  adjudged  bankrupts 
on  Maroh  23,  19I6.  and  that  the  complainant  Whitlook 
was  duly  elected  and  appointed  trustee  for  the  said 
bankrupts.  May  22,  1916,  followias  which,  an  order  was 
entered  authorising  and  directing  him  as  such  trustee 
to  file  the  necessary  suit  or  suits,  to  hare  certain 
net^s  and  mortgages  executed  by  each  of  the  bankrupts 
to  the  Miller  Brewing  Conpany  declared  roid. 

The  trustee  further  alleged  in  his  supple- 
mental bill  that  the  two  Hatalbys  conducted  tholr  busi* 
ness  as  co-partners  up  to  June  30,  1914,  at  which  tiais 
they  purported  to  hare  conveyed  tl^ioir  restaurant  and 
saloon  to  Hatalbys,  a  corporation^  and  that  in  and 
about  the  oonduot  of  their  business  as  co-partners 
they  contracted  an  Indebtedness  ai^gregating  $33,000. 

Bo  alleges  further  that  on  January  14,  1913, 
the  two  Hatalbys  entered  into  an  agreeaent  with  the 
Trod  Miller  Brewing  3o.  in  and  by  which  they  agreed 
to  use  no  beer  other  than  that  suuiufactured  by  the 
Miller  Brewing  Co.  provided  the  Brewing  Cozspaziy  would 
at  their  request,  loan  then  |25,000  to  be  evidenced 
by  their  notes  to  be  ssoured  by  a  first  lien  on  prem- 
ises therein  described,  and  that  pursuant  to  that  agree- 


,-XOl   i»«x^^<I   -^"»    bQiflto<;;q«   XJEWfc 
no  J'BfJ?  tfiUai/i   :>»j,»IX«  XlJtcf  a'mniouti  aid! 

slilvxiiCiMitf  t»9y^lb»  \lu0  ccrrr  x^^^  <^^  .ai9cii«q*oo 

.oiov  i>«TfiXs9l>  x<i.aq«oO  Bttlweaff  I9lir    ■"Wj    jj 

•-«Xci(jv<s   sijri  n.t   &»3«>IIa  isriiiw^  aai^utt   gH? 

«Xfixf(f  aXwriJ  i>»tc>i^bn9o  ffxcfXtiictisK  «»?#  9tSt  jaAi   XXicT  Xi5;^n«i9i 

ttoX^r  itolAn  is  ,iMQX  ,0€  »nuL  <W^  ^  aY«»crl"c«q'^e  «(9  «soa 

atf»  itfjnuBS9*t  tknti}  b«x<»vooo  •Yi«K  oS  bo#T<MtrKiMr  x**** 

titXA  lyx   $Rdt   b£:\d    ,0:>i#ttico^oo   e    ,a-^X«#A%  03   rroolsa 

a*c«flj^svoo  c«  sa«fti»u«f  tl»t:4   to  tvubnoc  ^i  J-u<Kf« 

•060  •  8^  Bnit«;|etcg:j»  aanni^a^cfafenjt  oxs  ba^o«Hnoe  \9tli 

,CX<?X   ,M   X'XAtfitflT.   r;  .    x^tiS'tuI   sosaXXa  aiK 

•fi^  tiilf!  ia*tm»-i2i^  oa  o^njt   ^t^.trrs  axtfXjft^«H   ort  orii 
i>«'»rxaa  X**^*  rfoiriw  x^  ^f'*  ^^      •         ..iXvfft'sg  i:»iXi:<i  J)9i:^ 

cXjjou  Xfu<<I'3<)r)   ricilwnxSi  9iii   b9bi\'  .^nivsiS  anXXXM 

-«»i5  ao  nfftiX   Jnii't  a  xrf  Jbfuxwoa  .<  aaioir  iXofCi  xtf 

•aatais  imtf   01  ;}'juu(a'utQ  ^jadd    bcrjn   .batflvoaai)  nXnt^al   aaai 


ment,  the  Hatalbyo  did  th«r»aft«r  requ««t  the  Brewing 
Conpany  to  loan  them  #25,000  on  July  25,  1913  on  which 
date,  Albert  D.  KataHoy  and  wife  executed  their  promis* 
eory  notes  ag^rei^ating  the  auu  of  $12,500  to  secure 
which  they  executed  their  trust  deed  conveying  to  Will* 
i«a  Volbert,  trustee  and  Silas  H.  Utrawn,  euccessor  in 
trust,  certain  real  eetate  which  we  shall  dt^eignate  as 
lot  16,  and  that  a  year  later,  on  July  25,  1914,  and 
pursuant  to  tlm   same  a^^reeoent,  the  sazae  parties  exs*» 
euted  further  not«&  aggre^jating  the  sum  of  ^2,000,  to 
■eoiure  which  they  executed  another  trust  deed  to  the 
sajse  parties  as  trustee  and  eucoeseor  in  trust  conrey* 
log  the  saae  lot  19* 

The  bill  further  alleges  the  execution  of 
notes  and  mortgages  by  Charles  D,   Hatalby  and  wife  exe* 
euted  on  the  same  dates  for  the  easke  amounts,  to  secure 
which  they  exeoutcrd  truete^eeds  to  the  satie  parties, 
oonreying  the  adjoining  property,  lot  20. 

The  trustof*  further  alleges  in  his  bill  that 
on  August  2,  1912,  Charles  S.  Natalby  and  wife  executed 
their  notes  in  tho  sum  of  |2«600  payable  ^125,00  on  the 
sooond  day  of  each  and  every  month  for  eleven  months 
with  a  final  payment  of  $1,125  due  12  months  after  date, 
Intf^rest  at  6  per  cent  per  ann\im,  tosecure  which  they 
executed  their  trust  deed  to  I«ah  Liebraan,  convey! rig  ^ot 
20,  and  that  Abraham  J.  Liobnan  is  the  owner  and  holder 
Of  those  notes* 

This  bill  further  alleges  that  en  the  saao 
date,  Albert  Ji,   Hatalby  and  wife  executed  their  promissory 
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aotfis  for  tha  aaac  amounts  and  in  the   »«a«  terms  «■ 
to  payaont  and  interest «  to  socxire  whioh  they  txoout* 
•d  tlieir  truot  deed  to  the  same  tznistee  conveying  lot 
19,  and  that  this  indebtedness  was  afterwards  o.-^oeled 
and  released  of  record  and  the  trustee  oharges  the  faot 
to  bo  that  these  transactions  b«?twe«n  the  Liebmans  and 
the  two  Hatallqra  are  usurious  and  that  both  of  the 
loans  were  nade  as  part  of  the  sane  transaction  and 
that  if  an  accounting  were  taken  and  had,  it  would  show 
that  usurious  int  rest  had  been  paid  to  Liobaaa  by  the 
Hatalbyo*  and  that  pursuant  to  law  and  in  accordance 
with  oqtiity  and  good  conscience,  the  amount  that  should 
be  paid  to  Liobnan  is  much  less  than  the  amount  of  tbo 
instruments  and  has  been,  in  faot,  fully  paid. 

The  trustee  further  alli^ges  in  hio  bill  that 
on  HoTcmber  8,  1915,  the  Brewing  Cozapany  filed  a  bill 
in  the  Circuit  Court  of  ^ok  County  se^^king  to  foroclooo 
the  mortgagosexoouted  by  rHiarles  D.  Hatalby  and  wife 
oorering  lot  20;  that  the  interest  of  the  Brewing  Company 
in  this  lot  by  roason  of  the  notes  and  trust  deed  exo* 
cuted  by  Charles  D.   Hatalby  and  wife  is  inferior  to  the 
claim  of  the  complainant  trustee,  and  that  by  reason  of 
tliie  fact  tliat  these  loams  are  ultra  irires  and  that  tho 
Brewing  Cooqiany  is  not  authorised  to  do  bueineos  la  tho 
State  of  Illinois;  where  thifl  transaction  was  made,  ths 
notes  and  trust  deeds  are  roid,  and  that  the  Brewing 
Company  should  be  restrained  from  furtlier  proceeding 
with  their  foroolosure  suit* 

The  trustee  further  alleges  that  the  money 
described  in  the  notoo  held  by  the  Uiller  Brewing  Company 
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was  neT«r  r^oeiTed  by  the  Satalbys  or  us«d  by  them  in 
th«lr  rcBtaurant  and  aaloon  buainnsa  but  wa»  used  to 
ptiy  off  *  thon  oxistlxig  indebtedness  on  the  two  plsoes 
of  real  estate «  lots  19  and  20,   which  Indebtedness  was 
owned  by  the  Joseph  Schlits  Brewing  Company  which  held 
a  lien  on  thOBO  two  lots  by  reason  of  a  similar  contract 
to  the  one  later  entered  into  between  Hatalbys  and  the 
Miller  Brewing  Company. 

The  bill  then  alleges  that  the  Miller  Brewing 
Company  is  a  Wisconoin  oorpcration  and  quotes  that  part 
of  its  diarter  defining  the  'ousiness  which  it  in  thereby 
authorised  to  conduct,  and  alleges  that  the  loans  made 
to the  Natalbys  represented  by  their  notes  given  to  the 
Brewing  Company  «#ere  not  made  pursuant  to  its  coirporate 
powers,  and  were  contrary  tot.ie  laws  of  Illinois  where 
the  contract  and  notes  in  question  w^rs  executed  and 
that  said  contract  is  ultra  Tires  and  the  notes  and  trust 
deeds  are  null  and  to id* 

The  bill  next  reoites  the  proTisions  of  the 
laws  of  Illinois  requiring  the  filing  of  cnrtain  state* 
ments  by  corporations  organised  elsewhere  upon  which 
they  amy  be  authorised  to transact  business  in  Illinois, 
and  that  after  the  Uiller  Brewing  Company  had  filed 
such  a  statement  and  had  been  authorised  to  dobusiness 
in  Illinois,  it  failed  to  comply  with  the  Illinois 
laws  requiring  the  filing  of  certain  annual  reports « 
and  that  in  February,  1909  the  Secretary  of  State  can* 
eeled  the  permission  of  said  eerporation  to  transaolt 
business  in  Illinois,  sinoe  whioh  time  the  eorporatien 
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ha*  be<>n  trantaoting  buRlneen  in  Illlnoie  without  any 
legal  authority. 

The  truBt**  next  allegea  that  on  Maroh  18, 
1915,  Albert  D.  Satalby  and  wife  oonT'syed  lot  19  to 
Anton  0.  Wille  by  warranty  deed  for  an  allegf^d  con8ider» 
ation  of  |1,COO«00  eubjeot  to  encumbranota  of  record; 
that  at  the  time  of  this  sale,  th«  property  was  Talued 
by  thfi   parties  at  |il8«SO0«O0  wMch  was  a  fair*  reason* 
able  market  ralue  of  the  property  at  that  time;  that 
all  of  the  creditors  with  claims  aggregating  sons 
$88,000.00  were  creditors  of  Albert  D.  ITatalby  at  the 
time  this  transfer  was  made;  and  that  the  lisns  of  reooWL 
referred  to,  being  fraudulent  and  Toid,  are  not  liens 
in  fact  upon  that  lot,  by  reason  of  which  Wille  has 
secured  the  title  for  ths  alleged  ooneideration  of 
11,000.00  to  the  loss  of  the  creditors  of  Albert  D. 
Matalby  to  the  extent  of  i»17,600.00;  and  that  it  is 
inequitable  and  unjust  that  Wille  should  rrc^iTS  the  pro* 
perty  for  such  alleged  eons  id '^ration  to  the  loss  and  4«« 
triaent  of  the  creditors  of  Albert  I).  Hatalby. 

The  bill  prays  that  an  accounting  be  had  and 
that  It  be  decreed  that  the  Miller  Brewing  Company 
is  operating  in  the  State  of  Illinois  without  authority, 
and  that  the  loan  Buide  by  the  Brewing  Company  was  v^tra 
Tires  and  null  and  roid,  and  that  the  notes  and  trust 
dseds  exeouted  by  Albert  I>.  Katalby  and  wife  be  delirered 
into  court  and  canceled  and  released  of  record,  and  that 
it  be  deterrained  that  the  conveyance  to  Wille  was  in 
faot  fraudulent  as  to  the  creditors  of  Albert  L.  Katalby 
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and  that  Vill*  "be  ordrr«d  and  directed  to  conrcy  said 
property  upon  paynent  to  hiia  of  the  euu  be  aotually  paid 
for  it,  together  with  any  sum  he  may  be  found  equitably 
entitled  to,  or  in  the  alternatiTO,  if  th«  court  find* 
that  Wille  made  euoh  purchasr  in  good  faith,  that  ha 
1»e  allowed  to  retain  it  upon  paying  its  Talue,  and 
that  ho  be  oonfiraad  in  hin  title  as  to  any  right  of 
any  olairae  of  the  crrditors  of  Al'bert  1).  Hat&lby  upon 
his  paying  thitt  ooaplalnant  the  aeosrtalned  value  of  tho 
preoices.   The  bill  further  prays  that  all  loans  made  by 
the  Jsiiller  Brewing  Gocipany  and  the  notes  and  aortgagoa 
giyen  therefor  on  lot  2C  be  declared  null  and  Toid  and 
that  lot  be  decreed  to  belong  to  complainant  as  trustee 
froe  from  any  lion  of  the  said  notes  or  deeds,  and  that 
the  latter  be  ordered  released  of  reoord,  that  an  account* 
lag  bo  had  as  to  the  transact  lone  between  the  Liolnaaaa 
and  the  Natalbyo,  and  if  on  such  aoeounting,  it  shall 
appear  that  usurious  interest  has  been  paid  to  the  Liob* 
mans  that  proper  ordero  bo  entered  determining  such  amount 
and  canceling  such  indebtedness  and  deolarin^g  the  notes 
and  trust  deeds  tol^iobaan  to  bo  no  lien  or  enoumbranco 
upon  the  property,  and  that  the  same  be  canceled  and  re* 
leased  of  reoord;  that  a  reoeiver  be  appointed  to  take 
possession  of  the  property  ia  question  and  that  an  i»» 
junction  issue  restraining  the  BroMng  Company  from  fur* 
thor  proceeding  with  its  foreclosure  suit  in  the  Circuit 
Oourt,  and  t>iat  ffillo  bo  reetrained  from  doing  anything 
to  becloud  the  title  of  lot  19,  and  that  the  complainant 
may  haTO  such  other  and  further  relief  as  equity  may  re* 
quiro* 
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This  supplffnitentAl  lilll  xuoied  th«  ori£;i&al  eoM* 
plainant,  PlQk  A  Conpan/,  a*  a  purtj  4«feadiait  tog«th«r 
with  Will*,   tit*  iilll«ir  Br««liic  (^wmpmny*  th«  Lit^maiw 
«ii£  others. 

Th«  d«f«ndAiit  Will*  filed  a   ep^dioJl  dfrmurrer 
to  th9  fMtleok  suppltta«ntnl  Mil.   the  Breviais  aompanart 
a  g«a«r«l  and  ■peoial  doRuurrvr,  and  th«  Liobimnt,  a 
gtk^TAl  d«!nurr«r. 

Th«  follovlng  /•»r«  •n  July  31 •  1917,  purtuaat 
f  *n  ardor  af  oeurt,  the  original  eeaplainant •  Flok  * 
Otm^rnvvt  f  ll*d  an  «a«ndod  aad  oupploMntal  %lll  oantala* 
InC  praotloftlly  the  same  allo^ationa  as  those  vhioh  had 
liooa  made  la  the  suppleaental  lilXl  vhioh  had  1»«ea  filed 
%gr  Vhltlook,  iiamiag  as  parties  dofondant,  Vhltlook,  the 
tntstoa,  Qsd  all   the  defendaata  nsAOd  in  the  supplaaent* 
al  bill  vhfoh  Whitleok  had  filed,  exeept  itself,  I'iok 
*  Coapan/.     On  the  sasut  dajr,   the  aourt  entered  an  order 
proTldlnc  that  the  sororal  demurrers  to  the  Whitleok 
sopplesumtal  liill  were  to  stand  as  deaurrers  to  the  s^ 
aeadod  and  suppleaental  bill  af  Pi  ok  at  C^agf>a«gr» 

Therettpen  the  trial  court  entered  a  further 
•rder  sustaining  all  three  of  the  demurrers  to  both 
•ttpplo»«ntal  bills.     Tho  eonqplainants  sleoted  to  stand 
bgr  their  respootlTO  bills,  whereupon  the  oourt  entered 
its  dooree  dismissing  both  supple^^iental  bills  for  want 
of  equity,  froBi  whiah  deorae  the   oonplainsnts ,  Vhitloak% 
trustee  in  baakruptey  and  J^iok  4  Ooapangr,  haTO  appealed. 
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¥•  vill  first  <3onftid<»r  th«  dttBOurr«r«  •<»  far  as 
thty  apuly  to   th«  auppleeiAntaX  bill   fil«d  by  Whitlaok* 
th«  trust*** 

Th»  dfliittrr«r  of  Will*  to   that  blXl  was  proper* 
Ij  fiuatain«4  on  both  of  the  two  iipooial  srouad*  alloic«4 
la  tho  dtttmrror.     this  bill  did  not  offsr  to  do  oqui^ 
as  to  Vills.     It  prayod  that  ho  night  b«  dsttre<«d  to  oon* 
Toy  tho  proporty  hnak  upon  yaynont  te  hia  of  vhatoTor 
sua  ho  had  aotoally  paid  for  it  togothor  with  any  sun 
ho  itight  bo  found  to  bo  o^uitably  entitXod  to«  but  tho 
••■plainant  did  net  of  for  to  pay  Wills  tho  sum  vhieli 
sight  bo  so  found  to  bo  o^uitably  duo  hisu 

T^  righto  of  Vhitlook.  thi*  true  too  in  bank- 
ruptoy^  oo  a  party  ooaplainant  a«;«inst   the  dof«ndaats 
MMod  in  hio  bill*  aro  suoh.  and  only  suoh,  as  he  do* 
rlTos  by  and  through  th«  proTisions  of  the  Bankruptcy 
Xav,     That  aot  proTid<?i<   that  all   oonvoyanoes  of  the 
bankrupt  vitiriin  four  months  prior  to  tho  filing  of  tho 
yotition^Bwdo  with  tho  intontion  and  purposo  on  his  part 
to  hlndfiir  or  dofraud  hio  er'.>ditors  shall  bo  null  and  Toid 
»•  againot  tho  or  editors  oxeopt  as  to  purohetoors  in  good 
faith  and  for  a  fair  oonoidoration,  and  that  all  of  suoh 
eonroyaneos  aado  by  tho  bankrupt  wit)iin  four  aonths  prior 
to  tho  filing  of  tho  petitidn  emu  whilo  ho  is  insolTont, 
whioh  aro  null  tmi  Toid  as  against  the  oreditors  by  tho 
lavs  of  tho  £»t«t«.  shall  bo  doomed  null  and  void  as  against 
his  oreditors  under  the  bankruptcy  act  and  further  that 
tho  trustee  nay  avoid  tho  transfer  by  the  bankrupt  of 
his  proporty  whioh  any  creditor  of  tho  bankrupt  night 
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hart  aroided  and  may  r«oeT<?r  the  property  so  transferrad 
•r  ItB  yaluc,  fr oa  th«  person  to  whom  it  irns  transfarrad 
ttolaas  ha  was  a  bona  fid«  holder  for  value  prior  to  the 
date  of  adjudioatlon  and  it  olio  proTidee  that  the  trustee 
ahall  be  deemed  rested  with  all  the  rights,  remedies,  and 
powers  of  a  juctgment  oreditor  holding  an  execution  duly 
returned  unsatisfied.   (Sections  67e,  70e,  47a) 

It  appears  from  the  faee  of  the  supplmental 
Mil  filed  by  Whitlock,  that  lot  19  was  oonTeyed  to  Wills 
by  Albert  D.  Satalby,  thn  bankrupt,  more  than  four  months 
before  the  filing  of  the  bankruptcy  petition.   The  bill 
oontains  no  allegations  that  the  oonveyance  was  made  with 
the  intention  and  purpose  on  the  part  of  Hatalby  to  hin* 
der  and  defraud  his  creditors  or  that  ha   was  insolTont 
at  the  time  of  the  conveyance  or  that  Wills  was  not  a 
bona  fide  purchaser  for  a  fair  oonsl deration.   It  appears 
from  the  allegations  in  the  bill  that  Wille  purchased 
the  equity  in  lot  19  in  good  faith  subject  to  certain 
enctmbrances.   If  it  develops,  as  the  complainant  allegns, 
that  those  encumbrances  are  void,  that  fatft  dora  not  give 
the  trustee  of  the  bankrupt  estate  of  the  grantor,  the 
right  to  avoid  the  oenveyanee  under  the  faots  alleged  ia 
this  bill.  If  the  trustee  has  any  rights  as  against 
Wills  under  the  terns  of  the  Bankruptcy  Act,  they  are 
the  rights  of  *a  judgasnt  ereditor  holding  an  execution 
duly  returned  unsatisfied, *  attaching  as  of  the  date 
the  title  ef  the  trustee  attaches.  Under  the  faets 
alleged  in  the  bill  no  sueh  orsditor  had  any  rights  as 
against  Wills.  There  are  no  faots  allsged,  showing  sr 
tending  to  show,  that  the  oonvsyance  to  hi««  regardless 
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of  th«  tlm*  it  waa  aadc,  was  a  fraud  on  creditors. 

ConaiderlnK  next   the  demurrer  of  th«  Millar 
Brewing  Compajoy  to  tha  bill  filed  ligr  Whltlook,  the  tru0teo» 
it  will  be  aeon  that  the  bill  dleoloaas  no  rights  in  tha 
oeaplalnant  aa  a^ainat  those  dafandanta  ao  far  as  lot  19 
la  oonoaraad  far  tho  aaaa  raaaona  that  it  dlaoloaaa  no 
rlKhta  in  hln  aa  asaiast  the  defendant  lille.  80  far  a« 
let  80  ia  oonoerned,  the  bill  disoloaes  that  long  before 
the  ooapleinant  was  appointed  tsrustee  of  the  estate  of 
the  bankrupts ,  this  defendant  had  filed  a  bill  in  the 
Ciroult  Court  of  Cook  County  to  foredoae  the  trust  deeds 
oonveying  lot  &0»  glTon  to  seeure  the  payment  of  the 
notes  held  by  the  Brewing  Compaigr*   There  is  muoh  dis* 
oussion  in  the  briefs  filed  by  both  partlea  as  te  whether 
the  aotion  of  the  Brewing  Coaipwiy  in  aaking  these  loans 
was  ultra  Tlrei^  and  whether  that  eoaqpany  was  authorised 
to  transact  business  In  Illinois  at  the  tine  the  loans 
were  made  and  consequently,  whethi^r  the  trust  deeds  and 
aotes  in  question  were  void  and  whether  such  questions 
ean  be  raised  collaterally  in  such  a  eaae  aa  the  one  at 
bar  and  also  as  to  just  when  the  rights  of  the  trustee 
in  bankruptcy  obtained,  whether  aa  of  the  Cats  of  the 
filing  of  the  bankruptcy  petition  or  of  the  adjudiea* 
tion,  all  of  which  questions  seem  to  us  entirely  imaterial. 
Tlie  trustee  aequlred  no  right  te  file  a  bill  until  he 
was  appointed  and  at  that  time  there  was,  and  for  sosm 
tiae  proTlous  thf^rete,  there  had  been,  pending  in  the 
Circuit  Court,  a  bill  filed  by  this  defendant  tefore* 
olsss  these  same  loans,  and  whaterer  the  rights  of  the 
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trust**  w«r«  as  to  1st  20  sr  as  to  tha  notss  aj»d  trust 
4«sds  hald  hjf   this  defsadant,  he  osuld  act  asasrt  tlMsi 
by  fixing  A  bill,  whether  original  or  supplemental,  in 
a  sourt  vhoee  jurisdiction  le  conourrent  vith  that  of 
tha  Oiroult  Court,  where  the  foraolosurs  action  was 
pending,  ssekiag  a  deeree  restraining  the  further  pross« 
outlen  of  the  foreclosure  suit  and  declaring  the  notes 
and  tiUst  deeds  inrolTed  In  that  suit  Told  and  dlreoi* 
Ing  that  the/  b«  saaeeled.  But  it  was  both  his  right 
and  his  duty  as  such  trustee,  upon  finding  that  a  for** 
olesurs  suit  was  already  pending  in  the  Jirauit  Court 
InrolTlng  these  rery  notes  and  trust  deeds,  to  whloli 
suit  his  bankrupts,  the  makers  of  the  notes  and  grantors 
•f  the  trust  deeds,  were  parties  defendant,  to  inter- 
Tsaa  la  that  suit  and  not  come  into  such  an  action  as 
the  one  at  bar. 

As  to  the  demurrer  filed  by  Llebnan,  it  is  our 
opinion  that  It  also  wub  properly  sustained  to  tha  sup* 
pleraental  bill  filed  by  T/hitlook,  the  trustse.   The  alia- 
gatlons  of  the  bill  involying  the  LlelKsan  loans  are  rtry 
eoBfusing  ^nd   Indefinite.  The  bill  rtoltes  that  thess 
loans  are  usurious  end  that  the  amount  now  due  en  the 
US tee  seoured  by  trust  deed  oonr eying  lot  80  Is  aash 
lass  than  the  face  gf  the  notes  and  It  is  also  alleged 
that  thss*  notes  were  exaoutsd  as  a  part  of  the  saaia 
transaotion  InTolTlng  the  notes  secured  by  trust  deed 
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eomrcjring  lot  19 »  wliloh  latt*r  had  b««n  a&ae«Xe4  aaA 
reXft«a«d  of  reoord  tmd  that  thoroforo  th«  forautr  notas 
hara  in  faot  baon  paid  la  full.     Tha  Mil  pngro   that 
an  aoeountiag  aajr  ba  had  batwaan  tho  Lia'taana  and  tha 
Katalbjrt,  and  that  if  It  appaaro  that  uaurieua  !»• 
tarast  hao  baan  paid,   the  amount  ohall  ba  detaradaaA 
and  tha  aata*  aaneftlad  and  tha  truot  daada  daolara4 
BO  lien  ar  aaouabranaa  an  tha  property,     Tha  bill 
daao  nat  offer  to  do  aquitjr  aa  to  Liabman  in  oaa* 
it  ia  1 9unA  that  any  m\m  ie  equitably  due  hia  on  faia 
aoteo.     From  the  allegations  oontained  in  the  bill* 
it  appears  that  tha  Liataon  loans  are  entirely  regu- 
lar and  not  uaurioaa.     All  allegations  in  the  bill 
to  the  contrary  are  eonoluaiona  merely  and  the  bill 
for  that  reaaoa  was  properly  held  bad  on  thl«  de* 

Wa  will  now  consider  these  sereral  doKurrars 
so  far  as  they  apply  to  the  supplaraental  bill  filed  by 
the  original   ooaplalnant,  fiok  *  Ceapany. 

The  denurrnr  of  Wille  was  properly  sustained  to 
that  bill  alao.      It  appears  tmut  the  faee  of  the  bill  thai 
tha  QOMplainant  reoorered  its  judipaant  againat  Wille* s 
grantor  in  JSTebruaxy,   1015,  and  that   the  oonTeyanoe  to  wills 
was  aade  a  aoath  later.      It  appears  further  froa  the  faoe 
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of  %h»  bill  thai  th«  Utl«  to  th«  lot  ooaroyod  to  Willo 
imo  rnclKtorod  imd«^r  tho  Torrona  Aet,  «iut  that  no  oar* 
iificato  of  tho  juflgriont  rAoovoriHl  by  Piolc  ft  Ooapoxgr 
WHO' OTor  filoa  with  tho  Roglatrar  of  Tltloo,   ((Uthouftli 
on  ottoskpt  to  f  ilo  it  «R0  mt&m  oome  ti»«  of  tor  tbo  ooa* 
▼oyaaoo  to  lillo)   ond  tliK'roforn   that  oonyoyaaoo  «ao  in  no 
vajr  affootod  by  thi^  jodgaiont  ao  It  noY«r  bnoamo  a  lloa 
acainot  tho  proporty  lutUar  the  prorloiont  of   tho  Torroao 
▲ot  with  rogar4  to  Jua«?a<?nto*     Tho  aj^ollimt  oontoado 
that  thooo  froTlflioao  of  tho  Torrono  Aot  to   t)io  offoot 
that  a  jttdfliaont  ohalX  not  bo  a  lion  upon  rogistorod 
laad  until  a  certifioo.to  or  oortifiod  oopy  tlioroof  io 
filod  ia  tho  offioe  of  tho  Roeiotrar  and  a  meaorial 
of  tho  ooAO  io  ont»r«d  upon  the  rogiotoe  of  the  last 
eortifieato  of  tho  titlo  to  bo  affootod*  aro  uaoonoti* 
ttttional  in  that  thoy  riolato  iSootioo  St  of  Artiolo  TZ 
Of  tho  Coaotitutioa  proTiding  that  tho  foreo  and  «ffoot 
of  jiMl^nonto  ohall  bo  uaifora.     Xt  hao  boon  ropoatodly 
hold  that  thifli  oourt  hao  no  aothority  to  doolaro  any  aot 
Of  tho  Logislaturo  unoonotitutional  and  Toid«     If  thio 
oaoo  inrolTOd  th«  ee noil tut ioaality  of  tho  Torrona  Aot, 
•r  any  part  of  it.  tlw  aypoal  should  haTO  boon  takon  to 
tho  Supramo  Oourt  and  aot  to  thio  court*     But  tho  oaoo 
oannot  bo  oaid  to  iarolTO  tho  Talidity  of  that  Aot  with» 
ia  tho  Moaniag  of  tho  at&tuto  for  it  appmre   that  ito 
Talidity  woo  aot  quoetlonod  ia  tho  trial  o««»t«  C.O.O.ft  8t.L. 
fii  99f  Xjl  MS^Silil.  ^90  Ul.  104;     ppi^yfto  <?1?^^  SM^  ^^"^^ 
Voifsht .  161  HI.   337.     Appollanto*    contention  that  thio 
proTisioa  of  tho  Torrona  Aot  ao  to  Jadgnonto,  io  uadoaati* 
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iuti«a«l  appMuni  f«r  th«  fir«t  ttn*  la  its  r^ply  brief. 

Th*  1»ill  «ll«g«»  no  f&ota  shoirinc  any  •quitiai 
wh«t«T«r  in  Piok  A  Cesuyaigr  »•  against  Willt,  sithcr  luidajr 
••otion  49  of  th»  Oiamamry  Aet«  or  any  ethar  lav. 

Am  U>  thm  Atumrrmr  af  tii*  Millar  Braving  Ceapaxqr 
t*  iha  «u9pl«a«iital  bill  fil«<l  by  Piak  ft  Ooayany.  it  will 
ba  aaftn  (a«  ia  the  oaaa  ^t  %}»  «;hiUaak  bill)    that  tha  bill 
4iaaleaaa  tm  rie:ht  ia  tl&a  oaivlaiaaat  aa  a^aiaat  tbaaa  da* 
fandanta  ao  tufT  aa  lot  19  io  ooaoaxnad  far  tha  aaaa  reaaoaa 
that  it  dia«lesa»  ae  riffhta  ia  it  aa  a^aiaat  tha  defandant 
fillt.     Aa  to  lot  19.  tha  quaatl^a  of  vhatter  tha  Braving 
OMQMogr'a  notaa  ara  Talidl  and  a  good  lion  is  vholly  ia» 
■atarlal  ao  far  aa  j^iolc  &  Ooai^ny  ara  oonoaraad  for  avoa 
if  th«y  W9r9  Toid,  it  aTaila  than  nothing  for  tha  titlo 
ia  out  of  tha  makara  of  tl:toaa  notaa  and  ia  tr—  and  oloar 
of  any  lion  by  raaaon  of  tha  juOgnant  of  l?ick  4  OoaaNUQr* 

Aa  to  lot  29,  tha  oupplOMontal  bill   of  JPiok  k 
Gonpany  is  alao  damurrablo*  «o  far  aa  tho  Braving  Coayaagr 
ia  ooaoamad.     Pick  At  Ceapany  vaa  a  JtidgaM«t  oroditor  of 
tba  Katalbya  vith  a  good  Jadgmoat  lion  againat  lot  80, 
aubjaot*  taovaror*  to  auoh  righto  as  th«  Braving  Coaipaay 
aight  haTO  la  that  property.  \qr  Tirtuo  of  thair  aortgago 
which  was  iprior  to  tha  ra  ooTory  of  tha  Pi  ok  &  CSonpaay 
4ttdg«Mrat«     It  ainpaara  from  tha  all  ogat ions  eontainod  ia 
tho  bill  filod  by  ^i  ok  at  Company  that  a  oortifiad  oosy 
•f  tha  Judgnont  thoy  had  raooTored  against  tha  Hatalbys 
vas  fllad  vith  tho  ragiatrar  •t  titles  on  April  14 »  1916. 
Zt  appoars  further  that  tha  oast   tvanty  faat  of  lot  80 
ia  rogistarodl  undar  tho  proTisioaa  of  tho  Torrons  Aot» 
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and  that  the  ir*st  thirty  f«*t  of  that  lot  Is  not  regis* 
torod.      Th«  bill  also  allogoo   that   tlto  oxooutlon  whloh  was 
lasueci  on  the  day  follovlng  th«  reooyory  of  tho  Jud|;^«nt 
In  February,  1919  was  duly  returned.   In  no  part  aatiaflod 
in  May  of  that  yaar.      Tho  judgaont,   th«r«for«,  iDOMuao  a 
lion  as  against  the  vest  thirty  feet  of  lot  20,   alx  asonths 
before  the  Braving  Coajpany  filed  their  foreolosure  suit. 
As  a  judgment  er^idltor,  with  a  yalid  lien  a^gainst   the 
property  InrolTed   In  the  foreolosure  suit,   subjeet  to 
sueh  rights  as  the  oooplalnant  in  that  foreclosure  sul^ 
UKy  hare,  by  reason  of  its  notes  seeured  by  the  trust 
deeds  sought  to  be  foreolosed  in  that  suit*  Pi ok  &  Coapaay 
•ould  obtain  full  relief  in  that  foreolosxire  suit  itself, 
JJUEfi  2x  2M  Yoloano  afftter  Go. ,  j£t  aj.,  13  Gal.   6S;  ^  Parte 
Kobly.  19  8.   C.   337j   l^lghtiaan  x^.  Yayyan  22,*  ^^f  ^^»   371. 
Zn  the  latter  oaee  at  page  377,  our  :;uprtt&e  Court  says 
that  "parties  harlng  an  interest  in  the  subjeot^natter 
in  equity  who  axe  either  neeeasary  or  proper  parties  to 
sueh  suit  if  not  na^e  so  by  the  plaintiff  nay  eeme  in 
by  vay  of  application  to  int^^rrene  and  be  muUi  iMrties 
— IpXalnant  or  dn^fendant  to   the  end  that  their  interests 
SMiy  be  adjudlocited  and  pro  tooted."     In  Wehrheia  ▼.   ticilth. 
ZM  111.   34ft,  at  page  330,   the  i^upreme  Court  speaking 
of  a  Judgaent  creditor  eoeupylng  a  position  analogous 
to  that  of  Pi ok  &  Oonpany  here,   says  that  suoh  «r editor  vas 
not  only  a  pro9«r  ^axty  to  the  foreolosure  proeeedlng«  but 
vae  a  neeeesary  party  if  the  snrtgagee  sought  by  these 
prooeedings   to  affeot  in  any  vay  the  rights  and  Interests 
tf  the  Judgment  ereditor  in  the  pr«sises«     A  bill  vill 
not  lie  hy  Piok  4  Oeapany  in  a  court  vheee  Jurlsdietion 
is  ooneurrent  vith  that  in  vhloh  the  foreolosure  suit  is 
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f«ii41ng,  •••kin|[  aa  Injuaetion  r«Btmlnliig  that  ault 
and   th«  aTOidanee  and   ea](io«latioii  of   th«  notaa  and 
4««d»  th«r«  inrolTad.     A  for*olosar«  auit  will  sot 
be  •njolaed  for  tUo  roll of  of  ono  vfao  Might  obtala 
full  roliof  In   that  suit  itoolf.     22  qyo.  810;  HayAre 
li.  ^^  nm9^^o^  HA.  SjUl  2aL'  ^^^  <3al.   646;  li^fiSA  2«. 
Bakor.   04  Sal.  475.      Th«»  faot  that   th«  parties   to   th« 
injuaetion  proaoedia^  aro  not  th*  stuno  a**  the  parti oa 
to  th«  proooediag  oeught  to  b«  «njcin«»d»  dooa  not 
rslioTO  th«  oaao  from  tba  oporatloa  of  tho  rul««  whioh 
io  for  the  pvurpooo  of  protoetiag  the  rights  of  oourto 
rather  than  parties,   to  aroid  iMnfliet  of  Juriodiotioa 
and  to  prevent  oeafuaion  and  dela^  la  the  adainiotrai* 
tioa  of  juBtioe.     Crovlex  t.  DaTia,  37  Cal.  2M« 

Sigh  ia  his  work  on  lajuaetioaa  at  Soo.  52 
aajrs   that  it  ia  a  voll   ost«bll»hod  rule   that  "an  in* 
Juaotiott  will  not  Vo  graatod  to  stay  proooodinga  in  tho 
•aae  oourt  of  oquitgr*  either  upon  the  applioatioa  of 
tho  parties  to  tho  prooeedinga  sought  to  be  enJoined« 
or  of  strangers  to  suoh  proQeftdingo*   8iBe<¥  a  departure 
froa  the  rule  would  load  to  interminable  litigation." 
That  author  aays  fartlMr  that  ia  situations  where  tho 
aiiplioaat  for  the  restraining  ord^r  oan  ordinaril/ 
avftU  himself  of  all  his  equities  with  full  of foot,  ia 
the  proooediags  sought  to  be  enjoined,  »  eourt  of  oquitjr 
will  tM»t  enjoin  sueh  proooediags  when  no  reason  is  shown 
wh7  the  party  el  aiming  to  be  aggrrioTed  e«nnot  pro  toot 
himfiolf  by  interposing  hie  defrnoe  in  the  former  euit* 
We  doom  th«so  prlnelplee  applioablo  to   the  aitaatioa 
in  the  eaao  at  bar.     The  bill  does  net  allogo  that  the 
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•Mvlalmuit  oannet  g«t  full  relief  in  tha  forveloBur* 
pr»«««4iiic  or  that  it   oould  not  s«ourc  auoh  relief 
there  aa  «xp«ditioueljr  a«  it  oould  'bf  »  sflVMrata  bill. 

The  Lietaen  dmurrer  wee  properly  eusteined 
te  the  Bupplffinentel  hill  filed  by  Pick  A  CeMpejny  for 
the  e«me  reesone  it  van  properly  eueteined   te   the  eup* 
yleoentel  hill  filed  hy  whitlook,    the  truetee  in  hanle* 
ruptoy* 

It  ie  urs*<il  generally  hy  the  appelleee  in 
eappert  ef  the  dt^ourrere  that  heth  eupplementatl  hills 
were  euhjeei  te  demurrer  in  that  they  were  not  geraaae 
te   the  original  hill  ef  Piok  &  Coaipany  and  were  net 
properly  filed  as  aaend»entB  thereof  or  suppleaental 
thereto.     There  the  partiee  are  at  iasue  upon  the 
•riginal  hill  aitct   faote  ariee  n^ch  ehow  that  it  ia  nee» 
eeaary  to  pray  for  further  relief  or  for  additional 
4i a 00 Yery  or  if  new  ohargea  are  required  to  he  BUi.de, 
it  ia  proper  to  hriaf  auoh  additional  natter  into  the 
oaee  hy  aupplemental  hill.     A  aupplemental  hill  stay 
alao  he  brought  not  only  te   inaiat  upon  the  relief 
already  prayed  for  in  the  original  hill ,  but  upon 
the  ether  relief  different  frost  that  which  wae  prayed 
for  in  the  original  hill,  where  faete  whioh  hare  ainoe 
ooeurred,  any  require  it*      (Stery*a  Squity  Pleading, 
Seetiona  335  •  336). 

Centainly,  aa  the  appellees  contend,  the 
pleadings  of  the  appellanta  inTolred  here  are  yery 
lanuBual   and  inartificial,  aa  to   the  varioua  partiee 
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iaTolT«<l»  bvit  w«  1mt«  not  oon«icior«d  that  question » 
Ittftmnuoh  oe  our  opinion  i»  Uukt  oil   iho  4«Hurrcrs  v^re 
properly  sustainod  to  both  otipplonontal  blXIOc  oa  othor 
crouada. 

Voy  tho  roaoona  giroa*  the  deor««  of  tho  trial 
oourt  is  affiraod. 


^m^lf'B.^itfi  tmif   ©♦^ts;  i-v.a.T. 
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KR,   JUSTIOI  TffCWIcar  4«XlT«r«d   tb«  eplaioo  ef  tJM 
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This  is  im  acttioB  «f  th«  first  aX«««  la  tiut 
^ixMinifiml  oeurt  of  Chioatgo  Vrcu^^t  V/  tht  0*  S*  WumHA 
O9m0tasir»  h»mimkft»r  ref<»rr««ii  to  u»  tho  plaitttlff 
ai^insi  Qtforgn  £•  for4«  teomliMftcr  r*f«rrftd  to  as  iho 
4«f«nd«jnt«     TH«  aotloM  ims  iMUlftd  ujMa  a  oontraot  vhftr»» 
in  th«  plaintiff  «crt«d  te  fumluli  oold  ntoraett  faoill* 
ti«»  for  «R  aMOttat  of  appl*a  •qual  to  5000  tenroXii  f»y 
vhlali  tJM  ii«f<md«»at  «cr««4  to  im;r  th«  ohargos  oiNi^fioA 
in  Xhi»  ooAtraoi*     Hy  tlM  torm  of  tM«  «toatr«et,  tho 
plaintiff  tm4«rtooJc  to  aaijitalB  in  lt»  murohcuao,  a 
tOBporaiuro  of  t}ilTt/*ono  to   thirty* too  de^reoo  Tahron* 
holt,  exoopt  during  ouoh  tl»oo»  ao  apploo  would  bo  takott 
ia  aMd  out  of  otovaco,  aft<»r  wtUoh  iiaoo*  tho  plaintiff 
oao  allowod  a  roaooaabl*  tiaio  to  ooeuro  tho  t«ai^raturo 
oallod  for.     It  oao  furth'^tr  provldo<i  In  th«  oontniiet  that 
if  tho  dofoadaat  did  not  storo  with  thm  plaintiff,  aa 
•aouat  of  apploo  oqual  to  ftOOO  ^arrolo,  ho  should  pajr 
to  tho  plaintiff  for  tho  oi^aM  rooorrod  hy  it  for  him* 
a  awi  o^ual  to  fifty  oonta  por  barrol,  for  tho  ooaooa* 
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flM  atorftg*  ••»«on  inToXT«4  in  this  <mi»«  w»i  timt  b«clak» 
aiilg  in  tta«  fcai  of  1914  tuMi  axt«n<liii8  to  tho  followlnc 
lligr*     JDaring  thin  noooont   tho  4ofoii(i&nt  otorod  3494 
1»A3rroX*  of  a992o«  with  tho  plaintiff  tmdor  tho  ooatmot* 
Tho  plaintiff *9  olfliiji  oonoioto  of  tvo  itomo,     ny  tho 
fiyot  ono,   tho  })l«intiff  alio««o  that  th«)r«  io  duo  it  froa 
tho  dofondont*  tho  oun  of  |l»StS»fta  for  oiora«o  and  oart* 
0C«  ohaTKOO  on  tho  applos  •tor'^d  with  it  Iqt  tho  dofondant* 
Ondor  th«  oooond  it«n»  tho  plaintiff  ol&iaui  4fWO»00  ao 
liqulAatod  daaMCOO  for  tho  olloisod  failuro  of  tho  dofttod* 
aat  to  otoro  15#d  barrolo  of  apploo  at  tho  rato  of  fiftjr 
oottto  por  ban'olg  that  mMhor  hoing  tho  difforonoo  ho*» 
tvoon  tho  5000  horrolo  nontioned  ia  tho  oontraot*  «h4  tho 
Z4M  harrolo  whioh  tho  dofendont  plaood  in  otoraeo  with 
tho  plaint  iff  uwior  tho  wntrm^t*     FolXewias  tho  fiXlsg 
•f  tho  otaiMooat  of  alal«  wUlo  \Qr  tho  }»laintiff ,  tho 
d«fittd«at  filod  OR  affidavit  •f  auurito  in  whioh,  ho  d*nlo<l 
owins  thft  plaintiff  aagrthinga  tmdor  tho  oontraot.  and  «1* 
lo«:od  that  nothing;  «ao  due  fron  hlM  to  tho  plaintiff  '"Igr 
roaoon  of  the  fMilurtt  of  tho  plaintiff  to  folfill  ito 
fart  of  tho  allo^od  ooatraot  with  rofereaoo  to  tooq^raturo, 
and  to  oxoroloo  roaoonahlo  ooro  and  diligeaoo  in  pro toot* 
lag  oaid  apploo  froA  dotorioratioa**     Tho  dofondaat  furthor 
doaiod  owing  tho  plaintiff  tho  ito«  of  #TSJI«00,  alloging* 
ottoac  othor  things  •  that  tho  plaintiff  hnd  waiwod  any  right 
it  alight  havo  had  to  ro^uiro  tho  dof  oaaant  to  otaro  tho 
fvdll  aaount  of  5000  Varrola  oall«d  for  tgr  tho  oontraot* 
tho  dofoadont  aloo  filod  a  otat«nMiat  of  olala  for  not<^ff » 
allogiag  that  )qr  r^aoon  of  tho  failaro  of  tho  plaintiff 
to  liiaiBtaia  tho  ta^poratttro  ooatraotod  for,  tho  apploo 
ooataiaod  in  oortaia  opooifiod  loto,  making  up  oight  oar* 
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1»«A«,  wliiah  vr»  la  gi^^d  ooaaitiea  mimn  pl»o«il  la 
•Ura««  with  Um  i^aiaUff  la  ti)«  fall*  4«t«rior«t*4 
•Ml  it  1i«(MM«  a«««iiaar}r  to  rvpmiOt  than  and  vXthOrwm 
Vum  fraa  «tojra|E«  anti  sail  thmm  for  l«i»&«  tfe^n  %h» 
4«f<NMUuit  oeulti  and  woultf  hara  raoelYed  far  Ui«m 
at  their  fair  aarkat  TaJLua  if  ha  had  liaan  a\>l«  to  «itJk> 
4rwm  than  froa  fttora«;o  in  good  oonaitioa*  at  the  9r*p9T 
aaaaoa*     In  hio  aat^ff »  tho  dafoaiiaat  olaiaad  damagaa 
ia  th«  mm  •£  #1»386»S&* 

A  trial  was  had  Vefore  ft  Jui7«  reroultini;  in 
a  fordiet  in  faYor  of  tho  plaintiff  for  tho  aua  of 
#l»4a7«9a.     During  the  ooneiUi>ration  of  the  d«ftta4aat*» 
Motion  for  a  now  trial,  tho  t>l&intiff  filed  a  roni tti tor 
far  #391*50  upon  the  oovtrt*o  au£;;«feetioa«  whorev^kon  the 
Motion  for  a  new  trial  aae  OTorruled,  aa4  Jud^^eaat  waa 
oatored  aeaiaat  th«  defendant  for  H«096*4S,  froa  whioh. 
tho  deflmdaat  hao  appealed.     Tha  defaadent  haa  aai(i«aad 
•rrora  af footing  ^tli  itoMO  of  the  plaintiff**  olalM 
and  tha  plaintiff  haa  aaaigaad  aroso  orrora  an  to  Mattera 
af footing  the  d«feadaat*a  olaiM  for  sot*«ff* 

At  the  oloaa  of  tho  plaintiff's  oa«o«   the  dofei^U 
ant  aade  too  aotiena,   th«  firot  aaking  the  aourt  to  in* 
etruot  tho  Juigr  to  find  tho  ioauao  for  the  defendant  on 

tiM  ground  that  the  plaintiff  hed  not  Made  out  a  oaoo« 

the  jury    to    find 
ami  the  eeoond  tt.«^lng  t.h«  ocurt  to   inm truot/Ute  isr.uoo 

far  tho  defendant  aa  to  the  item  of  |769*<>0,     Tha  oourt 

•Terruled  the  firet  Aotion.  and  took  tho  eoeond  one  un^or 

adfiaoMeat,     Tha  defenaant  urgoa  that  tho  trial  oourt  orrod 

in  doayiag  the  firet  ate t ion.  but  wa  are  of  %3m  opinion  that 

it  aaa  proj^orly  OTorruled.     tha  plaintiff  had  aade  out 

Jlgig^  oaee  »o  to  ite  firet  itoa  9t  olalM*  Iqr  putting 
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\im  AmtwnAimt  on  the  •tajul  vaA«r  Swetion  53  of  ui« 
MuttiolpAl   Oourt  Aet»  lutcl  throu^ith  iii»»  •uteaittias  t« 
i)M»  jury*  t«»tiiAongr,  to  Utv  •ff««t,  tlmt  aa  it«al««A 
ftooeunt  of  ^«  sterac*  tta4  <Murta«£«  oiiarg«»,  laiUciaK  ny 
tlii»  itmt,     whlok  «Mi  mhown  th«  vitiUNia,  taiMi  iMiaii 
•]Mi«k«d  nji  ^  hl»  «niploy««0  ia  .Tun««  X9Xfk,  and  that  it 
oorraatX/  «iAt#d  tha  waeuot  that  th«  d«f«ttdant*t  books 
thovodi  «R«  duo  tho  plaintiff  «ift«r  bf^ia^;  i»#  ahaokaA  tu»« 
Tha  iaauas  raleod  V  tho  affldaYlt  of  m^^rlta  aa  to  tha 
•IXaitaU  failura  of  tha  plaintiff  to  da  tua  Tayious  tMn^o 
aallad  for,  on  ito  i>art«  trndar  th«  ionui  of  tha  e$oatraot« 
m9v  nuittara  of  iiaf<m»a,  Vut  it  mia  not  Inouabaat  u^on 
tha  plaintiff  to  intro4uo«  an/  proof  thr^roon  ia  oonnao* 
tioB  with  proaontation  of  its  ova  aaaa«     yurthar*  tha 
Aafandant  io  not  in  a  position  to  urga  tha  daalaX  of 
hia  Motion  aa  arror,  iaacKiuoh  aa  th«  rooord  dlaolooaa 
that  tha  Motion  waa  not  jraaaaad  at  tha  oloaa  of  aii  tha 
avldaaat* 

Aftair  tha  daf  oaciftnt  ted  re  e  tad  hio  oaaa«  tha 
trial  oourt  donied  tha  motion  which  h«^d  boon  m^da  at  tha 
olaiia  of  tha  plaintiff*  a  oaoa  to  iaatruot  tha  Jury  to 
find  tha  iaauoa  for  tho  dafoadant  aa  tha  aaooiul  itoia  of 
tha  jM.aintiff*fi  olaia»  aad  thia  ruling  has   alao  haaa 
aaaiimad  aa  mrrtir^  and  i«  pTO^»rXj  bafero  aa*  iaaanuoh 
as  l^ha  «Tid«ao«  ahioh  folleaad  it  in  rabuttal,  hMl  noth* 
lag  to  do  with  tha  iaoiaaa  iirrolTad  in  that  itim.     Iliia 
a«tio«i  ahauld  haYO  baan  allanrad,  aa  the  aridaaoa  aotab* 
liaiMo  a  ittiTar  on  tha  iwrt  of  tha  plaintiff  to  iaaiat 
ayoii  ooaiplianoa  with  tka   taraa  of  tha  oontmot,  oa 

tha  part  of  tha  dafaaiiant»  to  tha  full  axtant  af  tha 
ftOOO  barrala  wan tionad  ia  tha  ooatjraot*     tha  aridenoa 


.'«r»«»  5 


toirai:  8<5i 


^l  mdi 


^  q;tf  ;i«7ia>*/fo 


:Jr     «V»iJI 


•howi  timt  in  iiM  a«xl^  part  of  th«  iiiorftfici  season  la 
tku»  imXlt   tuo  <l«jr«aiiant  tJdlc*4  vlUi  «  Jir.  Oaiisen,   re* 
pxeaeatlng  the  plaintiff,   telXlnc  hia  that  his  ehipneots 
w«re  nmnlac  aliortey  t)uui  he  had  antleipaie4»  and  that 
Jsui  fear*4  lie  eeulu  not  \f  able  to  fulfill  Me  ooatraet 
for  the  entire  aMouat  of  &C00  Iwrrole,  but  t^iat,  if  the 
ylaintiff  in»ioto4  us)>en  Me  making  the  ooatraet  «;oect, 
he  vottX'^  go  out  en  the  otroet  an4  bugr  eneutvh  appleo 
to  fill  the  oontraet  ap«   to  vAiieh  Mr,  Gadoon  replied, 
aooordins  to  the  a«>fendaat*e  t«etiflwaBr»  *You  do  not 
nood  to  do  tluit«     JUot  Oijapl/  do   the  Veet  yt»a  oan  with 
tt»«*     and  aeeordiac  to  Mr.  Oadoon^s  teeiinoiDr,  *Vo  are 
not  toohniwal,  hat  do  the  heat  you  oaa**     This  wto 
elearljr  a  nalTor  on  the  part  of  the  plaintiff  no  to 
perfonaanoe  hy  the  defcmdant  to   the  full  extent  of  5G00 
iMurrolo,  proYlded  Mr*  Oadoen  had  pr«por  authority  to  hind 
the  plaintiff  in  that  regard,  tirhloh  the  plaintiff  donioo* 
The  OTidimas*  eho»«»  hovoTor*  that  Ur*  Oadoon  vao  tim 
ntanagor  of  the  i>lalntlff*e  stomce  murohounoo*  and  that 
lio  Rocotlatod  the  dealinao  with  the  defendant  that  led 
to  tlMi  oenouMnatien  of  the  oontraot  iwrolTOd  in  thie  euit} 
nad  the  eiridene»  further  ohomi  that  he  had  tiim.rp.9  of  the 
oolieitinc  of  otomise  buoinee»  for  the  plaintiff  and 
ceneral  eharto  of  their  otoraee  plant «  and  that  he  hod 
authority  to  tmk9  these  stora«;o  oontraots  without  ouh* 
nittlng  th««k  to  the  plaintiff,  and  an  he  put  it  In  his 
teotiaoajr  *TlMi  ttoMsead  ooagpaay  are  ht^uad  by  whatever 
buoineoo  1  ffOt«*     It  oeesui  olear,  therefore,  that  hla 
oonvereatioa  with  the  d«fend«nt,  to  whioh  wo  IviTo  re* 
ferrod,  wan  a  wttivor  of  thin  prowialoa  af  tho  oontraot, 
and  that  his  authority  to  reprc^sent  the  plaiatiff  wao 
broad  oaouc^  to  laelade  oueit  walTOV, 


Hi  tr'::^  .■j"5^'»   «vtt!f» 
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tk»  49fmnA»m%  furth«r  Mialgns  ^•rtniR  «rrer» 
iMiTiae  to  (10  with  his  olAia  for  ooWoff •     Wh«ih«r  or  not 
«flgr  02*  th«»o«  itro  woXl   tokon,  io  la»atotori«X ,  honroTOY. 
Iif  twioJfc  no  th«  dofiaFiulAiit  fAlXva  to  mUco  out  a  oano  oa 
hl»  »«t«off »  waA  uador  %k»  OYldmoo,  «a«  not  ontltlotf  to 
may  allowmoo  usdor  it»  «iul  tl»ir«for««  wnQr  orroro  that 
majf  hoTO  l9«oa  ooamittodi  la  ooimootion  with  tho  loouoa 
InTolYod  in  tho  oot^off ,  o«a  not  b«  oaid  to  havo  lajurod 
Hltt«     Ifarter  this  oliila  for  oot^off .  tlso  <jl«f«n4Aat  oovM£ht 
to  sbov  tiwt  oortala  loto  of  ajp^loo  Aegro£;atlnc  olftht 
ooro,  tuuA  liooa  partially  opollod  la  otoragOn  Igr  roaaoa 
of  lapxopor  oojro*  rata  tJaa  failure  of  tho  plaiatiff  to 
aalntala  9r<i99r  t«aporaturoo  a»  e  llodt  for  la  tha  oe»» 
traot.     7h«ro  van  oviaonoo  tontflnt;;  to  ouppXjr  all  of  tho 
•lananto  iaTDlvo4  in  this  ololm  for  «at»off ,  oxoopt  ao  to 
tho  aeaouro  of  Aana^^oo*     if  tho  oYi4»act(»  oupportod  tho 
oot-Hiff,  tho  4ofenii«Bt*»  noaaaro  af  Aaawctt*  «tt«  ^*  <li'* 
f oraaoo  Itrotwooa  tho  fair  aoj^ltot  falao  tf  tho  apploa  in* 
TolTtd*  if  thoy  had  b««a  vithdraim  from  otoro^o  la  «oo4 
•oiiAitlen  at  ooaooaaltle  tlaeo,  anA  tho  ottouat*  tha  dofond* 
ant  «ao  ablo  to  ohtala  for  thon  la  thcrlr  doMOKai  oondltloiii 
Tbo  otat«»  of  tho  oiridoaao  la  ouoli  a«  to  aaka  it  ttttorly 
iag^ooihlo  to  arrlTo  at  aay  eoaoXuflloa  ao  to  what  the 
daaofoo  of  tho  dofen«Unt  woro  ao  to  thooo  oppioo  laToXrod 
in  tho  olaim  for  o«t*off*  la  tho  flrot  plaoo,  the  oyI* 

doaoo  dooo  not  ndtiow  with  aajr  roao  ^aablo  doflnitanoo»,  what 
thooo  olKht  ooj*o  of  apploa  oo  nolo  tod  of*     Tho  toetiaongr 
oho^od  thot  thi^  eoaolotod  of  Oaaoo,  loa  Xiatio.     iS'iaaaaiHic 
and  Willaa<»twieo.     Ono  wltaooe  M|ra  *th«y  wore  sootljr 
laa  iiavia  aad  tflno-eap  with  tho  Ian  Dawia  prodoaoiaatijoe.* 


■'il'^r-t'    Tt     »^S, 


•ams,  wGi<i  different  vajritttles  in  bviv^ca  •  d»n  UaTla 
•ad  'iin0»ma99  prsdos&iiuitlQg,  *     Aiiotli«r  vitnsas  Mjfs 
*th«rfi  wffrff  ]l«n  isitviii,  GMtos,  VlXl(nr*twl4pi«  and  ftOm« 
Wln*>»s|ip«.     ?httr«  wmrm  m»rm  B«n  i)ATls  tlwn  on/  oth«r 
Tari«ty**     T1m»  «vld«>iko<^  disoloit^it  nothing  furthttr  mi 
t»  htm  mmny  \»«.rr«l»  of   thfta*  aiff«2*«nt  Kinds  of  «9!i;a«o 
««r«i  inrolTod  in  UkiM  qXaXm  for  o«t«off  •  Knd  tfao  onl/ 
tOfttisMtqy  in  %h«  rooerd  as  to^  thm  fair  auurkot  vaIuo  of 
sttoh  Applos  in  good  oondition»  was  tho  stotssMnit  of  eno 
witaoss  to  tho  effsot  tiimi*  in  tho  spring  of  1915 «  tlio 
fsir  fluurket  valuo  of  Bon  Do  vis  «i>plft«  VKa  fro»  #3*60 
to  #4*00  o  teorrol.     Tlioro  w«r«  sXso  in  oridmoo  tr^irt/* 
throo  I>&ily  Trode  Bullotins  for  diffsront  ds,ys  in  April 
•und  M^  of  1915,  oont&inlnfi  tlu»  mmo«  of  tlio  npi^lo* 
roforred  to,  anA  giving  o«rt»in  prioos,  but  w«  hAT«  not 
boon  able  to   find  sny  tostinenar  in  tht  rooord  showing, 
•r  tottding  to  show,  that  tho  prloos  an  oontainod  in  thos« 
tvado  bullotins,  oorroatly  roprosont  th9  fair  markot  Taluo 
of  thoso  various  kii^s  of  appl^B  on  tho  datos  glTon  in  tho 
btaietins.     As  pointod  out  tgr  tho  plaintiff*  it  wiy  woU 
bo  that  thoso  oots  of  figures  glTon  ia  tho  bullotins  aro 
asking  yriooo  anii  bids,  but  la  ojsy  ovont,  tho  rooord  is 
suoh  as  not  to  warrant  tmyr  infaronoo  that  thoy  aro  stato* 
sumts  of  fair  «arkot  mauos.     As  to  this  olaiJi  for  »•%• 
off,   th«»  rooord  i^  also  silont  as  to  what  tho  dofondant 
roalisod  froa  tho  oalo  of  the  s^plos  inwolwod,  in  thsir 
alli^od  daaagod  oonditioa*     Ayparontljr,  tho  dofOndasrl 
ondftttTorod  to  uako  out  this  olosMat  of  proof  on  his  sot* 
off,  by  moans  of  tho  starkot  roports  Just  rof<^rrod  to*     TlMI 
toetiiaony  was,   that  bgr  rsasoa  of  tho  dotorloration  of  thoso 
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App]L<7ii  <lu4»  to  impTopmr  fmpmr»t%at*»  anU  XA«k  of  Um  ri^lit 
•«rt  of  ocurOfli  b^oMio  noooBHAigr  to  r«paaac  thm»  maA  dlo* 
pooo  of  th«Bi  Ao  ropaokod  «oods.     Tlwi  irn4«  bulXoilaa  in 
quootion,   oontaia  «n  itom  reetdin^  *'r«9aolcod,  dloaolor«4« 
•  r  off  in  oeadltion,  difforont  kiadn**  givlxis  prieoo. 
A^in  Uvo  proof  io  aoflaiont  In  falling  to  ohov  th«t  ilMi 
pTiooo  ftppoMring  in  thono  bulXoiino  r«proooat  tho  fi«ir 
■Hurkot  vaduo  of  outA  oi»pI«c,  but  oT«ffi  though  tim%  «l«M«nt 
wmm  ooniMia«<i  in  thw  rooord,  ih»  d«f«ntittst*o  eaao  on  hio 
•oWoff  would  etiXI  b«  oiiort  of  tho  proof  n^ooooAry  to 
onobXo  hia  to  reaotBr  anything  \mdf>r  it*  boo<iu»o  th^r* 
io  BO  tottinonjr  anywhoro  In  tho  rooerd  to  th»  effoot  that 
tho  dofonaiMRt  r«o<^iT'^^d,  upon  tho  oalo  of  tho  daMngod 
opploo,  tho  fttilr  aorket  voluo  of  appXoo  "ropa^od,  dio* 
o«loro4»  or  off  in  oondition**     the  dofoaa6nt*n  toetii^iongr 
vito  to  x,hs  «ff90t  thftt  it  wao  iapoBoihio  for  hia  to  toXl 
juot  ohAt  ho  did  got  for  theoo  apploo  when  th<e/  woro  aold« 
and  in  on  offort  to  jptroTido  a  propor  teoio  for  tho  ooti* 
aato  of  hio  daaagoo*  hs  oought*  hjr  aoaao  of  the  trado 
bttXiotiao  in  quo^tiont  toolMw  vimt  thORo  kindo  of  ttppleo 
w«ro  brliii^ific  i^i  th«  tiMOo  tho  «ppI«o  inrolYod  in  th»  not* 
off,  woro  oold,     Itotf  aa  wo  har<!  ottitod.  tho  figuroo  ma»» 
aittod  aro  not  •ixovn  to  b«  thn  then  fair  aarkot  v«auo  of 
thOQO  opploo,  and  in  addition,   thoj^  aro  not  ohown  to  haTO 
ho«n  oold  for  thair  then  aarkot  TaIuo«  oad  eo  far  ao  tho 
ovid«aeo  in  tho  rooord  is  oonoornod*  tho  dofenciant  aa/ 
hoTO  oold  th«a  ooa«id#raVly  abovo  tho  figuroo  appoariag 
ia  tho  trada  bullotino.     Any  ftllowaaoo  in  favor  of  tho  d*i>rond» 
•at  und«r  tho  olaia  for  oot«»off«  mmm,  thoroforo,  oatiroly 
uaaarraatod  by  tho  rridtmoo* 
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Jm  t«  «Ti44n««  »ulnltt«4  V  th«  d<if«m<ijmt  in 
a««tlng  tte«  fir«t  IMa  •f  th»  )i>l«i.iitlf r*«  alaint  'whiah 
WM  for  »tor«c«  mn4  «urt«i«  «hiury««  on  muoh  avppl«e  mi 
tb«  (i«f entrant  »t«ir94  «ith  th*  i»lainiiff «   Ui«tr«  wia»  «Ti» 
4«n<9«  t«iifliii«;  to  Btam  th«  pr«i««»o«  of  higlwr  t«av«''«tttr«s 
thm  t^uio«  •9«ttlfimi  la  th»  oontroot*  ttiwi  n  r^euXtlim 
tmnAwm^Sf  of  Ui*  doterioratlen  of  ih«  afj^Xav,  and  iM 
^ttoeiloa  ftf  «tarih<$r  th«  dif fer«no«  in  i«qM»rfttiir«  m» 
••  chown  tiy  th«  «Tld«»}{>«>,  Imd  r«sul%»<l  Ira  smjf  cLttorloyw 
•tion  0f  tS&«  d*f«nattnt*»  *p]»l«»it,  and  If  to*  to  vlioi 
oxtOBt*  w»«  oula&ittod  to  tho  Jury,  lusd  vo  are  not  oblo 
to  Aoy  that  th<^  did  not  bmiIco  tfoo  proper  nlloviutooii 
ttiitier  t)ao  ioouoo  inrolrod  in  Utio  part  of  th«   ooeo. 

Ao  tlio  Jur/  m«r«I>   found  th«  ioouoo  for  th« 
plAlntiff  ftad  ooeooeod  it«  dasangeo  ot  tho  sua  of  |l,4At*MI» 
w$  bOTO  no  moono  of  kneoing  Juot  vrinioh  itomo  thtgr  «llo«MI» 
oad  ohiQli  tJtiogr  dioollovod*     Undor  all    th«  OTid*meo«  «• 
ooBoidoj^  tho  fittal  4ttd4g»oat  ont«>rftd  in  fninr  of  tho  plain* 
tiff  la  tito  oui%  of  ll»096«48  ao  doinc  iuotioo  botwoon  th« 
partieo  on  ttaa  iosuoo  laToIvod»  oad  th^rofo: o*  tlmt  Judc* 
a«»t  will  y>*  offimod^    the   record   being  without   reversible 
error   under  allthe   facts, 

Ayyiusa* 
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rm  BlATtilHT.T.  {lAOHIXHBY  CC« . 
a  corporation • 


A99«lXant, 
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Oy  CHXCAOO, 


mi,  JOSf  IC2S  TXCKBOV  d«liT«red  thn  opinion  of  ttoo 


oeurt* 


This  io  an  notion  brought  by  the  appellant, 
Th«  Blmiodoll  ifnouinor^  Co.,  a  corporation,  hereinafter 
r«f erred  to  »»  the  plaintiff,  againat  the  Uolly  Gaaoline 
Hxjtraotins  <5o.,  a  corporation,  and  yrenk  VoiehtaMum* 
Serrioe  of  proeeao  was  had  on  Voightaann  only  and  we  ahall 
ref or  te  hia  aa  tho  defendant* 

The  yolly  Oaeoline  l^traotiaa  Co.  purchaaed 
oerttiin  aaoiiinery  froa  the  plaintiff  for  the  sua  of 
12989*  11,  and  off»?red  ite  notes  for  the  purohaae  prioe 
whioh  the  plaintiff  ref  need  to  aeoept*  After  bmm  ne- 
ceUationa,  the  ]>olly  Gasoline  Extracting  Oo.  offered 
ite  bond  with  the  defendant  as  surety,  in  addition  ta 
ite  notes,  and  this  was  accepted  by  the  plaintiff  and 
the  suitahinery  wis  duly  shipped.  The  no  tee  were  dated 
December  3C,  1913,  and  were  payable  two,  four  and  six 
swntha  after  date.  The  first  one  was  paid  !iaroh  36, 
19X4}  the  last  two  hare  asYer  bwan  paid.   In  July,  1916, 
thioguit  was  bagua  on  the  bond  which  is  in  the  following 
word#i  * 
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"ISfOV  ALL  MKV  BY  THHOX  PKSSIHTS.    that  w«, 
DolljT  &«flollii«  Sxtraotlac  <^*»  «  oerporation. 
•f  th«  8tat«  of  Ullnoio  ae  prlnoiiial,   ami 
yranic  Volghtauuin  of    ^hlongo,   UXinoiB,  aa  uuret/ 
ara  hald  nnu  firnay       ^und  unto   tha  BlaiadaXl 
Maohlnary  Clo.  of  Bradford,  Pa«   and   to  ite  auo- 
aasaora  and  aaaigns   in  tho  poaal  sum  of  thrao 
tteuamnd  and  ao/lCO  (S.OCC.OO)   dolXara  lawful 
■otMjr  of  th«  United  bt«toa  for  tiaa  pa/aant  of 
whloh  aum,  wall  and  truly   to  ba  nada,  «a  bind 
ouroalTaa,  our  heirs*  axaoutora,   odminiatratora, 
auooaaaora,  and  aaai^na  Jointly,  aararally,  and 
finly  by  thaao  preaentas 

WXIJUSS^   OUH  ilASxii;  AHD  SXALfi  THIS  JJAY 

Of  smemaam,,  a«j2.  1913. 

THB  ocmtnioM  or  rrm  asoyb  cblzoatzov  is 
8aoi«  tlmi,  atearaaa,  the  above  bounden  l»lly 
teaollao  Xxtmoting  Co,  haYO  axeouted  three 
aotea  all  dated  Daoeaiber        1913  payable 
to  the  ordwr  of  The  Blaiadell  Uaohinery  Co.  of 
Bradford,  l»a. ,  one  for  the  irua  of  one  thouaand 
(fl«0OC«OO}  doll  are  du«  two  (2)  aontha  after 
its  date,  another  for  tlie  aum  of  one  thouaaad 
(|1,000.0C)  due  four  (4)  months  cifter  ite  data 
and  another  for  nine  hxmdred  eighty-nine  and 
el«T«VlOO  (Itat.U)  dollars  due  six  (6)  months 
after  date,  all  payable  at  Bradford,  I'a.  with 
iatereat  at  six  p9r   omt  (^)  per  annua  whioh 
notes  are  glren  for  tiie  unpaid  balaaoe  of  the 
pureliase  pr ioe  of  a  bill  of  maOhinery  sold  ^ 
said  Blaiadell  Maehiaery  Co.  to  said  laolly  aas* 
sXins  Sxtraotine  Co. 

low,  if  the  aaid  Dolly  Oaaoline  Kxtraotiag 
Oa,  shall  and  da,  fron  tine  to  time  and  at  all 
ti«es  hereafter,  defend,  save,  keep  hamlesa  and 
ittdiwnify  the  aaid  BlaisdeU  Iteahinery  Co.  as 
aforesaid,  ita  heirs,  auooesaora  or  asai^ns  and 
all  and  eaoi;  of  then,  of  and  froa  all  not  lone, 
•uita,  ooata,  ohru'^en,  damnds,  loaa  and  expens* 
as  whatsoever  (iaeluding  attorney* a  fees)  wMoh 
shall  or  nay  at  any  tiae  hereafter,  happen  or  oome 
to  then  or  either  of  thm  for  or  by  reason  of  the 
noa-payaent  by  aaid  i)olly  Oaaoline  Kxtraoting  Oo, 
sf  aaid  not««,  th«n  thia  obligation  to  be  vsid, 
•therwiss  to  reaaia  in  full  foroe  and  effeot. 

BOLLT  0A80LXBR  KX7RACTIffa  30.  , 
By   VnaUB   &•  BARROB,  PKSB. 
i'HAMC  VOXORnCABK  (8IAZ>}* 

After  the  plaintiff  had  eloaed  its  saas,  the 
oourt  inatruoted  the  Jaxy  to  find  the  iaeueo  for  tho 
defendant  on  t)ui  c>^und  that  the  plaintiff  had  not 
aade  out  a  ease.  Judgaent  far  the  defendant  followed, 
froa  which  the  plaintiff  has  appealed. 
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Tht  plaintiff  oontcnde  th»t  tJM  liability  af 
tbi  dofendnnt,  uacl«r  tki*  oontraot,  i«  a  priwury  one« 
aadi  th«  defendant,  on  the  oth«r  hand,  taken  th*  posit  ion 
that  hit  eblieation  i»  cM»llat«ral«     Sy  the  word*  u«eu  in 
th«  oontraot  b«tw»en  th»««  parties •   the  dofondant  is 
Aa»ori^«4  aa  a  "soxaty**     As  a  general  rule,  a  surety 
is  an  original  proaiisor  and  debtor  frc«  the  beginning* 
His  obligation  is  a  priauury  one  and  not  oollateral. 
BraaAt  on  Buretyohip  and  Guaranty,  Seo.  8,  32  Cya*  21 

In  deteruining  ahat  th<i  oontzmot  between  given 
parties  is.  the  vords  by  which  the  obligation  >)as  been 
eaq»reased«  must  prewail  oyer  those  by  whloh  the  parties 
nsy  haTO  desoribed  theanselTes.     The  oontraot  inTolved 
here  was  quite  separate  and  apart  froa  the  notes,  al» 
though  it  had  toUe  with  the  not«}B.     By  the  words  used 
in  thia  oontraot,   the  d«foniiant  did  not  undertake  that 
the  notes  would  be  proaa^tly  paid  at  oaturity.     The  opera* 
tiaii  of  the  (Matraot  was  lioited  to  n  condition  that  ai^ht  azlM 
only  in  ease  the  not«s  were  n^;^  paid  at  Maturity,  for  by  tho 
words  we  find  in  this  oontraot,  expressing  the  defeB4aii%*« 
obligation,  he  undertook,   that  hin  priaoipal  would  indoantify 
the  plaintiff  for  all  loes  and  espenso,  including  law  suit* 
and  attornoy*s  fees,  which  might  happen  or  ooae   ta   the 
plaintiff  by  reason  of  the  non*payraent  by  the  prinoipal, 
of  the  notes  in  question.     That  was   the  obligation  ha 
Mitered  into,  and  being  a  surety,  his  liability  my  bo 
said  to  bo  a  priaary  one  jy^  J^^.  that  obligation*     Ao  to 
the  Notes  theaselres  and  Uxeir  pay  own  t  at  aaturity,  his 
obligation  as  oxiwoosed  in  thie  contract,  was  mitSx  aa  to 


7a3iJ:X<f«  all 


'  •  li     »'"»'■      I 


f     ^M^ifY'vni.t^h    HV^    ^40 


.«    «;*>-^{      n  lii 


wukM   his  liability  a  oollatarml  oim« 

Zt  vill  r«adlly  \t9   ■••n  that  before  the 
plaintiff,  in  a  nuit  on  this  contract*  sookine  to  enforce 
the  defendant**  priaary  liability  on  hie  obligation  ae  «»• 
preaeed  in  the  contract »  can  b«  said  to  haYe  »ad«  out 
*  gJf'A'°^  f,^^,^?   <3aBe,  eridenoe  must  be  introduced  ehowinc* 
•r  tending  to  ehov,  first,  that  the  iu»tee  are  past  due 
and  unpaid,  and  eeoond.  that  the  plaintiff  hee  suffered 
loes  or  expense  by  reason  of  the  failure  of  the  principal 
t«iwy  the  aetee  when  they  fell  due.  Tiiis,  the  plaintiff 
failed  to  do.  Zt  appeared  froa  plaintiff**  evidenoe  that 
the  first  note  for  $X»000«00.  had  been  paid,  and  that 
the  reaainiac  two  vere  past  due  and  had  not  been  paid* 
But  it  VRS  not  shown  that  this  had  oocasioned  the  plain* 
tiff  any  loss.  On  tixe   contrary,  it  affiroatirely  appear* 
ed  that  the  value  of  the  consideration  for  the  notes,  naauh* 
ly,  the  naohinery  wMch  the  plaintiff  had  sold  defendant** 
prlBoipal,  and  for  which,  the  notes  were  given,  was  being 
seriously  contested  by  the  latter.  I'he  plaintiff  isay  feel 
that  the  defendant  slMOuld  not  be  pezmitted  to  go   into  or 
raise  that  question  in  a  euit  on  his  oontraot  of  surety* 
•hip.  But  the  plaintiff  saw  fit  to  accept  the  oontraot 
•f  suretyship,  by  which,  the  defendant  did  not  beooae 
surety  for  the  poyaent  of  the  not(»s  at  maturity,  but  for 
the  iadeianifioation  of  the  plaintiff  for  suoh  loss  or 
Awwge  as  it  slicht  suffer  because  of  the  non»payiaent  of 
the  notes,  and  the  plaintiff  will  be  bound  by  the  tersw 
of  the  contract  it  has  seen  fit  to  accept*  Plaintiff 
has  oalled  our  attention  to  Pfaelaer  y*  gau.  207  111.116; 

2a.  Wilbor.  206  111.  402;  j^BJaX.*  ^^^ne  &  ^2^  Xt.  ■T'^Qo^'oa^ 


•y-  ...    :ffg^t^    » 

b»x9V.  ^*v^,.^  tjj   tiilmiau  baa 

Jjuitoai'^  '>     ■■"•'  ..   iiistt»q;f»  10  saoi 

lli^nic  ,  .....     .i,«„   *.>,....   v-.^^   u-^fiff  aolon  avi^   i«4W 

•J»JL«q  aae«r  ttxa  btai  ima  nuii  tmtm  •^«v  ewi  TtkXsiiima^  »Hi 

«jK9o»tf  Son  bib  iaRbt»\»b  liAt   ^A^idfsu  ^  «4i<tox^rxu«  1<» 

tliXin^^it     •^«*«c«  bi  tit  ffnm  c«i  tf Jt  09jntm(to  •At  t« 

jdXX.Xa  TOR  *itta  jX  JHUblMjak  •*  aQktmmt»m%u9  b»XX«o  ukC 

•JB2ltftti&  ^  jt^  A  BjMII  hJUM  t*»^  '^^  Mil  tjuau^  ^ 


149  ni.  App.  840,     Hono  of   Ui«»«  oaavs  or*  in  point t 
fr,  in  all  of  tlMUi«   th«  elilijgation  inrrolTcd,  was  for 
tho  prompt  payM«nt  of  not««  as  tlia/  aatured,  and  vas  net 
•uoh  a     oontraot  as  is  InTolvad  in  the  aac«  at  bar. 

binding  ae  arror  in  th«»  r«>oord,   th«  Ju(tca<mt 
•f  th«  Muaioipal    )ourt  vill  be  affixviad. 


480  •  tS^ 


viARcaisB  lipoxnDtxia  om»An, 

ft  eftrp., 

App«lX«ft«     L 


ft    ••yp, •  \  / 

Apj[^«llftnt< 


OIROUIT  COURT, 

cccz:  acuMTY. 

11  I.A.  494 


MAm   JVBlKXn  tWOmuM  dftllTered  tb«  opinion  of  Ui« 


•euxt. 


This  «ftft  ft  0ult  in  attftohncnt  brought  hy  tho 
Wftftr«r«t«  ^Agin««ring  Oonp««ar,  herninaft«r  r«f#rr«d  tft  ft* 
thft  piftintiff ,  aesinst  ih«  Ntrwten  Engineer Ing  Conpany, 
hercinaftar  referred  to  ao  the  dcftnd&nt*     There  were 
•«rtain  partiee  torou«;ht  in  ae  gamielieee  n^io  are  not 
involved  here. //The  plaintiff  filed  a  deolaration  and 
an  affidavit  of  olalA,  and  the  defendant  filed  a  pie* 
•f  the  general  issue  and  also  a  speeial  plea,  supported 
ligr  an  affidavit •  hut  no  affidavit  of  taerlte  was  filed* 
On  au)tion,   later  ntde  by  the  defendants,  an  order  vms 
<nitered,  giving  it  leave  to  withdraw  its  speoial  pie*. 
Later  the  oourt,  on  zaotion  of  the  plaintiff,  ordered  the 
plea  of  the  general  issue  strieken  for  want  of  an  affidavit 
of  merits  and  entered  a  default  a^ftinst  the  defendant  for 
want  of  a  plea,   following  which,   the  plaintiff's  daauges 
were  assessed  at  1443*48,  and  Judgment  was  entered  against 
the  defendant  for  that  amount.     At  a  euhsequent  term,  the 
defendant  auule  a  gietien  to  vaoftte  the  judgment,  whieh  motion, 
the   oourt  denied,  and  the  defendant  has  appealed  from  that 
•rder.  // 
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*     -'  #iM(«  aunts'. 


Attmr  tym  «X9ir«tloii  *f  the  t«i»  at  »hl«h  thm 
JttdipMttt  in  qu«»tioii  «»•  •iit«r«4,  th«  oeurt  tcub  vitbout 
•ay  4iirl««iloti0«  f  nktttrtnim.  may  neU«»  t«  YMnto  ii,  ualAas 
iu»d«  ua4ctjr  tlt«  p7«Ti«i<in»  of  ^ittotion  99  •f  v3liiq(it*y  110  of 
our  «t«ftut«««     TClsm  Bu>ti«n  to  Taoftt*  Mid*  y^  tJM  d«f«i4«a% 
«tt»  ojr»I#  so  f«*r  »«  tln«  rcavvA  diB«4.e»«s,  and  tb»r«for«» 
it  did  not  OMMpljr  with  that  vootioa  wMeh  r«quir«tt  tte 
stetion  th'^rv  yretld^d  fov,  to  bo  in  writing,     ^aynoo  Xft. 
iSttkdttfSiS.  '^^^  MtillMU^  wOMnwar.  XSfi  IXi,  Ap».  148)  ttolonoo 
Tf,  Ml«sf^«<^.     #23437  111,  A}»p.  Court  firat  uiot.  opiaioa 

rii«4  ^i>rii  13,  ma, 

Tho  trial  oourt  «aB«   tto^rofore,  without  «i^ 
fiWHt  to  oonaidor  tho  notioa,  omi  tlw  motion  of  tho  oourt 
in  OTorrulintf  it,   o«timot  bo  eoaoidt^rod  orroneoua  without 
rosard  to  the  roAooas  tsurgod  >gr  tho  dc«f  cmdant  in  Bup:^rt 
•f  tho  notion. 

It  laiiiht  furthor  ho  oaid  that  ovon  though  tho 

motion  ha(i  hoon  in  vritinf*  tho  trial  ooort  ooiad  not  ha^o 

yroporijr  aXXovad  it.     Tho  dofonidant  oontondn  that  it.  should 

havo  hoon  allovod  (I)  homuoo  tlm  oaoo  kmii  aet  boon  rogularlgr 

on 
roaohod  for  trial,  ao  it  waa  neVa  propor  oourt  oaloadar 

dul>  i^roi^arod  aooerdiag  to  lav  and  (S)   that  it  ooto  jUqproper 

to  oator  dof«>ult  and  Jiid«nont  without  firot  otr iking  tho 

9loa  of  tho  gwRoral  ioouo  froa  tho  fil  o  aftor  propor 

notioo  to  tho  dof<n«ilaat  or  ito  attorn4^o*     Tho  quoetion 

•f  vhoth'^'r  or  not  tho  «aao  had  b«oa  yroporXjr  yXaood  upon 

a  priatod  oalondav,  and  «h*th«r  or  not  tho  aotlon  of  tho 

oourt  was  takon  mt  a  tiaui  tho  oaoo  had  hoon  roguXarljr 

roftAod  for  trial,  io  lanatorial,  for  thiri  reoord  ohovo  that 

tho  dofondaat  wao  is  doflaalt*     On  the  d«fenaant*B  ova  motioa. 


rtif   ."fr-tr^T 


^'iHi-l^ii  L   ,;'j .' 
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i,%  Uttdi  iMan  £iT«a  le«vo  to  ivithdmrn  lt»  ajpAolia  {tlo* 
«Ui«li,  •f  «M»iGr»«,  in«lu!S«d  %tm  &rti<Xt%rX%  of  Titrlficm* 
tioa  flXod  vitii  it.     Tta»t  ftffid«iyit  ima  not  ah  iiffl« 
dAVit  of  «arita  «tJRii  did  ao%  gurp^vt  to  ^*     Aft«?  tta« 
alloying  of  tju»t  £ioti.aa«  tint  j^Id«  itas  out  oT  th«  ommi, 
viioiJMr  or  not  th«^  iuui  «ir02r  to«<»a  pJny^loAlly  witMr««r. 
trcm  tJic  files,     TMs  Itft  %h9  pl4«i  of  i^  «oiuuna  inaum 
witJ36ut  *ny  ttffiduTit  tt  vi*Ti%»,  an&  In  Yi«w  of  tho 
f»«t  that  ti&o  iiXftistlff  had  fiX«4  An  affid&Yit  of 
Amim  with  itii  <MiaIttT»tion,  «ad  th*  tiwo  for  tl»o 
d«foad(uit  to  9IMUI  toad  ixplrod*  Ui«  dofonaoxit  inui  im 

Oo»  83  ill*  Ap]»«  a^O*     Zn  ttet  otnto  of  tho  rooorA, 
tlDo  laaiatiff  WM  «ntitX«it  to  jwrtg— i  at  aasr  tiao* 
Whil«  it  io  ttSttol  fojr  tbo  oourt  to  ontor  »n  oraer 
•trilcias  tho  s>Xoa  fy«M  tJit  fii«o,  ia  aaoh  a  oituatioa 
aa  ttui  ono  proo^Rtod  Hsr««  auoii  an  ara*?  is  not  ni»o» 
oaoaxy,  aa  adTaata«;«  of  t^  oaiaaion  to  filo  tiut  affi* 
darit  of  aorita  May  be  taJcaa  Igr  aotion  for  i\t4&mn%  aa 
la  oaaa  of  dofault  vm&^jt  thu  j^ovieiona  of  ;  ootion  &S 
•f  tHo  i^raotioo  Aet.     SIXMSSL  Xk  rffSfUffflrt  flSHU.  AfffPrtft" 
^aa.  8dG  £11*  fSild.     XtthawwaVt  »fi»P«<uni  frou  tho  rowrd 
la  tMo   moo  tbttt  tho  trial  oourt  aatarad  an  ardor « 
strikinB  the  9loa  of  th«  j^onoiral  ioauo  fra«  tho  flloa 
for  «aat  af  aa  affionrit  of  awrito,  foXI^irlng  ^rtiich, 
do^ault  WM  aat^roct  for  want  of  a  plaa*     XaiMRi)u<iih  as 
%im  dafttadaat  mm  in  dofaulr.  for  «ant  of  ikn  affiu«Tit 
af  aeri^a,  tho  plaintiff  'vas  cmtitlad  to  haTO  his  fonsal 
aydor  af  iafault  ont<irod,  aud  Jnd^ipHiant  aanrdad  uador  tlia 
proviaiono  of  Bvtttien  d5  of  the  :?raotieo  Aat  witbout  any 
Botia*  to  tho  d«fa»iiaat«     Q^mfr  Ix,  i^ffWy^M  HSSlA 


H*i..' 


«e* 


-a^as^ 


for  iliftMi  r»a«on»,  thi»  ju4ga<»Kit  of  tim  Clrouit 
^urt  will  b«  AffimuMl* 


m!Sm*SSliMM3S3A 
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vxsMASi  R.  vxLsnr, 


▼»• 


Appellant* 


QJOLSa  Q^iMI,  a  Mr] 

«. 


II.A.  49 


jm*  Jtmtiai  T»8MM«  <l«llT«r«d  th«  opinion  ef 
th«  oeurt* 

Tliid  »&•  Ml  aotion  Vroui^ht  lagr  tilXian  A.  Vll«j* 
i)»  plaiaUff  •  a^&lnst  th«  Ohilds  Ooiqpany,  th»  d«f«n<limi« 
*h«ir«iM  th«  plaintiff  ftou^bt  to  r«d«T«r  t2Mi  eon  tff  thirt/ 
dallars  at  tha  fair  aii<2  r«taao«iAM«  Talua  af  leOL*  OYvrooat* 
miioh  wmm  atoXan  or  lo»t  la  tha  raatauraot  af  tha  «ief«nd» 
aat*     At  the  cilooa  mf  tha  «iride«aa,   tba  trial   oo  urt  i»> 
airuatad  tha  j«urjr  to  ra turn    a     Tardiet  in  faTOr  ef  tha 
dafeaaant.  faXlewinc  whiah,  iuAm^nt  mia  aatarad  asainat 
the  plaintiff,  fror.  wjiioh  ha  taao  ayyaalad* 

On  tha  dajT  ia  <ia«atioa«  tha  plaintiff  antarad 
tha  d«'faiMlant*G  raa taurant,  wh«r«  ha  had  baan  in  tha 
iaUt  af  trotting  hio  lunohaoa  for  oaao  ti»a«     Ha  hung 
his  hat  and  coat  aa  a  hook  oa  th«  tmll  aail  sat  de«a  at 
a  aaitfHberiag  tahla.  and  ttni^rmd  hla  lunebaam*     Vhan 
raadjr  ta  !«*▼•#  ha  vtat  to  gat  hi«  ovaraaat,  aad  it 
«aa  «ona.     BO  aallad  tha  nut tar  to  tha  attantioB  af 
tho  o«iahiar,  and  ha  rappad  on  a  ball,  and  soma  aowanto 
laUr,  tho  flaaagar  of  tha  raotauraat  appaarad*     Aa  affort 
«a.a  aada  to  find  tha  ooat,  but  it  v««  uaaaQoaaaful,     All 
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th«  manu  oards  for  that  d«y  ha4  b««n  (ie»tr«/«<l,  but  th« 
t««UM»iqr  «ti4»v*d  thftt  th«r«  had  *Xivays  b««a  2>rlnt«d  oa 
the««  ttartts,  th«  words  *n«t  r««poiMil1»l«  for  ptrsonal 
pr«p«rt/  iiia«»d  ohddlMd  ^  tta«  aa«Jsl«r**'     Th«  •vidaned 
fwrthfr  thttvdd  thftt  Ih^v  virre  t«o  •!««••   »»•  dtt  Cftdh 
•f  the  »id<»  waIXb  of  tHo  rttttftunmt  room,  9«raian«nUy 
littilt  Intd  th«  wnXl»t  »nd  ApproxiaMiioXjr  X4  X  34   laohfto 
in  olad,  r««dlB«  "not  respdiMibl*  for  pcroonsl  prep«rty 
uaXooe  oiwakod  by  tlM  ttMM««n«nt»*     The  plAintiff  tooti* 
fiod  tbftt  Jmi  noTor  notlood  Ui«  iwrdine  rof«rr«d  to  on 
tifto  ii«nu  «Rrd»,  nor  th«  oigno  on  the  tmlld*     Tho  oiri* 
donod  furth«r  chovdd  that  fnoiXltloo  w«re  proYidod  for 
otoeoklns  OTeroontd  and  other  pomonftl  proporty,   oon- 
sidtlnff  of  bnum  ohooko  nad  otrapo  «hl<?h  v«r«  nt  tho 
«ft«taidr*o  dodk«  nad  thnt  i»gr  fatroa  vinhlne  overejoato 
•r  otlior  artldl«o  o)!to«kdd«  oouXd  Imvo  thnt  cierrioo 
«it)ioiit  oSmrgd. 

Thd  pl«antif f  odoko  td  roooYor  on  tlMi  thodfjr 
that  tho  Idoo  of  hi*  oTerooat  van  oooaolon^^d  tit  rough 
tlu>  d«fo«daat*»  n«eXi«daoo«     1»  dd<^«  not  laidgd  a  ball* 
mmt  la  hlo  otat«»«at  of  elalM,  and  tho  faeta  rof^rrod 
tavould  not  oatablloh  a  balXtaani.     f^ontigoagry  ix.  ^dalng. 

61  ».  Y,  s.  ados  i&^isoMSL  isu  MmmMisJok*  3»  »•  ^^  »•  J^«»». 

BovoTar,   tbo  plaintlf i    oent'mao  tJiat  tlM  fadi  that  tho 
dofondant  iiad  tho  lioiioofl  rof^rrod  td,  on  tho  naXIo  of 
tho  rootaurani  ana  printod  on  tho  nonu  oarda.  lo  iMmtorioI, 
naloae  th«  plaintiff  had  knovlodgo  of  thffa  dlting  TtfrflffMi 

ijL  tssAsStiok'  ^3  ^^*  ^»9«  ^^i  ^  g^3Ld  fi^iimMriBi  sM 

Qpftra  iiottOd  Xt.  flttftftlirlirff'  ••  ^^^»  ^i'^*  •^'''     ^***»«  <»»«• 
«ap«  not  In  point,  fdr,  la  thdoo  danoo,  ih«ro  was  oYldtmod 
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tm»Ain§  f  •«tAbll«)i  a  tailnABt,   for  the  amrm&ntm  linrolT«4 
wr*  turnf^il  ovsr  Iqr  th«lr  o«a«r«  to  tH*  r««tftunmt  aapley**, 
ami  thtt   oourt  hfltlil  tlmt  o«rtiilii  notlo«»,  r(»a«linK:   "Mi 
r««pon0ll»l«  t9r  tet«»   <M»»ts  or  uabrellms*  eould  b«  •f  no 
ftvall  ualoss  It  «<«r«  sitown  tliAt  Ui«  luitrvn  leB««  sf  thcna. 
It  na;'  b«  tru«  that  nuoh  notiooo  vould  not  r«li«T«  a  r«»- 
iMurant  k««tp«r  of  tha  laiKal.  aonaaquano**  9t  an  aotual  bail* 
aoat*  vmX»m»  it  ««r«  sitaaia  that  tba  bailor  know  of  tlum. 
But  wher«  thft  faota  <S«  not  ootAbXiali  a  balloont*  aa  In  tbia 
oaaa,  tba  ftrem^no*  af  tbeae  iMtioao,  i»  natarlal.  on  tba 
emaotion  of  tha  alXagail  niieligaRoo  of  tha  dafandaat  la 
naaadinirs  or  oonduotiag  ito  r«>itaurant«     Tha  burdan  of 
pxwtt  on  tha  quaatlea  of  tha  dofondant'a  aaslicaneo  vaa 
upon  tha  plaintiff,  and  it  «a«Kna  aXaar  l^at  thf)  faota 
ahawn  bjr  tha  «vid«nae  a«  otAtad  abara,  failed  to  aaka  out 
ansr  «aaa  of  aagliftonoa  on  tha  fiart  of  tha  dafand&nt*     tba 
j^rmmmnem  of  boaica  alang  the  wall  na/  ba  eoaotruad  aa  an 
inTitatioa  to  tha  patraa  to  hang  hi«  bat  and  oaat  thirra. 
If  ha  iHtnhmd  ta  ratnln  oaotadjr  af  it*     Tha  preowtaa  af  tha 
natieaD  in  qaastian  on  tha  mmm  aardo  and  en  tha  vmilo 
was  reaaonabijr  ouffieiant  aotioa  to  patrana  tiiat  othor 
faallltiao  for  the  kaaping  of  ouoh  s^^^emmntB  were  avail* 
abia,  and,  if  a  patron  wiohad  ta  dajNiait  hio  OTwraaat 
in  tha  axalualTa  poaoaanlen  af  tha  dafandant  and  than 
aatabliRh  a  bailnant,  ha  ahould  have  availed  hiaaalf 
af  the  aooasaiaiatioao  n^ioh  tha  defendsoit  proTlitad  for 
that  pttrpesa,     la  thio  aaaa,  ha  did  not  da  oa,  and  in  our 
flpiaion*  the  evidanae  ahowa  that  the  defendant  was  not 
crailtjr  o^  nafrllgenaa  aa  alla^adt  ia  the  nawigaaant  a»d 
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r«8t«uraat  in  th«  8Mtt«r  of  protvation  of  Ut«  proportgr 
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flHilliilff*m-  ^36  »•  y*  s.  «8}  ygtuTth  2a.  fi^ystt*  ^^'  it.Y.s. 

iifiiaiaaiiBliJU fa*  ^^  At.  59}  §jiammixmaMn  ^  ^*^*^^ 
xu 

A  auni1»4»r  of  oaaoo  hnYO  b9«n  omlloil  to  our 
mttontien  \^  tho  plaintiff  i*ii^  vo  think  aro  not  in  point* 
fwr  they  iuYolTO  ouob  opooial  oirounotaneoo  no  oonotituto 
»  IwilAoat*     y»r  tho  ronoono  etotod,  t)i»  Jn^gaMnt  of  ttoo 

JXuniaipnl  Co'^rt  is  affinuNt, 
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DELIVIERKD  THF  OPIJTIOIT  OT  THE  COUT>T. 

flalntiff  reooyered  a  Judgment  in  th«  kunicifal 
court  Ag&inst   the  defendantt  for  the  sub  of  $1S0,   and  the 
defendants  bring  the  case  here  by  appeal  for  reyiew. 

The  olaiA  of  plaintiff  is  based  upon  allegations 
in  the   statement  of   claisi  wherein  it  is  stated  that  plaintiff 
had  been  employed  by  defendants  as  attorney.     There  is   some 
conflict  in  the  evidenoe,   but  we  are  inclined  to   the  view 
that  there  is  sufficient  eyidenoe  in  the  record  to    sustain 
the  Judgment  of  the  trial  court.      In  any  eyent,   the  appeal 
must  be  dismissed* 

On  pmge  2  of  the  abstract  of  record  the  follow- 

lag  appears} 

"Appeal  px^yed  and  allowed*  7irst  District  of  Illinois. 
Bond  #250;  bill  of  exceptions  sixty  (6C)  days," 

The  order  allowing  the  appeal  as  it  appears  in 

the  transcript  of  tecord  la  as  follows: 

"Mow  comes  the  plaintiff  and  praya  that  appeal  in  this 
case  be  granted  to  the  Appellate  Court  for  the  First  Dis- 
trict of  Illinois,  which  appeal  ie  granted  on  condition 
that  said  party  file  herein  an  appeal  bond  conditioned 
according  to  law  in  the  sum  of  ;^250*  with  security  to  be 
approved  by  a  judge  of  this  court  within  2C  days  from 
this  date." 

The  appeal  bond*  which  was  filed  December  1* 

19X7,  was  signed  by  the  defendants.  The  record  before  us 

shows  that  the  defendants  did  not  pray  for,  and  were  not  al- 
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lowed,   an  appeal  to  this  court.     The  tranaorlpt  of  record 
■hows  that  an  appeal  prayed  for  toy  plaintiff  was  allowed. 
Plaintiff  did  not  perfect  an  appeal,   and  none  was  prayed  for 
9lf  allowed  to  th^  defendants. 

The  appeal   of  the   defendants  must  be  dlsmlased. 
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DELIVl-KED  THE  OIINIOK  OF  THS  COURT. 

Thi«  io  an  appeal  froa  a  Judg|B«it  of   the  Circuit 
court  in  favor  ef  plaintifffe  for   the  sum  of  $2,339,61.     The 
ftetion  vat  brought  on  a  bond  under  which  the  defendant  bound 
hlKself  to  pay  the  plain  tiffs  the  penal    sum  of  $3,000;    the 
condition  ef  the  bond  ia  ae  follova: 

"That  whereas   said  Albert  C.  Barley  has   this   day 
sold  to  lark  Levy  ana  Arthur  G,  levy,    two   {2v   One  Thousana 
Dollar   (^1  (000.00)  Gold  Bonds  of  the  Kansas  City  oil  Cojb* 
pany  of  llansas  City»  Kansas,   with  twelve    (12)    interest 
coupons  attuciTied  to   each  other  for   thirty  dollars    (;t^3u.0o) 
each,    payable   oerfii<»annur>lIy   on  July  2nd  and  January  2nd 
each  year,   and  said  Albert  c,  Barley  has  and  herewith 
gunrantees   the  i-ayment   of    the  principal   and  interest   on 
said  bonds,   as   they   severally  oaature,    nnd  oliould   the  Com* 
pany  default   in  payment   of   ssaid  interest  at  any  time,    said 
Albert  C«  Barley  agrees  to  pay  anaie  within  ten  days  froa 
date  of   said  default  to  iiark  Levy  and  Arthur  C.   Levy, 
their  h«>lrs  and  assigns,   and 

Further  should  a  default  in   interest  payments  re- 
sult  in   a  fcreclOBure  of   the  mortgage  securing   said  bonds, 
and  the  property  of   the  company  be   sold  at  a  price  that 
will   net  less   than  par  for  the  above  mentioned  bonds,   and 
accrued  interest,    then   said  Albert  C.  Barley  ia  held  and 
firmly  bound  to  pny  to  ,varlc  j.evy  &  Arthur  0.  Levy,   their 
heirs  and  assigns,   on  demand  the  amount  of   said  deficiency 
together   with  any  coate  nnd  attorneys  fees  there  may  be  in- 
curred in  collection  of   said  balance  due,   or  in   the  collec- 
tion of   either  the  principal   or  interest  on   said  bonds," 

The  evidence  introduced  en  the  trial   shows   that 
the  bonds  referred  to   in   the  above  inatrtifflent  matured  January 
2,   1917,   and  their  payment  was  secured  by  a  trust   deed  give* 
to  the  ketrpclitan  Trust  &  Savings  Bank  as  trustee.      It  was 
provided  in  this  trust  deed  that  if   the  Kansas  City  Oil  Com- 
pany failed  to   pay  any  interest  on   the   bonds  when   due  and  pay- 
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•tie  and  auoxi  Interest  remained  unpaid  for  30  daya,  then 

the  bonde  ehould  become  due  and  payable  and  the  trustee, 

when  requested  in  vritin£<,  after  netioe  in  writing,  should 
proceed  to  foreclose  the  trust  deed* 

The  Kansas  City  Oil  Goxspany  failed  to  pay  in* 
terest  on  two  bonds  en  July  Z,   1911,  and  Jonuary  a,   and  July 
Z,   1912.   The  defendant  paid  these  installnents  nith  in- 
terest  to  the  plaintiffs.  The  ransaa  City  Oil  Coi^npany 
went  into  bankr^tptcy  ooxae  tiae  prior  to  July,  1912,  and  the 
plaintiffs  filed  the  two  bonds  in  question  ns  a  claim  in  the 
bankruptcy  proceedings.  The  bonds  ^»ere  for  $1,CC0  each, 
and  at  the  time  suit  was  brought  $l2b   had  been  paid  on  ac» 
count  of  the  princijal  of  both  bonds. 

The  contention  la  that  in  construing  a  con- 
tract of  guaranty  the  intention  of  the  pnrtiea  will  con- 
trol and  the  undertaking  as  againet  a  guarantor  will  not 
be  extended  beyond  the  terms  of  the  guarantee,   in  the  in- 
strument sued  upon  the  defendant  expressly  guarantees  "the 
payment  of  the  principal  and  interest  on  the  said  bonds  as 
they  sererally  mature."  The  bonds  and  trust  deed,  which  was 
executed  to  secure  their  payment,  appear  to  be  but  a  single 
transaction,  and  in  determining  the  liability  of  defendant 
upon  hia  giiarantee  these  inatruxoents  should  be  read  together, 
]Kraft  V,  Hora,  169  111,  App.  303. 

"The  time  of  pa3rment  as  fixed  in  the  note  may 
be  controlled  by  a  separate  written  agreement  made  at 
the  time  of  the  execution  of  the  note."  Hunter  t. 
Clarke,  184  111,  158. 

The  obligation  of  the  defendant  was  to  pay  the 

bonds  and  the  Interest  beocs'.ing  due  thereon  at  maturity,  and 

the  date  of  maturity  is  not  necessarily  the  date  specified 

In  the  bonds  themselves.   It  icay  be,  and  .re  think  in  this 

ease  that  recourse  should  be  had,  in  determining  the  date  of 

maturity,  to  the  trust  deed.   This  instrument  provides  that 
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if  the  JBAlcer  of  the  bonds  ''shall  fail  or  refuse  to  pay  the 
said  oonds  or  any  of  theci  or  any  installniont  of  interest 
thereon  vrhen  due  and  payable  upon  presentation  at  the  office 
of  the  metropolitan  Trust  ^  c>aTing8  Bank  of  Chicago,  in  the 
State  of  Illinois*  and  the  same  shall  remain  unpaid  for  a 
period  of  thirty  days,  then  all  oi*  the  bonds  secured  by 
this  deed  of  trust  shall  become  due  and  payable .** 

The  contention  is  that  the  aotion  by  the  plain- 
tiff  was  prematurely  brought.   Ve  do  not  agree  with  this  con- 
tention.  The  evidence  shows  that  interest  was  due  and  un- 
paid on  the  bonds  at  the  tiise  the  action  wae  brought «  although 
the  principal  of  the  bond  did  not  bRCoae  due  for  sojne  tiae 
thereafter.   Under  the  trust  deed  the  failvire  to  pay  interest 
for  a  period  of  30  days  oaused  the  maturing  of  the  bond. 

It  is  insisted  by  defendant  that  if  the  date  of 
saturity  of  the  bonds  be  accelerated  by  the  btoiicruptcy  proceed- 
ings or  by  default  in  the  payment  of  interest,  lie,  the  defend- 
ant, would  be  required  to  pay  interest  on  V<2,000  until  January 
2,  1917.  We  do  not  think  there  is  merit  in  this  oontention. 
If  the  bonds  matured  under  the  terms  of  the  trust  deed,  or  by 
bankruptcy  aotion,  and  plaintiffs  were  paid  the  amount  due 
them  by  way  of  principal  and  interest  on  these  matured  bonds, 
it  is  difficult  tc  see  how  th^  defendant  would  be  required  to 
sake  payment  "of  interest  after  the  principal  had  been  paid." 
It  was  tlie  right  of  the  plaintiffs  to  enforce  pnyment  of  the 
bonds  and  interest  due  thoreon  at  maturity,  that  is,  vdien  the 
bonds  matured  under  the  terras  of  the  contract  between  the 
maker  of  the  bonds  ana  the  holder  thereof, 

Ve  think  there  ie  soaie  force  in  the  oontention  of 
counsel  for  plaintiff  that  section  16  of  the  Bankruptcy  Act 
was  intended  in  tne  interest  of  creditors  tc  prevent  a  eo- 
dsbtor  or  guarantor  from  escaping  liability  in  a  contract 
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toy  reason  of  the  bAnkruptcy  of  a  debtor. 

Ve  do  not  think  the  oourt  erred  In  its  refusal 
to  strike  out  certain  answers  of  a  witness,  one  of  tiie 
plaintiff* s,  wno  testified;  this  testimony  «as  adoiitted 
without  objection.   The  notion  vaa  "to  strike  out  the  an* 
avers  of  the  witness.**  Counsel  for  defendant  say  that  the 
witness  testified  to  a  conoiuaion.  l:Yen  if  it  be  conceded 
that  counsel  is  correct,  ve  think  it  was  hid  duty  to  point 
out  to  the  trial  Judge  the  grounds  upon  which  the  csotion  to 
strike  was  based,  1^  £noy.  of  KTidence.  2c5;  Chicago  f^ 
Eastern  HI.  H.  K.  Co.  v,  aiallaoe.  2oa  111.  1:^9. 

If  we  are  correct  in  our  conclusion  that  the 
action  herein  was  not  prematurely  brought,  then  the  judg* 
«ent  in  favor  of  plaintiffs  is  not  excessive.   The  contract 
sued  upon  provided  for  the  payment  of  interest  until  the 
bonds  matured.   At  the  time  suit  was  brought  ;^125  had  been 
paid  on  account  of  the  principal  of  both  bonds,   interest 
allo'wed  on  the  balance  down  tc  the  date  of  the  Judgaent.   The 
bankruptcy  of  the  staker  of  the  bonds  and  the  failure  to  neet 
the  interest  payments  ipso  f noto  rendered  the  defendant  liabls 
to  plaintiffs  on  his  bond,  and  under  this  bond  he  acreed  to 
pay  the  principal  as  well  as  the  interest  \^er  due.  The  re- 
fusal to  hold  defendant's  proposition  of  law  Ho,   6  was  not 
•rrer.   fith  reference  to  other  claimed  errors,  we  do  not 
think  such  errors  if  oomxaltted  ahould  cause  a  reversal  of 
the  Jud^^ent, 

She  Jud^ittent  of  the  Circuit  Court  is  affirmed. 


■ton    0|:     ^. .       ,.-..,^:^^^    »,^o«...,f.v     '..y^.i.   ,  <^'. ..-..».-.  M ».,       ^:  -.,.-,.-* 

,'>ntenxJ't<.   -_    , .„   ^. 


\ 

210  -  24144 


JACOB   GOTTLliEBi 

AJipeXlee, 

"5 

TB. 

AXniffS  it  C01iPAl|Y, 
m  corporation. 

Appellant, 

\ 


AW?1AL  PROM  MUHICII^AL  COURT 
07  CHICAGO. 

211I.A.  499 


MR,  PRHSIDIHO  JUSTICS  BKVBR 
DK.ITBRKD  THE  OPIKIOH  OF  THI  COURT, 

In  a  gtatament  of  claim  filed  by  plaintiff  it 
was  alleged  in  subetanoe  that  the  defendant  was  Indebted  to 
plaintiff  in  tiie  sum  of  |il5Si  that  plaintiff  in  th«  year 
1916,  being  under  the  age  of  21  years,  entered  into  three 
oontraotB  with  the  defendant  under  which  plaintiff  agreed 
to  purchase  certain  shares  of  corporation  stuck;  that 
plaintiff  paid  to  defendant  the  sum  of  #155  on  said  agree- 
ments; that  plaintiff  became  of  age  on  October  6,  1916,  and 
that  he  thereafter  disaffirmed  the  said  agreements  and  da- 
Bumded  the  return  of  the  |155  paid  by  him  to  defendant.  Tha 
trial  court  entered  Judgment  in  favor  of  tha  plaintiff  for 
the  amount  claimed  and  the  defendant  brings  the  case  here 
l»y  appeal  for  reriew. 

It  is  contended  by  defendant  that  plaintiff 
failed  to  introduce  any  evidence  of  the  purchase  of  the  stock 
In  question  during  his  minority  or  of  his  disaffirmance  of  the 
contract  within  a  reasonable  time  after  he  became  of  age.  The 
plaintiff  filed  an  affidavit  in  support  of  ]U.s  statement  of 
claim,  and  it  does  not  appear  that  the  defendant  filed  any 
affidavit  denying  the  allegations  of  the  statement  of  olaim, 
or  in  support  of  any  defense  tc  the  action. 

A  part  of  lection  55,  chap,  lio,  i\,   3.  of  Illi- 
nois is  as  follows: 
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"If  the  plaintiff  in  any  suit  upon  contract 
exS'Vaa   or  implied  for  payment  of  money  shall  file  with 
hit  declaration  nn   Affidavit  eho-^inK  the  nature  of  hie 
4iM«nd  and  the  amount  due  him  fr  m  the  defendant  *  *   * 
he  shall  be  entitled  to  Jud^onent  ns  in  cases  of  default* 
unless  the  defendant  or  his  agent  or  attorney  shall  file 
with  his  plea  an  affidavit,  etc." 

under  this  statute  plaintiff  was  entitled  to  a  judgment, 

and  we  do  not  think  this  right  was  waived  by  the  intro- 

duotion  of  evidence  in  support  of  the  stateoient  of  claim. 

The  contention  that  the  rules  of  the  Kunioi' 
pal  court  would  not  pexvnit  a  default,  may  have  been  the 
reason  why  plaintiff  introduced  evidence  on  the  trial  of 
the  cause,  but  whether  this  be  so  or  not,  the  rules  of 
that  court  are  not  before  us.  The  rules  of  the  kunlcipal 
court  ate  not  preserved  in  the  record  by  bill  of  exoep- 
tione  or  otherwise,  and  they  do  not  appear  to  have  been  in- 
troduced in  evidence.   This  court  will  not  take  Judicial 
notice  of  these  rules.  Ijinigap  v«  J.  C.  Henderson  &  Co.i 
186  111,  App.  569. 

The  Judgment  of  the  Municipal  court  will  be 
affirmed. 
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MR.  PRRSIDIirC  JU3TICX  UBVKR 
13i3.IVB«D  THE  OIINIOK  OF  THE  COURT. 

Charles  G,  Race  and  Ambrosia  Y.  Race,  defend- 
ants, on  June  27,  1917,  executed  two  promissory  notes,  one 
for  the  sum  of  $1,694.44  and  one  for  #3,134.02,  payable  100 
days  after  date  to  the  order  of  Distributors  Coal  Company, 
the  plaintiff.   The  notes  were  endorsed  to  Taylor  Coal  Com- 
pany and  on  June  29,  1917,  a  JudEment  by  confession  was  en* 
tered  thereon  in  favor  of  Taylor  Coal  Company;  this  Judgment 
was  paid  in  full. 

The  evidence  introduced  on  the  trial  shows  that 
April  50,  1917,  the  plaintiff  delivered  71,300  pounds  of  coal 
to  the  Kace  apartments.  Through  error  this  coal  was  billed  at 
41,300  pounds  instead  of  71,300  pounds,  the  amount  actually 
delivered.   Jr.  Prieby,  plaintiff's  general  manager,  testi- 
fied that  the  notes  referred  to  were  delivered  to  him  and 
that  at  the  time  of  auch  delivery  he  had  no  knowledge  that  a 
mistake  had  been  made  in  billing  the  coal.  At  the  time  the 
notes  were  delivered  the  plaintiff  and  defendants  had  arrived 
at  a  settlement  of  the  balance  due  the  plaintiff.  This  error 
was  discovered  after  June  1st  and  from  the  testimony  of  Frisby 
the  court  was  authorised  in  finding  that  the  error  was  un- 
known to  him  at  the  time  the  notes  were  delivered.  At  the  time 
the  no tee  were  delivered  the  account  between  plaintiff  ^nd  de-  \ 
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fendant  was  not  in  dispute.  A  balance  was  due  at  that  time 
to  plaintiff  and  the  notes  given  incorreotly  stated  the 
amount  of  this  balance. 

It  is  generally  true,  as  contended,  that  where 
a  party  without  fault  or  fraud  of  an  adverse  party  takes 
Judgment  for  a  sum  less  than  is  aetually  claimed,  he  is  es- 
topped to  bring  his  second  action  for  any  balance  due  him 
before  the  entry  of  judgment.  The  authorities  cited  by  coun- 
sel for  defendant  fully  sustain  this  contention.  The  dis- 
tinction, however,  between  the  cases  cited  and  the  instant 
case  is  that  the  record  does  not  disclose  that  the  party 
plaintiff  here  has  taken  any  Judgment  in  its  favor  against 
the  defendants.   The  notes  in  question  were  endorsed  to  Tay- 
lor Coal  company,  which  entered  judgment  thereon. 

It  appears  from  the  evidence  that  at  the  time  tlse 
notes  were  delivered  the  parties  to  the  transaction  believed 
that  the  amounts  stated  therein  represented  the  balance  then 
due  plaintiff  on  the  account.  Had  plaintiff  retained  the  notes 
and  had  judgment  not  been  entered  thereon,  the  error  in  computing 
the  balance  due  could  have  been  shown  by  parol.   The  judgment 
referred  to  was  entered  in  favor  of  an  endorsee  of  the  notes. 
The  plaintiff  was  not  a  party  to  this  action,  and  we  are  in- 
clined to  the  view  that,  as  against  it.  the  bringing  of  an  ac- 
tion for  the  recovery  of  the  amount  due  on  the  notes  did  not 
preclude  plaintiff,  in  a  separate  action,  from  claiming  the 
amount  actually  due  it  at  the  time  the  notes  were  delivered. 
Ditch  V.  Vollhardt.  82  ill.  154. 

In  the  case  of  carvill  v.  Mirror  Pilms,  Inc . .  165 
B.  Y,  Suppl.  676.  relied  upon  by  defendants,  the  plaintiff*s 

motion  was  for  unliquidated  damages  for  the  breach  of  a  con- 
tract of  employment,  and  the  court  held  therein,  correctly, 
we  think,  that  a  party  cannot  split  a  cause  of  action  for  a 
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singl*  br«aoh  of  a  contraot  and  bring  stYeral  actions  theraon 
by  assigning  part  of  his  olaia.   In  th«  instant  oasc  ths 
plaintiff,  under  the  authorities*  would  h&Te  ha4  the  legal 
right,  before  Judgntrnt  vas  entered,  to  hare  compelled  a 
paynent  of  the  full  anount  due  it  notwithstanding  its  accep* 
tanee  of  the  notes.   Its  aooeptance  of  the  notes,  under  ths 
oirouo stances  of  the  case,  should  be  regarded  as  a  partial 
psgwent  only  of  the  account  due  it.   The  plaintiff  had  legal 
title  to  the  notes  and  its  negotiation  of  them  did  not  oper- 
ate against  it  as  thoug^i  a  Judgment  had  been  taken  in  its 
favor  thereon.  The  endcrsesamt  of  the  notes  to  the  Taylor 
Coal  Coapany  did  not  have  the  effect  of  extlnguiehing  the 
indebtedness  due  plaintiff  on  the  account. 

It  is  also  contended  that  the  Judgment  against 
defendant  Ambrosia  Y.  Race  should  be  rcTersed.   The  defend- 
ant Charles  c.  Kaoa  testified  that  he  was  the  owner  of  the 
Raot  Apartments,  but  notwithstanding  this  fact  we  think  there 
was  some  cTldence  in  the  record  tending  to  ehew  that  Ambrosia 
T.  Race  was  liable  for  the  whole  bnlejice  due  the  plaintiff; 
she  signed  the  notes  in  question;  she  was  made  a  party  de- 
fendant to  the  proceedings  and  she  did  not  deny  |.oint  lia- 
bility under  oath  as  pro-vided  by  the  statutes. 

In  Eamil tea  t.  The  Century  Manufapturing  Co , 
IBO  111.  App,  ICG,  the  court  said: 

"It  has  also  been  held  that  the  defendant  with- 
out filing  a  plea  denying  Joint  liability,  may  successfully 
claim  such  defense  where  it  affirmatively  appears  from  Uhe 
STidenoe  that  no  Joint  liability  existed  under  the  contract 
sued  on.   united  'Workmen  v.  auhlke.  129  111.  298;  lowell  Co. 
▼.  Finn,  19fe  111.  567;  Heidelmeir  ▼.  Heoht,  146  111,  App.lTe." 

We  do  not  think  it  can  be  said  th4t  it  aff  ira.atiTely 
appears  from  the  record  in  this  case  that  no  Joint  liability  ex- 
isted under  the  contract  sued  on. 

The  Judgment  of  the  Municipal  Court  will  be  affirmed 
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UR.   PKS3IDI)^«   JU3TIC1  T57T!?B 

Kartin   Janci   «»nd  3ti?fan  Falanoky  fllod  a  "bill 
of  complaint  in  the  Clrouit  Court  of  Cook  County  agpiinat 
3tevo  Cemy  and  Joiin  Cerny,   his  brother,    in  which  hill    it  was 
charged  in  substance  that  the  four  parties  named  had  heen  en- 
gaged as  partners   xn  a  wool   pulling  business,   and  that  the 
defendant  Steve  Gerny  had,  by  the  wrongful   use  of  certain  parV- 
nership  assets,    secured  profits   in  excess  of  ^5,000  for  which  he 
refused  tc  account  to  cosiplainants.     Answers  were  filed  to   the 
bill   and   the  cause  was  referred  to  a  r&c-oter   in  chancery  who,    in 
his  rppcrt   to   the  court,    found  that  on  April   6th,   1S16,   Janoi 
and  oteve  Cerny  entered  into  an  agreeaient  under  wnich  Janci 
contributed  the   s\iin  of  «2&0  and  istete  Cerny  |4.60,    «*iioh  money 
was  used  in   ouying   axx  bags  of  wool  ^ioh  were  deposited  with 
the  National    ^ool   Goapany  until  Daoeraber  d,   1916,   when   they 
were  sold;    that  on  August  I,   lftl6,    the  four  parties  named  en- 
tered into  a  partnership  agreeioent  for  the  purpose  of  buying 
■kins  and  ''pulling  wool**;    that  Janci   contributed  thereto 
|106o,    i-alansky  #liO&,    John  Oerny  ♦&oc  and  ;>teve  Cerny  4i51,77, 
aakiug  a   total    sua*  of  9«,X01.77;    that  this  xuoney  was  used  by 
the  partnersiiip  in  purchasing   skins  ana  wool;    that  under  the 
partnership  agreeaient  at«T«  Cerny  was  to  hsTt  charge  of   the 
business  and  the  wool   ovined  by    uhe  partnership  was  tc    stand  in 
his  name,   and  that  the  profits  or   Iobess  of   the  business   should 
be  divided  equally  among  the  partners;    that  Janet,   «4io  h»d  n© 
•a^erienoe  in  the  work  conteaiplated,   was  to  continue  at  his  work 
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as  ft  mftchinitt  and  tnat  tlic  othar  tlirae  p&rtiaa  wera  to  work 
for  tha  partnarship  at  ubual  wages. 

Tha  master  further  found   that  Btova  Cerny  pur- 
cheead  certain   skins  for  tha  e\m  of  t3»717,60;    that  for  a 
return  of  thcaa  skins  to   tta«  sallar  he  reoelTed  a  oredif  of 
$1,536 .40  and  also  a  credit  of  ^77,63  for  pulling  wool  from 
"shearling 8"  hwlonKing  to   the  seller,   leaving  a  balance  dua 
on  Hccount   of  $2,101,77;    that    this  balanoa  was  paid  in  cash, 
of  which  the  defendant  Steve  Cemy  contributed  550,77;    that 
the  wool   TT^iich  was  pulled  froie   theae   skins  was   derositad  with 
the  Katicnal    aocl   Coicpany  and  the   warehouse  receipts   therefor 
were  siede  out   in   tne  namr   of   utave  Cerny« 

The  master  also  found  that  steva  Cemy,   while  tha 
otner  tnree  parties  wera   engaged  in   the  work  of   the  partner- 
ahif ,    entered  into   a  contract   vitn  one  John  avatik   to  act  as 
hik^  fcrexan   in   a   wccl   rulling  business,   under  wnich  contract 
Cemy  was   to   receive,    in   addition   to    tne  wages  usually  paid 
for   uucu  work,   one«thirct  of   tne  profits  of   the  buiiness.  > 

The  aviaenoa  introauced  bel'ora  the  master   shows 
that  oteva  Ueriuy  did  not  diacfcoaa  hiit  eifiployment  under   this 
contract   to  his  partner  Janci;    tiaai.  he   did  say  to  lalansky, 
"V/e  ^I'C  eoing   to  work  for  John   t>Tatik  because  he  proenised  sia 
a  certain  percent,"      3te^a  Cerny,  jralansky  and  John  Cemy 
thereafter  worked  about  two  months  for  ovatik.     The  master      1 
found,   and  the   evidanoe   suows,    that  about  August   14,   X&16,       I 

feteva  Cax*ny  turned  over   to  ovatik  two  warehouse  receipts  for 

I 
tha  wool   dciosited  witii  tha  iiational    kool  coapany.      uvatak  then 

pledi^ea  tneas  xecaiptvs  tc   secure  loans  made  to  hi&  of  about 
$2«Cwu«     A  praiit  of  «!lc»<i.db  waa  realised  Dy  the  partnership 
froiA  a  sale  of   the  wool  purcfiaaed  by  Janoi  and  atava  Cemy  in 
August,    1916,    esid  sold  Deeeaber  ti,   li>16,    for  which  profits 
Cerny  has  accounted  to  his  partners. 
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Cerny  realised  «  profit  altogttlaer  of  $5 » 524. 78 
frocB  his  contract  aad  tronaaotlone  with  John  idTatik.     Vhllo 
tho  OTldenca   shows  that  ho  refused  to  aooount   to  his  partners 
for  ell   of  these  profits.   It  doeo  appear  that  Pebrunry  18, 
1917,  he  paid  lalansky  the  monuy  advanced  by  I'alansky  to  the 
partnership,   together  with  hi  a   share  of   the  profits  on  wool 
purchased  in  Auf^ust,   1916;    on  laroh  21,   1917,  he  paid  Janci 
on  the  same  basis  and  in  addition   thereto  he  paid  janol 
$1M.2C  and  Iralaasky  ^76,6i;,   tue  latter  t><o   sums  being  the 
amounts  allowed  by  hia  as   tj::elr  ahare  of  the  profits  accru- 
ing out  cf    the  use  of   the  warehouse  receipts  by  John  JTatik, 

The  decree  of  th(?   oourt   i©   In  h11    reafccts  In 
Rcenrd»nce  with  the  rcfort  and  r^corr^iendationt  of   the  rcaster. 
The  d«»f»nd«rt  3tev«  Cerny  hrinrs  the  cee*  hrre  by  pr-roal, 

Vrom  the  large  -rcliu&e  of  evidence  heard  by  tht 
autster  it  Is   evident   that   the  chief  controversy  between   the 
parties  is  as   to   whether  the  partnership  agreement  between 
thes  was  of  a  general   or  lislted  nature.     The  parties  oontra*j 
diet  eaoh  other  In  amterial  ways,   but  from  the  whole  evldenc* 
we  think  It  perfectly  clear  that  when  the  parties   entered 
into  business   together  they   Intended   to   invest   their  money 
and  servlees  in  a  general   skin  purchasing  and  wool  pulling      { 
business. 

The  decree  of   the  court  provides  for  a  disaolutli 
of  the  partnership  and  for  a  dietribution  of   the  sua  of 
^&,524.7S,   whloh  the  evldenoe  shows  was  received  by  oteve 
Cerny  as  the  result  of  his  traneaotiunb  with  John  :>v&tik. 

There  can  be  no   doubt  of  the  wrongful  conduct  of  3teve  Cernjr  j 
in   delivering  the  warehouse  receipts  which  belonged   to   the 

partnerahlp  for  the  UtiS  and  baiei'xt  cf  hiiDself  and  Lvatlk; 
this  was  an  unauti^orised  diversion  of   the  partnership 
property,   and  the  complainants  have  a  clear  legal    rif'Tht  to 

a  finding  thet  the  defendant,    Steve  Cerny,  be  required  to 
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aeocunt   to  them  for  the  profits  derived  by  him  from  th«  us* 
of   this  property. 

It   isi   contctnded  by  the   def«nu»nt,    who  brings       / 
the  ease  herc«    that  a  material  Tariance  exit^ta  between  the     | 
thc>cry  of  coicplaicAnt's  case  as   shOTm  by  tha  bill,   and  tha      ^ 
daorea  of  the  court.     There  ia  no  merit  in  this  contention. 
The  theory  of  the  bill    id  thut  the  defendant  had  uade  a 
wrongful  use  of   the  partneraixip  funds,   froo  which  he  li&d.  da- 
rived  profits,   and  the  decree,   as  we  understand  it,   proceeds 
on   the  theory  that  the  transactions  i3et«een   ovatiJc  and  oteya 
Cerny  vere  transaotionsn  of  the  partnership  and  were  on  be* 
half  of  and  for  its  benefit.     The  decree  as  we  road  it  does 
not  find  na  a  fact   that  the  partnership  had  entered  Into  any 
•grewoent  with  svatik  and  Cerny.     The  lanj-\iage  of   this  part 
of  the  decree,   v^en  read  with  the  whole  decree,   leads  us  to 
the  conclusion  that  the  chancellor  aeant  to  hold  that   the  de- 
fendant's conduct  was   sucxi  as  to  create  a  resulting  trust  in 
ffivor  oi    the  partnership.      It   is   true    that   the  decree   did 
not   Oi  ecifically  find   thai  fi.  resulting   trust  rreulted  fro« 
defendtmt'B  conduct,  but  we    Ihink  tliet  nc    other  ccnclUBlon 
can   be  arri-ved  at  frcAs  a  careful   exaifdnfition  of   the  whole 
decree. 

In  kM.it).   V,   U.l'uh,   e.5   111.   189,    the   oupreire 
cou2t  held  th«t  if   tue  proofs  in  o.  caae  and   the  facts  stated 
in  a  bill   showed  Xdxa   existenoe  of  a  resulting   trust   "that   vraa 
sufficient  without  nujuxiii,  it  u,  resulting  trust,** 

The   fevideMC*  does  not    show  a  supplemental   agrea- 
iaect,    as  contended  by  defendant,      The   real   niiture  of   the  t 
actions  between  hiiu  and  bvatilc   were  unknown   tc   complainants. 
While  it  appears  that  Steve  Cerny,   ialnneky  and  John  Cerny  we»^ 
employed  by  Svetik,   we  think  the  evidence  foils  to  show  that 
thic  eraployaent  constituted  a  trodi  float  ion  in  any  way  of  the 
partnership  agreement.      ^Oerny-»a.    duty  in  relation  to  his  part- 1 


> 


ail.  «>»  <»S99  9  » tn--' 


-at    it;., 
ace 

-^  .  it»tf  jUPii. 


rulv,ao«w 


^  Carl 
/oisl  A  ««  i>axt  ;toa 


ti     .9  ;*  I  i  *  *  J  i  w  - 


i^t...  •  U  l\*i. 


nert  w&s  clearly  to  preserve  the  p^rtnerehip  assets  ond  not   to 
deal    v/iti-i  the  .   for  iiis   individual  benefit  without   the   cooaent 

of  hia  pajrtnara,      tie    taink   th9  OTioonce   shows   tbnt  hie  conduct 
was  in  the  main  secretive  and  that  the  profits  he  derived  fron 
his  relations    with  ovatik  were   in   the  laain   due  tc  iiis  7iela«> 
tion  of  a  liuty  «hiuh  he  owed  to  hiid  partners. 

The  decreu   does  nut,   as  urgedi  require  the  de* 
feridant   to   contrihute   the  .515  a  weak  jaid  to  niiu  by  .-jvatik 
autsenuant  to  Auguat,   X916.     he  received  aa  profits  fron  his 
venture  with  iivatik  the  suts  of  ^5,624,78  in  addition   to    the 

^15  per  week  p&iu  to  him.     The  accepxance  on  larch  21,   1^17 « 
by  Jeinci  of  ^151,20  and  by  tP.laneky   of  t7ii,6{j  did  not  excusa 
defendant  frcm  ncccunting   to   coxaplninanta  for  the  actual 
proflto  which  he  derived  by  hia  use  cf    the  aasetR  of  the  part«» 

nerehip,     Lven   if  it  be  admitted  that  this  money  was,    in  form,    i 

1 

paid  in   oettlemcnt  of   their  claiiaa  agcinst  defendant,   the  evi-    \ 
denco   a'acvm  that  they  received  the  aioney  witiiout  full  knowledga 
of  hi«  *rcn£;ful  use  of   the  wsrehcuae  receipts,     |hil3  ips  v. 
Reynclufe,   236   111.   121. 

The  court   did  net  err  in  taxing  the  costs  of   the 
proceedings  again »t   the  defendant.     There  ia   sufficient  evidenes 
in  the  record  to  vrarr^nt   the   evident  ocuolusion  of   the  amster 
that  the  defendant  had  placed  the  wool   whion  was  ownea  by  the 
partnership  at  the  disposal   of  Jolm  JvatiJc*  and  that  tnie  ccn> 
duct  was  fraudulent  as  against  the  ri(^ta  of  complaintmts. 

The  dsoree  of  the  Circuit  court  la  affirmed. 
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lMKr.IVEF:EB  ?IIE  vIIKIOK  CV  frS'  CCURt. 

?hia  is  an  appeal   froc?  i*  ^ud^aaent  of   th«  i  u- 
cJLoipR}    ccurt   in  ftsyor  cf   tl;.'?  defendant. 

In  the  !«t«iflns«nt  of   cIpIjbi  fllfi'd  in  th»  trial 
ccurt  by  pi  pontiff   it   -.vasi  pJ  1  ee:o4  thet  th«  defendant  was 
indebted  to  it  ir.   liie   b^jli  Df  ^^Seo  a»  darJB^je?  for  the  breadh 
of  IX  contract  v.ruwr   tius   toyr..i»  of  whiat  the  defendant  agreed 
to   »eli  ?uid  d«?iiY«r  certain  wc^rehAndiae  tc  plaintiff , 

TJk;  d«f«ndi«nt  filed  an  :\ffidATit,  of  merlte  in 

wiiioSi  i'v.   ytt  vij>   i%(i   defence    lo    the  caofe  SiHdtt  by  plaintiff 

in  ita  ataie'^ent  of  ol%lm.     The  cavtlcn  of  tbie   affidavit 

Aa  fi>^5  fcllowa: 

"uTATK-  C.r  11.1  :«ci:?     J 

CITY  OF  CHiCAOO  )      Be.  In  tht,  tuisicipHl   Court  of 

First  l;i strict  /  Cblc?-go. 


JOHK  aSXTCH  &  COtl'ATrr. 
a  corporaticR 

liAKU^ACTURING   COSO^ATIY, 

a  corporatlcn.  ) 


( 


ST  ATI:  OF  ILMFOIS  ) 
COmiTl  0?  CCOK    )   «», 
CITY  OP  CiaCAOO    ) 


This  affidavit  «ae  aigned  by  oais  Bens  as  president  of  the 
defendMit  company,  and  the  Jurat  thereto  is  as  fellows: 
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"GubaorJLljad  and  •«crn  to  httoTft  sie  thib  let  aay  ot  S9T«i» 
b»r»  A.   r;,  3.t-l7. 

And  I  hHT9l>y  oaxtity  that  by  vixtu«  oi:  tii«  Irwb  cf  In- 
diana,    I   aa  autuorised  to  Adoilnistar  odths, 

Jt-tiXi  ?.,«   ••.uci'.ei-i., 

Eotary  Jul^lic, 
tiy  comiaiiiQion   nxpirut  lot.   2S),  Tvi^^l.'' 

It   i3   i.nwis'i.od  t.ji«it.   ii,  ijipreara  xkiux  x.hn  affldatit 
of  W'arltt  vtaa   aworn   to   in  Cook  C'  unt.y  b-tfore  «  notary  public 
of   Indianr,   who  Jjr>d  ne  l^jrO.    ."»ulhf.;rHy  to   td'.iiiyjister  oftths 
in  Cook  Ccuttty,   illiliois,       'j?ho  reocrd  before  uo  d©«8  not 
diacloao   thiot  the  question  presented  here  'im»  raised  at  any 
tlmt   if)   thfc  trial   ccwrt*     *?o  bill    of  exoepticn*  or   »teno* 
gra^kic  report  a|?peara  lo  the  record,   and  we  are  unable, 
under  th*  olroucatancee,   tc   »ay  that  evidenee  wrs  -Jot  intro- 
duced en   the  trial  tending  tc  prove  that  the  aff tdaTlt  in 
question   w^e  in  fcict   eworn   tc   in   tae  '^tatt  cf   Indiana.      3o 
far  »it   ec   are  apprised  the  plaiKtiff  mb&9  no  effort  to  pre- 
•ent   this  qa«etio»   tc   the  triel   ocurt,   an^d  if  it  be  true 
th«it   it  Y.-fint   to  trial  upon   the  i8su<>s  prftsent^d  by  the 
6tat«fflifcat  of  cl6.ia  «nd  tht    allefifcd  affiaavit  of  icerita,    it 
iRUCt  be  hold   that  it  h»a  rra.i.-ved  itj?  right  ic  preserit  the 
point  for  decision  here,     Ihe  eaae  iis  a  icuith-eiace.  caoe  and 
hCTice  no  writtew  pleadings  are  required.     The  ca«e  ie  to  be 
regcrded  aa  whetAver  the  crvldence  introduced  ixukee  it. 
Edfcertoa   v.    Ci>ifc»M:0«    etc. ,    24'     13  1.   Apr,    SH. 

It  »ay  be  conceded  that  the  oaptxcn  of  the  affi- 
4aTit  above  set  forth  Bhonre,   pri«Bja  f£cie»    thpt   the  affidavit 
trae  not  aworn   to   in   the  State-  of   ln6ianm,      ie  think,  however, 
that  if   the  point  had  been  preeaed  m  the  trial    court  the  de- 
fendant could  have   showj  by  proper  evidence  that  the  affida- 
vit wae   in  fact  eecrn  to   in   Indiatia,      whether   such  evidence 
waa  introduced  on  the  trial  cannot  be  deterrained  trtm  the 
record  here.     Viuv  r^tsen  v.  Xecple,   78   ill,  645, 
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It   la  assorted  by  oc«ng<?l  for  plaintiff  that  d«- 

fcnrtRnt  vms  rftouired  und«r  certain   ru?.e3  tif  tht  nvnioijttil 
ecvrt  to  fil5  nt:  sfTiAfvit  of  rtr it^   t.c    th-t   clRl.t  of  plRin- 
tiff.     The  ryl^a  rrlled  vpar  "by  o««U'^v')3   nr^  n^t  centftlned  in 
tfcfi  rf'OC'Tc'i  >jc-fcr©  vs.     "c  fj^r  ne  "•••$  of-:-    Jetennine  they  were 
net  lrtrf>dufle<1  f»n  t>i«  tri»!l    ?'.nd  w*  cannot  trlke  jt;;'ioi»l  no- 
tice of  t,hi>ir  «ent#nt9«      *r.  PdciltiCT'ial   tS'»nsoript  cf  record 
wfi«  filed  iif^Tt:  Jnnr  3»    IflR.      TLis   eddltlcsi:.!    record  oon- 
tatne  yuntit  r>vr»"rrta   t;   \jc  ccjies   of  rults   le   Rna  19   sf   th« 
Kunioipal    cc«rt  certified  ic  b..   cce  ct   tii«  Judges  cf   that 
court.     The  oertif toation  of  the  Juog@  does  net  iSOikQ   thm 
rule*  part  of  the  r«oorc<  ct   tnis  o<^se. 

^°  I.apiftar',  v«  S,j»Piititr9f?n  .^  Co,,*  183  ill.  App,  669, 
It  ^m*  held  that  an  o&J action  to  an  affifia-vlt  of  merits  on  the 
grouiiue  that  it  did  not  comply  with  rul«9  cf  tho  Municipal  courjb 
could  net  be  urgea  en  review,  '^nere  the  rait*  of  thmti  court 
were  nut  jpreserved  in   t/ie  reeord, 

•the  Jttd0B«nt  of   the  municipal   court  ^.ll'j   be  af» 
firteed* 
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MB,  PIUESIDnrO  JUSTICK  TamOL 

msLivERiro  THE  oriBiOR  0"P  rm>  court. 

This  Is  an  appeal  from  a  Judgment  of  the  JfuniclpaX 
eourt  in  faror  of  plaintiff  for  the  sua  of  ^150 ,76  anterad 
of  record  in  that  court  on  Koveiaber  21,   1917. 

Certified  oopiea  of  the  appeal  hond  in  the  rec- 
ard  show  that  an  appeal  waa  taken  by  defendant  from  the  Judg* 
neot  and  not  from  the  order  overruling  a  motion  to  vacate 
the  Judgment  entered  in  the  oauee  on  oeoember  17th, 

It  is  asserted  in  each  of  eight  assignments  of 
error  appearing  in  the  abstract  of  reoord  that  the  court 
•rred  in  refusing  to  vacate  the  Judgment  in  question.  An  af- 
fidavit was  filed  in  the  cause  upon  irhloh  the  motion  to  vacate 
vas  based.  We  have  examined  this  affidavit  and  it  is  our 
opinion  that  the  court  did  not  abuse  its  discretion  in  dis* 

allowing  the  motion.   In  any  event  it  appears  ttntc  in  the  or*  . 

that  \ 

der  disallowing  the  motion Ahe  defendant  was  given  60  days 

within  which  to  file  a  bill  of  exceptions,  Bo  bill  of  excep* 

tions  or  stenographic  report  is  included  in  the  reeord*  and 

we  are  not  permitted  to  review  the  action  of  the  trial  Judge 

tidxe  overruled  the  motion  to  vacate;  even  if  it  be  eonoeded  that 

the  defendant  has  perfected  his  appeal  from  the  order  in  quea* 

tiOB,  his  failure  to  preserve  for  review,  by  bill  of  exceptions, 

the  affidavit  in  support  of  the  motion  compels  us  to  affirm  the 
Judgmmt  of  the  2funiaipal  court.   The  Judgment  is  not  void    I 

upon  its  face.  Boyle  v.  Chy traus ,  125  III,  870.  ' 
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MR.  tRKSIDIKG  JUSTICE  DEVJER  DI!!I.IVJ?RED  TEB  OH^^IOH  OF 
THE  CCURT. 

This  is  B.n  appeal  from  a  judfcnent  of  the  kiani- 
cipal  court  against  the  defendant  und  in  favor  of  the  plain- 
tiff for  ^639.21. 

In  the  statement  of  claim  filed  by  plaintiff  it 
appears  that  the  claim  of  plaintiff  is  based  upon  a  Judfinent 
note  which  it  is  alleged  was  executed  by  tixe  defendant,  I. 
Lashkovitz,  ffl,%de  payable  to  the  order  of  Harry  Korshak  and 
by  him  endorsed  and  delivered  to  plaintiff.  An  affidavit  of 
merits  was  filed  by  defendants  on  August  4»  1017,  which  set 
up  in  substance  that  the  defendant  Korshak  had  delivered  tJtie 
note  in  question  to  the  Lawndale  ^ash  and  Door  Company;  that 
the  defendant  Lashkovltx  was  merely  an  accommodation  party  to 
the  note  and  that  the  Lawndale  3aah  and  !}oor  Company  had  full 
knowledge  of  this  fact;  that  the  Lawndale  Sash  and  Door  Com- 
pany received  the  note  from  Korshak  in  payment  cf  an  indebted* 
ness  due  it  by  him  and  that  said  lawndale  3a8h  and  Door  Com- 
pany had  agreed  that  the  ticie  for  payment  of  the  note  would 
be  extended  from  time  tc  time  for  a  period  of  two  years;  that 
the  plaintiff  did  not  receive  the  note  by  endorsement  and 
delivery  from  Korshak  and  that  plaintiff  was  not  a  bona  fide 
bolder  thereof,  and  that  suit  was  instituted  in  his  name  "la 
an  endeavor  to  preclude  the  defendants  therein  from  asserting 
the  defense  hereinabove  set  forth. 
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On  December  27,  1917,  a  jury  found  in  favor  of 
the  pliiAntlff  and  JudUyscnt  was  entered  in  his  favor  rgainet 
defendants  for  the  aua  of  $636.82.   This  verdict  and  Judg* 
Bent  were  vacated  en  January  4,  1918,  and  on  January  9,  1916, 
an  order  was  entered  that  "the  affidavit  cf  merits  cf  defend- 
ants stand  as  a  plea  in  abatement."  On  Janunry  10,  1918,  an 
order  was  entered  of  record  in  the  cause,  a  part  of  ivhich  is 
as  follows: 

"This  matter  coming  en  again  to  be  heard  on  the  agree- 
ment of  the  parties  that  the  affidavit  of  merits  of  the 
said  defendants,  iTarry  "  orshak  and  la?* -c  Lashkcvitx,  here- 
tofore filed,  8tanda  a8  an  affidavit  in  support  of  a  motion 
in  the  nature  of  a  plea  in  abatement  of  the  action,  and  not 
as  an  affidavit  of  merits  to  the  action; 

It  is  ordered  tnat  said  affidavit  of  merits  of  Harry 
Korshak  and  Isaac  Laehkovitz  heretofore  filed  as  afore- 
said, atand  as  an  affidavit  in  support  of  a  motion  in  the 
nature  of  a  plea  of  abatement  to  the  action,  and  not  as  an 
affidavit  of  merits." 

on  motion  of  plaintiff  the  affidavit  of  merits  or 
plea  in  abatement  was  stricken  from  the  files,  and  it  is  in- 
sisted here  that,  the  court  erred  in  so  doing.   The  point  raised] 
by  counsel  is  not  before  us.   The  plea  in  sbatemeBt  or  affi- 
davit of  merits,  whatever  the  document  may  be  called,  was  on 
motion  cf  the  trial  court  stricken  from  the  files  and  it 
became  thereby  no  longer  a  part  of  the  record.  The  instrument 
is  not  preserved  in  a  bill  of  exceptions. 

^^   Witteman  Corayany  v.  Go  eke,  200  111.  App,  108, 
it  was  held  that  a  ruling  of  the  court  striking  a  pleading 
from  the  files  cannot  be  reviewed  ^n  a  court  of  appeals  unless 
the  pleading  and  ruling  ihereon  are  preserved  in  a  bill  of  ex- 
ceptions.  Town  of  jcott  V,  Artman,  237  ill.  394,   The  plead- 
ing in  question,  «hici4  ia  set  out  in  the  abstract,  is  on  its 
faes  an  insufficient  answer  to  the  claim  of  plaintiff.   It 
appears  therein  that  Korshak,  the  defendant,  delivered  the 
note  in  question  in  payment  of  an  indebtedness,  and  the 
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promise   to    extend  the  payment  of   the  note  from   time   to   time 
•eema  to  be  unsupported  by  any  consideration. 

The  Judgmait   of   the  Municipal   Court   will  be 
affirmed. 
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MR,   PRISSIDIHG   JUSTICE  DEVKR 
D3ELIVKRKD  THE  OPIUIOrr  OP  THK  COUT!?. 

This  it  an  appeal  from  a  Judgment  of  the  >'Unioi-> 
pal  court  in  favor  of  tht  plaintiff  and  against  the  defendant 
for  the  eum  of  |20C« 

The  only  point  raised  by  the  briefs  of  counsel 
is  whether  the  trial   court  should  have  adxaltted  certain  «7i< 
dence  which  it  is  olalaed  if  admitted  would  have  shown  that 
plaintiff's  olaia  was  based  upon  an  attempt  on  his  part   to 
represent,   as  attorney^    conflicting  and  hostile  interests* 

Plaintiff,  an  attorney,   testified  that  June 

20,   1917,   he  called  defendant  cofflpany  on  the  telephone,    that 

he  talked  with  Ur.  Hofnauer,   an  officer  of  the  oonpany,   that 

he  told  Hafnauer  he  had  certain   information  that  defendant 

was  being  robbed,   which  information  he  would  give  to  hia  if 

he  would  call  at  plaintiff's  office;    that  he,   plaintiff,   dis- 

elosed  this  inforrcatlon  to  Hofnauer  and  the  source  froa  which 

it  eant  to  plaintiff;   that  Hofnauer  said  he  would  inTestigata 

the  aatter  and  if  it   should  develop  that  defendant  was  being 

robbed  he  would  ramunerate  plaintiff  for  this  information; 

that  three  days  later  Hofnauer  called  plaintiff  on  the  tele- 
phone,  saying  to  him,   *Coae  over  quiolc,   we  got  the  gang.      I 

find  we  have  been  robbed  of  about  ;j^l5,000  in  the  past  year. 

Two  of  the  men  are  in  the  office  new,"     In  response  to   this 

•all  plaintiff  went   to   defendant's  office  and  he   th^*e  ex- 


\ 


•7>ofXs>f; 


;.ijje   9iii  Trot 


"tit  ^J'iifnisitq  ,«ci  *jwidf    jsc  "Titfitic; 


affllned  two  aen  who  w«re  In   th«  office  and  later  took  th«B  to 
tht  Saat  Chicago  Arenue  police  atation,   where  he  further  ex- 
ajBined  then  for  the  purpose  of  getting  information  relative 
to  the  alleged  thefts  fro«  defendant.     The   eridence  ahowe 
that  plaintiff  ipent   aoae  further  time  and  perf oz»ed  other 
aerTicea  on  the  aame  day  in  an  effort  to   discover  the  identi- 
ty of  the  alleged  thioTea.     On  the  following  acming  plaintiff 
and  Hofnauer  met  at  the  i^aat  Chicago  Avenue  atation  and  plain- 
tiff prepared  two  *John  Doe"   warrants;   he   vrna  preaent  ehen 
one  Coldatein  waa  arreated  and  he  and  Hofnauer  went  to  the 
place  of  buaineaa  of  a  man  named  Rioharda,   in  the  basement  of 
idiioh  waa  found  10  balea  of  iraate.     Plaintiff  teatified  that 
he  waa  with  Hofnauer  and  the  police  officera  until  3  o'clock 
in  the  ofternoon  of  that  day;   that  Hofnauer  appeared  to  be 
"cooling  off  a  bit,"   and  that  plaintiff  left  him  with  the 
auggeation   that   if  he  waa   wanted  he  could  be  called  at     hia 
office;   that  that  waa  the  laat  plaintiff  had  to   do   with  the 
eaae  except  to  appear  aa  a  witneas  before  the  grand  Jury. 

There  ia  a  direct   conflict  between  Hofnauer  and      1 
plaintiff  aa  to  what  waa  aaid  by  tuem  at  different  times,   with! 
reference  to  the  alleged  employment  of  plaintiff  aa  attorney      [ 
for  defendant.      The   evidence  diaolosea  that  Lepine,   an  at- 
torney,   signed  the  complaints  upon  which  warranta  were  Is- 
sued for  the  arrest  of  persons  charged  with  the  alleged 
thefts,   and  Hofnauer  aaya  that  Lepine  aaid  he  did  thia  ao  aa 
to  protect   the  defendant  from  liability  for  the  arreata.     Ths 
defendant  offered   to    show  by  ths  testimony  of  a  witness  that 
plaintiff's  appearance  at  defendant's  office  on  the  day  pre- 
sedlag  the  iaauance  of   the  warranta  waa  brought  about  by  ths 
request  of  one  iTeldman,   who  waa  in  defendant* a  office  at  ths 
time  plaintiff  waa  called  upon   the  telephone.     An  objection 
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to  this  offsr  was   sustained.      \ye   tiiink  this  STidenos  should 

haY«  been  adzuitted* 

It   should  be  kept   in  mind  that  we  are   dealing 

here  with  the  conduct  of  an  attorney*   an  officer  of  the 

oourt*      ;h«  contention  is   tuat  Lepine's  voluntary  offer  of 

information   to   the   defendant's   officers,   and  iiiu   efforts   in 

procuring  the  arrest  of  persona  charged  with  the  thefts, 

were  made  for  the  purpose  of   protecting  hie   olient,   Fsldman, 

in  a  pending  controversy  between  alta  and  one  Richards,   who, 

it   is   intiioated,    together  with  Feldiiian,   received   certain 

property  which  it   is   charged  was  stolen  frost  the  defendant 

eo9>pany.     Hofnsuer  testified  that  plaintiff   said   to  him: 

**!  have  a   client  named  ieldisax^i  who  knows 
something  about   some  goods  being  stolen  from  your 
place.      1   can't  give  you  Mery  much  inforjuation, 
can*t  give  any  naaes,      I   can*t   say  very  much,   but 
this  JPeldi&an  has  beeri  a  ua-ica^aaxi  for  4.icLa.rds  Ccil" 
pany  and  there  has   been  r-ncther   salesinan   there  by  the 
nsiDe  of  jiLorowitz.      Xhey  xiave  been  selling  waste    .vhich 
they  clo.ia  came  from  the  Chicago  Waste  Company  and  was 
stolen  froiii  tiiere.      H^   ^arit   tc   get   Uie  gccds   on   Inia 
Richards,      ky  client  has  a  case  against  him.      I    don't 
remeoiber  the  particulars  of  lae  case,      i   said,    *  if  you 
get  any  inforcjation  would  you  mind  calling  tue  up?'      On 
tf.onuay  a^otnin^  ieldutan  ca^ut    tc;    tim  office   cf   defendant 
and  said,    'Did  you  hear  any  more  about   this  stock  being 
stolen?'      i   said,    'We  nave  a  line   an   it   -  nothing   elae,» 
to  which  he  replied,    » If  you  «et  auytbing  will  you  call 
up  Lepine?*    (the  plaintiff).      I   said  I  would." 

¥•   think  in  view  of   this  testimony  the  ds* 

fendant  should  have  bean  permitted  to   show  that  Lepine*8 

presence  in  the  case  was  for  the  purpose  of  protecting  or 

aiding  his  alleged  client,  ysldman.      If  Hofnnuer's  testimony 

be  true  then   there  is   soase  evidence   in  the  record  tending  to 

show  that  ?eldinan  was   the  client  o5   plaintiff,   ana  from  the  ex- 

eludod  OTidenco  and  that  admitted  it  might  fairly  be   argued 
that  Lepine's  efforts   tc   discover  and  prosecute  persons  charged 

with  stealing  defendant's  property  v/ere  for  the  purpose  of 

aiding  Voldman  in  his  controversy  with  Richards.     Believing, 
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«•  «•  do,    that  It  imt  err«r  to  exelude  this  •yidenee,   th«  Jud|:« 
B*nt  of  the  Municipal   court  will  "be  rcTersed  and  the  cause 
remanded  to  that  court  for  a  new  trial. 
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\  }      COURT  OF  CHICAGO, 

LION  n,    STT-WABT,  \  ) 

'Appellee.  ) 

V/         21 II. A.  508 

Ml.  JUSTICE  HOLDOK  DEIJVERBD  THS  OPIRIOH  OP  TH7?  COUKT. 

Defendant  tocuf-ht  In  Ciiicago  a  lactor  cycle  and 
eide  car  frosi  one  J,  A.  Cowlee  tind  paid  him  th«refor  #150. 
The  cycle  and  or   were  snanufaetured  in  Chicago  by  the  i;x» 
celeior  ittotor  ^manufacturing  Co.  Before  concluding  the 
purchase  defendant  telephoned  the  manufacturer  Inquring  as 
to  cowl  68*  title,  and  was  informed  that  the  cycle  and  oar 
were  ptild  for.   It  appears  that  Cowles  bought  the  cycle 
and  car  from  plaintiffs  in  Indianapolis,  Indiana,  and  that 
plaintiffs  had  take^n  from  Ccwles  a  conditional  sales  con- 
tract  therefor.  Plaintiffs  demanded  the  cycle  and  car  from 
dcferdarit,  who  refuned  to  surrender  the  same  and  thereupon 
this  suit  In  replevin  was  brought.  On  a  trial  before  the 
court  without  a  Jury  there  was  a  finding  and  judgment  for 
defendant. 

The  conditional  sales  contract  was  not  recorded 
in  any  pines  either  in  Indiana  or  Illinois. 

Plaintiffs  contend  that  the  rights  of  the  par* 
ties  must  be  determined  by  the  law  of  Indiana,  and  that  by 
the  law  of  that  Stats  the  contract  between  plaintiffs  and 
Cowles  was  good  not  only  as  between  thsmselTSS,  but  as 
against  third  parties. 

Under  the  circumstances  of  this  case  we  think 
that  the  question  of  the  contract  between  plaintiff a  and 
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Cowlea  IB  not  a  Matter  for  our  daterxDination  in  tiiia  pro- 
coeding.   Plaintiffs  put  ii  witiiin  tne  power  of  oowlee  lo    1 
reiaove  tno  cyole  and  car  out  of  the  litate  of  Indiana,  there- 
by yeetintj  hi«  with  priaft  facie  evidence  of  ownerahlD  and 
with  apparent  power  to  sell  the  same  tr^e   from  their  claim. 
To  hold  otherwise  in  the  oirotunatancee  of  this  ease  would 
•top  the  sale  of  this  kind  of  peraonal  property. 

Defendant  hnd  no  more  reason  to  investigate    \ 
Oovles*  title  in  Indiana  ttj&n  in  any  other  btate.   > specially 
is  this  so  f^nen   tne  evidenoe  gained  loy  olefenaact  showed  that 
the  cycle  and  car  had  iseen  jBanufactured  in  Chicago.   Comity 
betiveen  states  does  not  proceed  to  such  an  extreme,   Tha     1 
following  observations  by  the  late  Ut,   Justice  Adans  in 
fcpaenbauc  v.  ^ywes,  77  111,  App.  295,  are  pertinent  here: 

♦•«e  cannot  conclude  this  opinion*  however,  with- 
out soffle  suggestions  as  tc  the  rule,  apparently  supiorted 
by  numerouH  adjudicatit ns,  that  the  constructive  notice  of 
a  mortgage  resulting  fron  its  acknowledgment  and  record- 
ing in  the  ritBte  in  ivhich  it  in   executed,  is  rIbo  con- 
structive notice  in  other  states,  and  to  the  citizens  of 
other  ijtntes  to  which  the  mcrtgaged  property  may  be  re- 
moved, thus  giving  to  the  law  of  the  ^tate  in  which  the 
mortgage  is  executed  extra-territorial  effect.   The 
courts  base  this  rule  on  the  doctrine  of  interstate 
comity,  bvit  it  eerrra  to  us  thpt  thi»  doctrine  should  not 
be  extended  to  the  detrinjcnt  of  citizens  of  the  State. 
In  many  cases  the  rule  that  citir.ens  of  this  Gtrte  are 
bound  by  constructive  notice  of  a  chattel  mortgage  exe- 
cuted and  recorded  in  another  :Jtnte,  neccBsarily  and  in- 
evitably operates  to  the  detriment  of  such  citizens." 

This  case  was  affirmed  in  179  111.  112. 

In  Illinois  the  possession  of  personal  property 

is  prima  f&oie  evidence  of  ownership,  and  unless  a  lien  is 

reserved  in  accord  with  the  statutc^s  of  the  ot&te.  the 

passessor  may  convey  a  good  title  to  a  bona  fide  purchaser, 

provided  he  is  without  notice  of  any  intervening  equities  •» 

claims.  ^  ^^    , 

The  Judgment  of  the  Municipal  Court  is  right  and 

is  affirmed, 

A7FIR12XD. 
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1. 
MR,  JU3TICX  HCttCK  DSLIVIRXD  THE  OPIKION  Of  THI  COURT. 

l^laintiff  recovered  a  judgnent  for  1176.95 
en  a  trial  before  the  court,  and  defendant a  appeal, 

Tht  action  was  for  the  contract  price  of  90 
angle  Irone.  The  defense  interposed  was  that  'but  39  of  the 
irons  were  delivered  and  that  51  resiained  undelivered.  Be- 
fore trial  defendants  paid  plaintiff  for  the  39  angle  irons 
del^lvered,  so  the  controversy  is  confined  to  51  angle  irons. 
(^uery:  Does  the  evidence  support  the  finding  of  the  trial 
Judge  that  these  51  angle  irons  were  delivered?  Se  are  of 
the  opinion  that  it  does  not. 

Th«re  is  positive  evidence  that  but  39  angle 
irons  were  delivered  and  there  is  no  evidence  supporting  the 
contention  of  plaintiff  regarding  delivery  of  the  51,  Further- 
more, plain tiff *s  own  witness,  who  is  supposed  to  have  delivered 
thea,  discredits  this  contention.   This  witness  was  the  ex- 
pressman who  carried  the  angle  irons.  He  testified  that  he  had 
but  70  pieces  on  his  wagcn,  some  of  ^ioh  he  placed  near  tha 
tool  chest  in  front  of  the  building  which  defendants  ^ere 
engaged  in  constructing,  and  that  he  would  not  be  sure  as  to 
the  number.   This  falls  far  short  of  proof  of  delivery  of  90 
pieces.   lioreover,  as  no  one  for  defendants  received  these 
pieces  or  checked  them  up,  merely  putting  them  In  the  street 
alongside  the  curb,  as  testified  to  by  plaintiff ^s  expressman, 
did  not  constitute  a  delivery  either  express  or  symbolical. 
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Flcintlff  a  T?itneae,   wjr.o   testlfiitd  that  he  checked  up  9u 
fung] «   irons  th<i>  morning  following  the  exprees&an's  plftcing 
ef  what  he  tLink&  «»*  70  yI«o«»  Rlong8id«   bhe  curb,   was  ctI- 
dftntly  mlata^tn  aa  to   the  nutther.     Cn   the  other  hand*    th« 
testiAony  that   but   Zv   of    these   Irene   were  found   in   the 
plftce  vThere  plaintiff  hud  cfuued  its  expre-esian  tc  plAoe  the 
ircns   is?  uttocntradicted.      A»   tc   the  51   angle  irone  plaintiff 
haft  fail  fid   to   establish  delivery,   f>nd  its  olaiaot  therefore 
faiXft, 

The  jud£ib«»it  of   the  l^,unicipal  Court   ie  reversed 
vlth  Jud^ent  of  pil^  ca;i;>iat  aad  for  coets  here  ajad  below. 

KEY£RSi;D  WITH   JUyU&  lOiT   Off 
yiL   CA}  I/.T   AND  ITOK   C03TB. 
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MR.  J03T1C38  HOLDOM  DKLIV15RKD  THE  OPIHIOH  0?  THK  COURT , 

flaintiff  had  Judi;«ient  for  $75  on  a  finding  of 
the  oourt,  to  whom  the  cause  tme  aubmitted  by  agreement  of 
the  parties »  nnd  defendant  appeala. 

This  la  a  small  oaso  measured  by  the  aaount  in- 
Tol7ed»  but,  notwithstanding  plaintiff  has  failed  to  appear 
and  defend  against  the  appeal,  there  is  an  underlying  principle 
of  honesty  ^ich  this  court  must  recognise. 

Plaintiff  purchased  a  motor  truck  of  defendant, 
paying  $7S  for  it.   Defendant  represented  that  the  truok  was 
usable  and  aOTable.   It  was  neither.  The  contract  was  in 
writing  and  contained  a  condition  that  the  truok  was  "to  be 
running  and  In  usable  condition,"   It  seeias  the  truek  would 
not  run;  that  in  attempting  to  start  it  the  engine  made  much 
noise  but  the  truck  would  not  fflcve.  When  plaintiff  demanded 
of  defendant  a  return  of  the  $75  which  he  paid  for  the  truek 
he  was  told  that  defendant  was  not  interested,  that  it  was 
not  going  to  give  the  money  baok  and  that  "they  didn't  want 
the  damn  thing  around," 

There  is  no  pretensa  by  defendant  that  the  truek 

oan  be  run.   It  is  contended  that  it  was  sold  for  "junk." 

HoweTer  this  may  be,  it  is  a  sufficient  answer  to  say  that 

sttoh  is  not  the  contract,  a  due  regard  for  oommon  honesty 

requires  that  the  Judgment  of  the  Municipal  Court  be  affirmed, 

whioh  is  accordingly  done, 

ASVlSiLXD, 
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Appellant, 
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lf.B.    JU3TIC?  H:i.nCJ««    :^RtlV-^RSD   I'HB  Ol  IFION   OF  THI?  COURT, 

The  parties  to   this  oaus*  w«rt  awirrled  ijecember 
24,   lti96.     The  fruit  of    unis  union  is  one  ohiXci,   Francis, 
wiiout  custody  is  not  now  involved,   as  he  is  at  the  present 
tlae  patriotically  serving  in  the  arny  of  iiis  coiuitry  In 
its  war  with  oermany.     on  October  7,   19lu,  complainant 
filed  her  hill   for  separate  maintenance,   alleijing  xaiaoon* 
duot  on  the  part  of  defendant  which  has  compelled  her  to 
live  separate  and  apart  froa  him  since   the  3rd  of  August,   1906; 
that  defendant  has  refused  to  liTS  with  his  wife,   notwith- 
standing she  has  at  all    times  been  willing   to  live  with 
him. 

An  order  for  $50  8olicltor*»  fees  and  a  pay- 
ment of  flO  a  week  for  the  support  of   the  then  infant 
child  of  the  marriage  was  entered  on  ootober  29,  1910, 

The  defendiitnt  ansfwred  complainant' e  bill  gen- 
erally,  denying  the  averments  thereof. 

It  was  not  until  more  than   eight  years  after 
the  bill    was  filed  that  the  cauee  was   tried.      In  the  mean- 
time the  parties  have  lived  separate  and  apart.     l>uring 
iooct  of  the  time  complainant  has  had  the  euatody  of  their 
child,    Pranoia. 

Complainant  charged  in  her  bill    that   defendant 
had  been  guilty  of  unkind  and  crual   conduct  toward  her. 
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which  she  auppcrtod  by  proof,      ahe  alac  tcBtlfitd  that  d«* 
fenOJuit  had  becoae  enauourcd  cf  another  nciuRn  end  so   told 
hor»   and   euiu  thai  Im^  cculd  net  continue    tc   live  vitxi  her 
as  hi 8  vdfe.     Def aridnnt  left  eoaxplfln&nt ,   cut  off  ti^r  «o» 
count  at  the  grocery,  aeat  mnrlret  and  other  atoret,   shut 
off  the  gas  and  electric  llgiht  In  their  «partin«it  and  re- 
fused tc  pay  rcrit   therefor,   nnd   reti.oTed  hiweelf  therefrom, 
Thttre  w&s  alec   testiuicny  regarding  his  consorting  witb 
ether  wctfien,    sufficient   tc   raise  a   weJl   f^rounded  inference 
of  ioibcrftlity, 

We   think  the  evidence  is  such  thfkt  the  ehan* 
ocllcr  ad£;ht   re^uijonuhly  find,   e-t  he  did,    that  complainant 
was  livinfe  ecpcrate  and  ajhrt  froc  defendrnt  without  her 
fcul  t . 

Defendant  is   inccnaietent  in  his  defen»e8,     Bt 
was  principal    in  v,  public   schceX  and  coarlr  in£>nt  waa  a 
tcRchrr   in  a  pu);lic   Kchocl,     Hot  with  a  tending  t>ie  fact   that 
he  received  ^8C5C  cf  her  earr.inea  as  a  school   teacher,   yet 
he  clftiiEG   thftt  he  proteoted  against  hie  wife' a   teaching 
eehocl  hecause  he  wanted  her  at  hoioe  to  look  after  the  hoata 
ae  a  iaattcr  of  dcmcatic   economy  and  good  housakeeplng.      In 
the  liRht  of  thee*  facte  hit  contention*  cannot  be   taken  rery 
eeriously.     Then  again,    defendant   reaista  the  decree  for  tha 
allcwnnoe  of  separate  maintenance  on  the  ground  that 
ant   is   self-supporting  as  a  achocl  teaciier.     At  the 
trial   it  was  established  that  defendant  was  principal   of  tha 
£d«rard  Jenner  aehooX  and  teacher  in  s  night   school  and  that 
therefrom  he  twis  in  receipt   of  an   ainu^T.   incciae  of  1^4100;    that 
aomplainant's   salary  as  a  school   teacher  was  ^I5&C;    that  at 
the  tiffle  of  the  trial  her  health  was  in  a  precarious   condi- 
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tion*  her  physician  testifying  that  she  needed  to  go   to  a 
hospital   to  undergo  a  aurgioal   operation;    and  that  her 
health  vas  impaired  at  the  tixse  of  the  trial  to    Buoh  an  ex« 
tent   that  she  would  not  he  able  to   work  or   teach  for   some 
time.     The  court  made  complainant  an  allowance  of  $6b  a  month 
together  with  $3oo  necessary  exi^enaes  oi'  sax  operation,  hospi* 
tal   expenses,    doctor's  fees,    stc.,   which  amount  was   the  esti- 
mate of  cost  mftde  hy  the  medioal  witness,   and  also   an  allow* 
anes  of  9?.00  for  solicitor's  fees.     The  uolicitor^s  fcos 
allowed  are.    It   is  conoedad,    reasonable  and  no   complaint  re- 
garding the  sane  is  made  on   this  appeal. 

There  is  no  sTidenoe  in   the  record  in  denial  of 
complainant's  alleged  phyaioai    condition  and  neoesaitiss  as 
testified  to   by  herself  and  awr  medical   adviser.      l^efendant,    \ 
however,   complains  that  the  nature  of  her  ailiaent  io  not  made 
sufficiently  specific  or  certain  by  the  proofs.     Aip*ever  thlsj 
nay  be,   we  are  of  the  opinion   that  tne  medical   witness's 
statement   that  her  physical   condition  is   such   that   she  must 
undergo  a   surgical   operation,    that   she  is  in  a  nervous  oond- 
tion  end  will  not  be  able  to  work  for  some  time,   that  th« 
operation  will   lay  her  up  for   from  four  to   six  weeks,   and  the 
further  fact,  under. ied,   that   ahe  has  no  nooumulation  of  money 
or  property  with  which   tc   eupTC^t  h«reelf   during  her  illness 
end  oonvnlesoencs,   was   sufficient  to  w&rrant  the  chancellor 
la  making  an  allowance  of  $6b  a  month.      It  was  proper  also 
to  allow  |SCO  a«  »  n«oe»aary  exj^ense  of   the   ?5urgioiril  eperatioa  Vy 
which  i^  wt!.B   eBt»bliyhed  by  the  evidence  plaintiff  must  undergo, 

The  eamlnga  and  income  of  defendant  warranted 
these  allowances.      If   the  condition  cf  ocifiplainarit  and  th9 
financial   circumstances  of  defendant   should  materially  change 
in  the  future,   it  will  be  proper  for  the  chanoollor,   on  appll»l 


> 


'iittiiiiaXqmoo 

£ntiyi$99S 


«ri^  ji%..,    .  tow   oi  »Xc(«  ftrf  ^<ir!  -oii 

an./   b.-?«    ♦■  iA,d  i.c-  ■  '  !jtr.t«<jo 

Hiiii  ■■id  ■'OLn.tAVixcii  iina 


cation   tc  hiiu,    to  veur^'   th«  allowanott  wuioli  dtfendant  is   or- 
ciered  to  pay   10    laucu   mluu  ua  iua;y   be  warranted  by  such  altered 
financial   ccnuitlcn, 

ihere  i»  no  «»rror   in  j^rooodure  ditcoverable  froa 
the  record  wliich  warrant*  a  r«ver»al   of    the  decree  of  the 
Supt^rior  Court,   anu  it  is    therefore  afflrcied, 

APPIFiiED. 
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THK  OPimOK  OF  THE  COUPT, 


Tiiert  'waa  Judf^ent  in  the  triftl  court  for  $155 
T>y  conleitsion  under  a  power  of  attorney  contained  in  a  lea** 
under  aeal  betweeii  the  parties  tc  certain  presiiaes  In  Chicago. 

I}efendante  faoved  tc  vacate  this  judgra(<^ct,  trhioh 
motion  they  aupported  toy  affidavits,  but  the  motion  trae  de- 
nied Mnd  txiie  appeal  from  that  order  prnynd  and  perfected. 

?)efendant8  sought  to  ^vold  their  liability  open 
two  grounds:   yirst,  that  the  liability  -sas  tiiat  of  »  cor- 
pcratlon,  th^  aeourity  Tocl   Vorka,  of  thich  defendants  were  I 
officers;  and,  seocnd,  that  ^y   a  parol  a|!;reeisent  the  lease    ' 
a^id  poas^saicn  of  the  der..i8ed  prer&isea  wore  surrendered. 

The  affidavits  suboiitted  presented  no  raeritoriout  ^ 
defense.   The  fact,  if  it  ia  a  fact,  that  the  security  Tool 
Works  occupied  the  prealses  deotiaed  and  paid  the  rent  accruing 
during  the  tiae  of  such  occupBtion  in  no  way  affected  ths  lease 
bet;f7een  the  parties.  The  obligations  of  the  parties  under  ths 
lease  rstaained  unimpaired,  notwithstanding  the  faet  may  be  as 
allegp*. 

The  lease  osuld  not  be  terminated  contrary  to  its 
covenants  by  parol.  ILven  concedin$^  tne  facte  to  be  as  stated 
in  the  affidavits  supporting  the  motion,  there  was  no  legal 
surrender  of  possession  of  the  demised  premise*  and  scceptano* 
thereof  by  plaintiff. 


> 


\ 


\ 


«»XI^   -   »^^ 


.*  arjiwM 


■iJ'  1  ylAt.  !?;.• 


|>  i  G   .il  i  & 


.  8 


9  •MP  I 


«fcr»Tt<MI 


.-   .       :.tt»11U%    t1:\.    «_-A   .  ., -.  . 
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,  bail Ba^il till    b'lniucjCT   IHOMI 

,.iJ^5j)i^o,  .  :    -raq  yd  •;rn«ti0TCO 

•ooAiciftoo*  boa  •••imB'xq  A^elAtb  sili  'k*  aol«t*««oq  lo  tftttavziv* 

.ItLtniJiIo  vd"  ^omx^di 
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The  rule  at  1mm  in  limt  a  nattlea.  execu-^ory  con-     1   -^ 

tract  eturti.(>t  ii«  ul^nifed,   altered  or  i»o<iiriea  by  parol.     iS€ok9Ti 

▼  .  ;3e>o'I"^^y.    25C    I'll.    II?;    ;aacj:>al®r  V,   vjOUiff,   164   ibid  2y6, 
TMa  i3   the  riO  $>  cf  liie   c.acaon  law  which  jprftvaili,   in  thiu 
jurindiation,     v^hapuox  v.  ^jcrr?^.   T.       "i,   i;:!;   Gc;:(iebv..t'oi^ai 
T.   r-tiblP,    14r'   ibid  ^;j5C  . 

"/e  cn.fro*    aay  th^t   the   triAl   Juu^t  i/i  {ifor.^-,»-ig 
tho  jEiotion   to  v.->cnt«'  the  Juil«,ir.cftt  &<.bubeci  tii«  dii8or«t.ion 
whic.a  i.hc  law  rojoaod  ir:  hln,    thars  tc-ing  no  facto  stated 
In  the  cSfi6M.-7i.Xti   aup::^ort:.jit  the  motion  w-ioii  ci  nctituted  i~ny 
defcr.tiCi  upon  t»i«  a&rits, 

•"he  ^udf^Ber.t  of  tVie  kunicli?*-]    cruri  io  eT« 
flrn^d. 
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ROSI  H.  ROffl, 


AillSAL  JTROk   iJUl'EHlOR 
COURT  OF  COOK  COUHTY. 


pall 
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im,  JU3T1CK  HOLDOH  DEI>IVEmSD  THE  OPIKIOH  0?  THK  COURT, 

Tha  bill  In  this  eaaa  sacks  to  reoovar  from 
dafanOant  eartaio  personal  property  which  it  is  averred 
belongs  to  the  estate  of  her  deceased  husband,   iihe  da- 
fends  on  the  contention  that  the  property  claimed  was 
given  to  her  by  her  husband  in  his  lifetiiaia«  that  she  T9- 
dueed  the  saae  to  her  posseesion  and  that  all  of  it  re- 
mained in  her  possession  from  the  tiiae  when  the  same  was 
given  to  her  to  the  time  of  her  husband *s  death  and  was 
still  in  her  possession  on  the  date  the  bill  was  filed. 

Ob  hearing  the  ohanoellor  dismissed  the  bill 
for  want  of  equity, 

James  Howe*  the  husband  of  defendant,  died  in- 
testate leaving  defendant,  his  widow,  and  three  children, 
two  by  his  first  marriage  and  one  by  defendant,  his  second 
wife,  li^o  are  his  only  hairs  at  law, 

¥•  think  it  clear  that  ocmplainant  failed  to 
maintain  the  averments  of  hie  bill  that  the  personal  prop- 
erty in  question  was  the  property  of  his  intestate.   It  is 
not  controverted  that  the  property  claimed  by  complainant 
was  originally  purchased  by  cosiplainant's  intestate  with 
his  own  money,  while  on  the  other  hand  it  is  equally  clear 
that  the  property  was  bought  for  and  delivered  to  defendant 
by  deceased. 


MIMt  -  xe& 


.fs  r '"  .A.I  r  IS    \     ' 

:siQ%t  •r«vo>s>fn:  oi  stioae  »«^  fli«i  ©ii? 

JE^ftiieTA  e£    ^i  HoLmi  ^^^toq^^a^   iAft.;dX»q[  xiiM^too  ^nAtn9\«l> 

•«w  J!)«alaXo  v:M»qo-xq  siiw   ^v.xi^   aaijna^noo  silt  ao  a&crot 

-»-x  ^1  'to  li«  tmdi  baa  aoi«c9««ot  isri  oi  eoiu  •/!}  ^wouft 

ta»  »«a«  9iiS  tfsbff  9adt;r  e;ii  moi^l  fieiacaeeoq  vaii  nJL  baoiAB 

saw  ha»  UtMab  B^baadsuti  itui  lo  ^ali  or-  novia 

.69XJtl  a«r   Illcf  Aili  9^ftb  »4ii   no  aolB««68o;i  x^u  ai   IX1;»« 

iXlff  aitr  baaaioaib  vof  Cttanisifo  9xi^  ^niicja«x(  oO 

-nl   b?>iL^    ,!fa&bti»lMb  lo  ibruitf8Jj£i  axil    ,aw«ji[  avauiC 

«rr9  7Mjtxld  asvdi  boM  ,w<>fejhr  cirt  .icui^tsatab  )anlT«al  9Sai%9* 
bnc^o-ib  't\stbti%'iBb  ttf  sao  bnts  ^^mlixmm  imtll  ait^  ->e<:f  ow# 

.vtaX  i«  a^iiail  ^Xno  %Xii  0t»  octm  ,am« 

-4   b9Xis;i   jr.^'ivn'y.icmjo  ;J'«di   tt«9Xo  iX   itiUAt  iV 

-JToiq  Xjanoeiaq  a^iU  i*iLt  Xlig   ei  JnemtaT*  oxiJ  ni«jax«« 

ax  :)«iaf)iaX  aXri  )•  x^tM^ioi'i  asit  ««*  noi;^a»up   nX  t^tm 

iiv-.ni.ix.oti  x^  b^miAlo  t'ta^oiq  eiii  J-mci^  ib*Ji-i:8Tu'x^a90   ton 

diiXw  6Jaiai»,}ni   •*J<ieaX«Xqfiao9  x<f  bvaatlortiiq^IXAnii^X'to  amr 

'xatXo  x-fXAupe  81   *X  bncH  -  — —  -^^    '.^dr   ,"\i»«Ofl»  «rwo  aXif 

iaMbe»\Bb  fti   i>«<xeYXX»Jb   ban  "ri<{oifT.  axti?   i^Adi 

•J^vaaooaJ^  X^ 


Tta.«  prop«rt3r  about  vtiioh  this  oontrorerty  nalUy 
center*  ia  certain  bonds  secured  by  certain  trust  deeds  upon 
Chicago  real  estate,  which  were  purchased  by  deeeased  through 
the  real  eetnte  firm  of  Chandler,  Hildreth  ik   Co«   These  pur- 
chases were  made  through  a  Kr,  John  D.  Wild,  a  representatiYe 
of  the  firm,  who  was  inforaed  by  decsAaed  that  he  bought  the 
bonds  for  defendant,  his  wife,  and  that  the  saac  were  bought 
with  her  money.  The  deceased  gave  his  money  as  he  earned  and 
received  it  to  his  wife,  with  the  understanding  that  such  of 
it  as  was  not  used  for  faaily  expenses  belonged  to  her,  and 
it  was  from  these  savings  that  deceased  bought  the  bonds  now 
elaised  to  belong  to  his  estate.   It  further  appeared  that 
the  interest  on  these  bonds  was  during  the  lifetime  of  de* 
aeased  paid  to  defendant  by  checks  to  her  order, 

Saoeased  was  so  cautious  regarding  evidencs  of 
ownership  of  these  bonds  by  defendant  that  he  consulted  t:r. 
lild  and  asked  him  if  there  was  anything  more  necessary  to  be 
done  on  his  part  to  make  effective  such  ownership.  He  then 
informed  isr.  Vild  that  defendant  owned  the  bonds  which  he  had 
purchased  of  Chandler,  Hildreth  A:  Co.,  that  the  homestead  was 
the  only  property  he  had  any  interest  in,  and  that  the  title 
thereto  was  held  in  joint  tenancy  by  himoelf  and  his  wife. 
Complainant  also  exatrdned  defendant  as  his  witness  and  her 
evidence  makes  it  clear  that  the  bonds  in  question  wers 
bought  for  her  by  her  husband  and  given  to  her,  that  she 
always  had  them  in  her  possession  and  that  she  received  all 
the  interest  paid  thereon  from  the  time  of  their  purchase  to 
the  death  of  her  husband,  other  witnesses  were  proauced  who 
corroborated  in  important  particulars  the  testimony  of  de- 
fendant and  lir,  wild.   It  also  appears  that  at  the  time  James 


itSiUotrii   b99R»9%b  vrf  £i»$6xk>7uq  ^tvxt  datiiw   ,<»v*<«lo»    X«e*t   o;^oxii3 

won  t^liii^  »iii   ia:^u»i  ■  o«w   ttiBuJ^vi...  n^^il  g<c.$;  Ji 

.tftiii   bfi>'Xiu»q<4ra  'lUbAi  b»iulHl9 

■^0  ♦pssvyiivn  ^i^lt-xjun^i  «u«>A^a^j»»  tis  «!i»»' 
»(/   '...'    V  ^r4t»»o»n  *to«  :^t£t.ixci>'  sriii  i.-AiSA  fen*  bSiM 

t»iul.  9ii  fi9ij:i«r  «J»nQd  ect^  iioovft  Caabas irti  ,'yi2  Jbte^otaJ: 

.s:.r.    •  ..■:  t>r<r   "•      -.>j-  \ci  '^auttffs^  «raij>(,  ai  ijisil  asm  oiinxmtiS 
i.'^'ii  :n"< .    ii>ii-;'r»:        !.iu  fiuB  ^nuBiDuo'Sab  i»aRif«)iaaci»  o*I«  ieyuil»i<^a»0 

•u«t   jjirfJ   ^^aii  0^  oavis  bas  uw.jjiey.i  xj!»j1  x;<rf  T5«'"'  i^woef 

.;  LA  ibari9&»^  axu  ^iuu  i^a»  fioi.«ita«aaq  «»4  ni  ««j:ii  oma  dx«<r<£<B 

cw   aa«difatf<{  xJt^a^  \o  ^au4  »A»  niszl  a^ataiM  bluii  Jai9'xeint  wMi 

Cri;!^..     Ofiii;     :j,J,i      .4.-,     /o...,J     i.TT^iM.jq.;     ,V)i»  Ci|     .  .'.'n»l 


Hove  was  aarri«d  to  d«f«Bdant  he  wa«  without  property  «nd 
that  all  tlie  property  whioia  defendant  had  was  aooumulatad 
•inoe  her  marriage  and  aalnly  by  her  thrift. 

we  think  there  can  toe  no  doubt  from  the  eri- 
Ataoa  in  the  record  before  ue  that  defendant's  hueband  made 
a  gift  to  her  of  all  the  bonds  inTolved  in  the  dispute  en- 
(ttadered  by  the  bill,  that  she  always  has  been  the  owner  and 
in  possession  thereof*  and  that  such  ownership  and  possession 
date  froA  the  time  when  the  same  were  purchased.   Furthermore, 
there  is  no  eTidence  in  this  record  that  the  deceased  ever 
treated  or  dealt  with  the  bonds  as  his  own  property,  but  thikt 
en  the  contrary  he  purchawed  them  for  and  delivered  them  to 
defendant,  ?Jvery  stRtecjent  he  ever  made  regarding  then  sup- 
ports and  verifies  the  conclusion  at  irtiich  we  have  arrived 
as  above  indicated.   Complainant  failed  to  maintain  by  his 
proofs  the  gravamen  of  his  charges  in  the  bill  -  that  defendant 
wrongfully  olsdois  and  pretends  that  the  deceased  during  his 
lifetime  mado  a  gift  of  said  property  to  her  and  that  she 
was  the  owner  thereof,  and  that  her  claim  thereto  was  false. 

It  is  an  elementary  principle  of  law  that  a 
gift  by  a  husband  to  his  wife  can  be  sustained  without  any 
actual  consideration  other  than  that  which  arises  from  the 
relationship  existing  between  them.   Love  and  affection  are 
sufficient  considerations  to  support  such  a  gift.  While  the 
reasoning  in  Clavey  v,  Schnadt ,  272  111.  464,  supports  de- 
fendant's contention,  yet  in  this  case  we  find  none  cf  the 
embarrassing  features  found  in  that.  Here  there  is  no  evi- 
dence that  deceased  retained  any  interest,  control  or  dominloa 
over  the  bonds  bought  of  Chandler,  Hildreth  &.   Co.,  while  in 
the  Clavey  case  there  were  acts  on  the  part  of  the  donor  which 
wsre  susceptible  of  being  interpreted  as  indicating  the  reten* 


feft.tjBi'i/niiJSiij.'t    flsiw  Lad  iaabhu'iiilj   doljonr  x^wqo  .  ,  iX«   irmtii 

v.Xaian  i>a»  9^j.^rs*ai  T9ti  90ixlc 

-rt»  •li/qeib  *jiJ  Loocf  «ri;f    f/js  "to  Tsri  oi   Ilia  * 

boa  ivflwQ  9iii  n»«flf  SMxi  a^j:«win  saa   i*iii    .  v(^  Jb9Tef;m~? 

^•<xo«>'X9dil«iA  riv<x  •t«v  9ig/st9i  *iiS  t^dm  seiJ   sii^  m.nit  9j»b 

tftvs  M««o9«f>  »£li   ^efi*  btoo'si'X   «ld[i   ai   »o^^^.ivt^   on  «i  »t»r(i 

-qua  2irt^:<C'    ,i,-fi  ■,;sa!9i«i?  ■Rbn'^l^Jb 

aid  ii:<^  aininisus  o^  bdXijtIt  ttxfirrtnf'^i^iio     »b^voibai  »TOcf«  ftJt 

eld  ^nlTUft  l)9e««9*i>  e£l#  JaiU  «i»R»i&tq  bfl«  iflLUXd  xXXul^o«nr 

Silo    iRia   t^n  -irsd  o*   «.t?«<yo7:r   b.*f»9   In   ^f'ia   «  9dMi(  »rai<J"»"ciX 
♦  »»£«'!:  a«v  •   't»fR>o  '^d*  a«w 

«   J«dJ  troi    'to    ••i-iio;-. 

isxU  iMt)  aaui^fi  il&jfc£fir  StaiS   ciAtij  tnii.-*  :9bienoa  XMifio» 

»t«  «oii09lt«  fcnji  av'xl      .two*  n*«*«*  itsiws  •?lif«<T'>l*«r^i 

•m  aXirft^      ,S'iXh   «  rlr.  t3a«l#«^  i 
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axW   ^0  *aon  bnll  !»w  aaxo  pfcWjt   rcl    t**-?:   ,ftoiif^#«ejo  a'dn«l>rral 

ctoln'w  <tonob  ari:^   lo   imq  vai   no  atfoei  a^sw  bbo  xarfiXQ  aii^ 

-riai9-x  axli  aoi^Molbni  a«  Jba^aicfia^Toi  laJtatf  lo  aX</liq[ao6i.'B  aiav 


tion  of  o«ntr«hip  of  the  property  the  aubject  of  the  gift. 

The  rights  of  orodltori  not  InterTenlng,  equity 
vill  eustain  the  gift  ns  an  executed  oontraot  vh  are  the 
poseeeeion  of  the  eubjeot  of  the  gift  ia  in  the  donee. 
QUI  V.  Wooda.  81  111.  64,  in  which  it  ia  aaid  that 
*ChAnoellor  Kent,  speaking  aa  to  the  effeot  in  equity,  laya 
it  down:   Gifts  from  the  husband  to  the  wife  nay  be  aup- 
ported  ae  her  aeparate  property,  if  they  be  not  prejudicial 
to  creditora,  eren  without  the  interYention  of  truateea. 
2  Kent  Con.  163,* 

The  decree  of  the  Superior  Court  being  right 
is  affirmed, 

ATFIRMSD. 


il  -^tc-io-i^  BhJ   to  q,i£ii  .<  ■■■■'■ 
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jfARy  R.  PUCE,  TmmK  a.  nn, 

fflLLIA!^  V.  I^IKR  Wnd  CHARX.B8 
B*  TIKE,  h«irs  ofy ]&u««a«  S. 
like,   d«ee»t«d»     \ 

yppellants* 
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AH'EAI.  FROK  MUNICirAL 
count  OF  CHICAGO. 

O 


11  I.A. 


MB.   JUaTIOX  HCLDOM  JS&hlVmJSD  TH£  OlIHICS  OJT  TfiX  COURT. 


This  cause   8t&rt«d  oc  a  oonfftssion  of  Judgaxent 
under  a  warranty  of  attornay  In  defendant's  lease  from  plalo-* 
tiffs*   imiaedlate  ancestor,  which  the  court*   in   the  exercise 
of  its  equitabke  powers  over  such  Judgaents  on  motion  sup* 
ported  by  affldayits,   opened  and  let  defendant  in  to  plead 
to  the  merits.     On  a  trial  before  court  and  jury  there  was  a 
yerdict  for  defendant  and  a  Judgnent  of  nil   capiat  and  for 
costs*   and  plaintiffs  appeal. 

The  claim  is  for  k^areh  and  April   rent,   1917, 
for  certain  space  in  the  l/entor  building  under  a  lease  from 
Xagene  3.  Pike  to  defendant  expiring  April   30,  1917,     It  ap- 
pears without  contradiction   that  defendant  was  treasurer  of 
the  corporation  known  as  Hngler  Jr  Burgess  and  that  the  cor- 
poration was  prior  to  August  14,   1916,   occupying  the  premises 
leased  by  def«idant,  and  that  said  corporation  needing  mere 
epaoe  on   the  date  last  mentioned  entered  into  another  leas* 
for  the  prei&ises  demised  to   .ngler,   with  additional   space,   for 
the  term  of  five  years  commencing  liay  1,  1917,  following  the 
expiration  of   the  then  existing  lease;    that  by  the  terms  of 
this  new  lease  it  was  provided  that   certain  repairs  and 
alterations  should  be  made  prior  to  April   3c,   1917.     Thess 

things  w««e  not  done  as  agreed. 


(■  I  Ca  <iqk' 


•  VWi'n^'jvX    :t- 
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.XA»'?qj8  ftm^ninlQ  bow   «s^a99 

♦  VIC    .  i'iitii.   Qivii  diiiH'l  ^Oa   «1  «i«Io  sxiT 

aott  »a«»X  m  t»l<rr0  ^snibXiutf  lo^na  4  »if^   ni  »&«q9  e!iX«^<3*e  :iot 

^:;^  il      .Vi  Cii^  gitxiiq;ie»  toAbmilaji;  oi  tiatXSI  ,S  •naiiff 

lo  'r»iu*»ifii  mam  dt%mbtt»%9h  iMsii  aetio^ibntiaos  Suntuiv  axjia^ 

•9$i«9i<l  8iiU  ignX^qvooo   ^bl^i   .i^X  Jti^^uA  o^  -loi^q  mam  aoiSmraq 

oaom  ]^ni:ft\»t3n  noi^Tato^tos  klmn  iasit  bttm  ^tmmbMlQb  i;d  l>»««tX 

•tJMX  TSiUofU  o^ni  ikaieiaa  b»ttolSa»M  tBal  »imb  ^di  no  •ooq[« 

lol    «•»««•    XsaoXii^A  KlXw    •«9X5<xi    oi  Jbasirafrft   M«i«nn.i   ai^  YOt. 

ftd^  l^iwoXXot   ,\*ltiri   ,X  x»Ji  2iaXoiwaMM9  eaM\  aril  to  m»^  ajii 

:o  ssnai  adtf  x^  i^^^    :9««»X  aiiXi«lx»  n^H^  9siJ  to  aKiitati<^9 

bam  nnimttwi  aU»i%>6J  i»it»  b9bLv<ytq,  9m  si  ••ant  vi»n  altiS 

•a  .COX  ,qC   Xi-xqA  8^  Toliq  abjaai  acT  felwoite  taol^aia^Xa 

.O'vs's,^  «a  aaot    ion  »<x«w  a;^!^!^^ 


ZMfendant  oon tends  that  in  reparation  for  tueh 
dafault  plaintiffs  by  their  agont  agroed  that  if  dsfondant 
would  males  eertaln  repairs  on  the  demised  pretalaes,   waiTS 
other  repairs  ndiich  plaintiffs  oontraoted  to  make,   and  waive 
default   therefor,   plaintiffs  would  allow  defendant   the  last 
two  months  rent  under  the  lease  of  defendant.      It   is  not   dis- 
puted that  the  following  agreement  in  writing  was  made  between 
the  parties  subsequent  to  V-ajr  1,  1917: 

*If  you  will   elijninate  the  west   door   (new  known 
as  Door  }io.   60),   when  you  ohajDge  the  entrance,    do   the   «leo> 
trie  wiring,  hang  six  electric  fixtures  wtxieh  we  have  on 
hand,   and  two  drop  lights,   wash  off  and  oalcl!7;ine  the  walls 
and  celling  at  your  esqpense;    we  will  make  all   other  Im- 
provements at  our  expense  and  pay  the  fgll  rent  from  May  1, 
1917,  as  per  terms  of  leass  dated  August  14,   1916." 

hoT  is  it  oonteated  that  defendant  performed  his 
part  of  this  agreement.       However,   plaintiffs  seriously  contenfl 
that  because  no  mention  is  mads  in  tliis  agreement  of  &'areh  and 
April   rent,   therefore  its  payment  has  not  bssn  waived,   and 
further  that  the  agent  had  no  autiiority  to  make  aa  ai^reement 
to  waive  the  rent. 

It  is  clear  from  the  evidence  that  defendant  kad 
a  just  claim  against  the  plaintiffs  for  their  non-compliance 
with  the  covenant  in  the  lease  regarding  repairs  and  altera- 
tions,  and  that  suoh  dispute  was  the  subject  of   settlamasnt 
between  the  parties. 

Plaintiffs  do  not  ssriously  contend  that  the 
agrsement  to  waivs  karch  and  April   rrnit  was  not  mads*  but 
seek  to   escape  from  the  effect  of  the  agreement  on   the  ground 
that  it  was,    if  made,   not   enforoible  because  the  agsnt  she 
siade  the  agreement  had  no  authority  so   to   do. 

If  the  latter  contention  be  conoeded  -  which  it 
is  not  -  it   then   remains  for  us  to   conatrue  the  written  agrse- 
ment. 

While  it  is  true  that  the  Itareh  and  April   rent 
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is  not  specif loally  menticnsd  in  tills  writing,    still  what  js 
asant  by  th«  words  "pay  the  full    rent  from  iay  1,   1917,   as 
per  terms  of  lease  dated  August  14,   1916,"   is  a  matter  of 
oonstruction  In  the  light  of  all   the  environing  ciroua- 
stances.     At  the  time  this  writing  was  made  the  rent  for 
Sareh  and  April  was  due.     "Why  mention  the  rent  payable 
under  the  new  lease  if  there  was  not   something  haok  of  it 
such  as  the  past  due  rent?      It  ia  undoubtedly  true  that  th» 
intention  of  the  parties  was  olumsily  expressed  in  this 
writing,  bu^^from  all   the  OTldenoe  it   ie  clear  that  the 
Itarch  and  April   rent  was  waived  in  oonsideration  of  a  re> 
lease  for  damages  suffered  by  the  default  of   the  landlord 
in  net  mkaing  repairs  within  the  time  agreed  in  the  lease. 

In  the  light  of  the  evidential  facts  it   is  not 
to  be  doubted  that  the  writing  referring  to  full  payment 
of  rent  from  May  1,   1917,   was  intended  to   exclude  the  lia- 
bility for  the  vareh  and  April   rwit,   which  rent  was  paid 
by  the  waiver  of   defendant's   claim  for  damages •     The  rent 
was  therefore  paid  in  virtue  of  a  compromise  settlement  of 
the  disputes  then   existing  between  the  parties,   which  suf- 
ficiently appears  from  the  writing  in   evidence. 

Iforeover,  we  are  of  the  opinion   that  Reory  A, 
>^ix,  who  acted  for  Kugene  S,  Fika  and  whose  name  was  on   the 
Fike  office  in  the  building  as  agent  or  manager,   who  had 
been  in  the  employ  of  like  for  more  than  ten  years,   who 
personally  made  the  leases  on  behalf  of  l^ike,   and  with  whom 
defendant  transacted  all  his  business  as  tenant  in  the  l>en» 
tor  building,   was  the  agent  of  J  ike  clothed  with  sufficient 
authority  to  bind  him. 

There  is  no  merit  in  any  of  plaintiffs*    eonten- 
tions,   and  the  jud^nent  of  the  Idunicipal  Court  is  affirmed. 
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Upon  trial,  by  the  court  plaintiff  had  judgment 
for  $35  fron  which  defendant  appeals. 

The  statement  of  claim  set  forth  that  there  was 
due  plaintiff  the  sua  of  $35,  wages  for  the  week  ending 
December  1,  1917;  that  he  had  been  working  as  a  cutter 
for  the  defendant  corporation,  which  agreed  to  pay  him  the 
aforesaid  sim  weekly  for  such  services,  llaintiff  testi- 
fied that  he  was  employed  by  Bichard  W.  Faxmer,  president 
of  defendant,  at  its  place  of  business,  515  Uouth  Fifth 
avenue,  where  defendant's  name  appeared  en  the  door  of  the 
premises,  and  had  been  paid  by  checks  of  the  Farmer  Co.; 
that  on  Wednesday,  Novenber  28th,  the  foreman  informed  him 
that  he  had  no  further  work  for  him;  that  he  reported  for 
duty  on  the  remaining  work  days  of  that  week  but  eaoh  time 
was  told  that  there  was  nothing  further  for  him  to  do;  that 
he  later  mnde  dmand  on  Ur,   7armer  for  his  wajc;es  and  payment 
was  refused. 

Defendant's  only  witness  -as  the  bookkeeper  at 
its  place  of  business  16  West  Jackson  boulevard.   It  was 
sought  to  show  by  his  testimony  that  the  name  of  plaintiff 
did  not  appear  on  the  books  of  the  company  as  an  employe» 
but  objection  to  this  line  of  questioning  was  sustained. 
He  testified  that  the  corporation  had  no  more  than  one 
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place  of  buainees  in  Chicago,  and  that  it  was  not  angagid  la 
buaine»B  at  j15  s.  Fifth  Rrenue.  To  the  queetion  if  it  haA 
a  place  of  business  outside  of  16  W.  JacKson  blvd.  would  he 
as  bookkeeper  know  of  it,  objection  vas  also  sustained.  Ha 
further  t ratified  that  he  had  drawn  Farmer  Co.  checks  pay- 
able to  plaintiff,  but  was  not  permitted  to  state  what  the 
consideration  for  these  checks  was* 

Defendant* a  counoel  then  made  offer  of  proof 
li^ich  he  stated  would  show  that  the  place  of  business  where 
plaintiff  had  been  employed  was  not  owned,  operated  or  con» 
trolled  by  defendant,  but  that  defendant  had  a  contract  with 
the  parties  at  that  address  for  the  manufacture  of  certain 
clothing,  etc.;  that  the  checks  referred  to  were  made  out 
for  the  use  of  the  owners  of  such  other  business  and  were 
merely  adyances  on  orders  placed  by  the  company  with  such 
parties,  -  which  offer  was  refused.   Counoel  for  defendant, 
claiming  to  hBTe  been  taken  by  surprise,  then  requested  a 
continuance  of  10  or  15  minutes  so  that  he  mi>(ht  bring  in 
Kr,  Parmer  and  the  foreman  of  the  business  en  Fifth  avenue 
for  the  purpose  of  rebutting  the  testimony  of  plaintiff,  but 
the  court  denied  the  request. 

These  rulings  on  evidence  and  on  the  motion  for 
oontinuanoe  nre  here  complained  of  as  error.   The  reason 
given  by  the  court  for  the  denlnl  of  p  continuance,  to 
the  effect  that  the  parties  h^,d  been  waitinR  all  morning 
for  trial  and  that  it  was  counsel's  place  to  have  his 
witnesses  in  court  and  ready  for  hearing,  was,  we  think, 
sound  and  the  ruling  entirely  proper,   ^ile  some  of  the 
evidence  offered  and  refused  may  have  been  admissible,  its 
rejection  amounted  to  no  more  than  harmless  error,   iitate- 
ments  by  the  bookkeeper  as  to  working  arrangements  between 
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the  5'arraer  Cc.  and  the  establistunent  where  plaintiff  had 
worked*  even  if  admitted  eould  not  be  weighed  against  the 
uncontradicted  statement  of  plaintiff  that  he  had  been  em* 
ployed  by  Farmer,  as  head  of  the  defendant  corporation,  who 
had  agret-d  to  pay  him  the  sum  claimed  per  week,  and  that  he 
had  actually  been  paid  by  checks  drawn  against  the  account 
of  defendant, 

Ve  hold  that  the  judgasent  was  right  and  it  is 
affirmed. 
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MR.  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT, 


Defendant  appeals  from  a  judgment  of  the  Municipal 
Court  in  favor  of  plaintiff,  had  upon  a  Jury  trial  of  a 
fourth  class  action. 

The  abstract  here  filed  in  referring  to  the  re- 
sult of  the  hearing  simply  notes  the  following:   "Verdict 
of  jury.  *  ♦  Judgment  on  the  verdict."  What  the 
nature  of  the  verdict  and  judgment  was  is  not  shown,  and 
could  be  determined  by  us  only  through  an  examination  of 
the  record.   As  has  been  repeatedly  held,  we  will  not 
search  the  record  to  discover  grounds  for  reversal. 
DeLong  v.  Hruby ,  203  111.  App.  206;  People  v.  Shapiro , 
ibid.  292;  Barber  v.  Mel lish-Hay ward  Co. ,  No.  23468 
this  court,  opinion  filed  January  28,  1918,  and  cases 
there  cited. 

For  the  failure  of  defendant  to  present  properly 
his  appeal  the  judgment  of  the  Municipal  Court  is  af- 
firmed. 

AFFIRMED . 
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KR.  JIJSTICR  M08UPJ5LY  DILIYtRin)  THS  OPIKIOH  0?  THH  COUHT, 

Plaintiff  having  brought  suit  in  replevin  for  a 

quantity  cf  tire  holders,  upon  trial  had  Judgment  from  wliioh 
defendant  appeals, 

Flaintiff  vraa  in  the  automobile  supply  buoiness* 
and  tire  holders  seem  to  be  small  metal  devices  for  holding 
extra  tires  en  automobiles ,  and  were  manufactured  by  a  ;. r. 
L,  Wilson,   llaintiff  made  a  contract  with  Wilson  for  a  sup- 
ply  of  the  tire  holders.   I  art  of  the  process  of  manufnotur- 
ing  was  enameling,  and  this  was  done  by  the  defendant  Link 
under  an  arrangement  between  him  and  Wilson.  The  holders  taken 
under  the  replevin  writ  were  in  the  possession  of  i.ink;  some 
of  then  he  had  enameled  and  claimed  a  llsn  for  the  amount  of 
his  labor  upon  these*  The  court  found  that  he  was  entitled 
to  this,  and  the  amount  was  afterwards  paid  into  court  by  the 
plaintiff.   The  propriety  of  this  is  not  questioned.   Defend- 
ant, however,  claimed  that  he  was  entitled  to  possession  not 
only  of  these  holders  but  uome  9U0  Oiors,  all  of  lAiich  he 
claimed  were  held  by  hia  to  secure  a  general  indebtedness  due 
him  from  JTllson  net  connected  with  the  contract  between  otewart 

and  Wilson.  That  the  tire  holders  were  so  pledged  is  not  in 
dispute,  but  Link's  right  thereto  depends  upon  Wilson's  title, 
for  if  Stewart  and  not  Wilson  owned  the  articles  Wilson's  pledga 
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«f  these  to  link  would  b«  futile.  The  ototroTeray  therefore 
narrows  to  the  question  as  to  whether  under  the  fActs, 
which  do  not  ss«b  to  be  substantially  in  dispute*  the  tire 
holders  in  question  belonged  to  utewart  or  Wilson. 

The  original  contract  between  ;^tewart  and  Wil- 
son is  evidenoed  by  writing  dated  October  17,  1916,  whioh 
Is  a  simple  agreenent  for  the  purchase  by  atswart  of  rear 
tire  holders  for  ?ord  cars  as  per  sample,   Under  this  con- 
tract Wilson  was  to  furnish  both  the  steel  and  labor  neoes* 
•ary .   It  seeas  that  filson  had  little  capital,  and  Stewart 
for  a  time  advanced  money  to  hin  to  buy  material  and  for  la- 
bor and  other  expenses •   in  December,  by  mutual  agreexaent  and 
for  sufficient  reasons,  the  contract  was  changed  so  that  Stew- 
art ceased  furnishing  money  to  jfilaon  to  buy  steel  and  bought 
the  steel  himself  and  had  it  shipped  to  ?iilson  to  be  made  up 
into  tire  holders.   In  order  to  keep  traclc  of  the  matter 
Stewart  charged  the  price  paid  for  the  steel  to  iVilacn  and 
credited  against  this  the  full  amount  he  had  agreed  to  pay 
Wilson  per  holder.   Wilson  never  kept  any  account  in  which  he 
credited  Stewart  for  moneys  advanced  for  any  of  the  steel. 
«•  have  considered  the  correspondence  and  the  verbal  testi- 
mony of  both  Stewart  and  t7ilscn,  and  are  of  the  opinion  that 
the  court  was  correct  in  concluding  that  the  steel  belonged 
to  Stewart.   Defendant's  counsel  seeks  to  draw  a  contrary 
conclusion  from  Stewart's  method  of  bookkeeping.   This, 
however,  is  not  conclusive  against  him.   It  was  desirable  for 
Stewart  to  keep  an  account  of  the  amount  of  steel  which  he 
sent  to  Wilson,  and  it  would  seem  to  be  the  proper  thing  that 
entries  of  thla  should  be  made  in  Wilson's  account,   state- 
ments were  made  by  both  parties  tending  to  show  that  in  their 
opinion  the  steel  was  Stewart's  and  not  Wilson's.   Wilson 
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•peolflc»lly  admitted  thl«,  saying  at  on»  time  to  athwart, 
"You  can  sell  your  eteal  for  more  than  you  paid  for  it," 
Wilson  teatifiss  in  substanoa  that  when  3tawart  had  augifrestaA 
that  he  wns  getting  too  aiuoh  aoney  involred  he,  Wilson,  had 
adTiaed  him  to  continue  for  the  reason  that  the  steel  Stewart 
had  bouglit  had  increased  in  Talue  and  that  Stewart  could  aell 
it  at  any  time  at  a  profit.  Other  similar  stntaoonts  appear 
in  the  record,  all  of  ^ich  lead  ineritably  to  the  conclusion 
that  both  Stewart  and  r/ilsoa  treated  the  steel  as  belonging 
to  Stewart,   .ve  do  not  think  t^ere  is  anything  in  the  letter 

of  December  19,  1916,  written  by  otewart  to  Wilson  inconsistent 
with  this  position.   It  was  sijsply  a  caution  to  Vilson  not  to 
hare  Stewart  buy  more  steel  than  was  actually  required,  and 
a  warning  that  if  fllson  should  have  Stewart  buy  more  than 
was  necessary  for  the  mojnufaoture  of  the  tirt  holders  Wilson 
would  be  charged  with  this  excess. 

Wa  cannot  consider  as  changing  the  relations  of 
the  parties  what  was  said  by  Wilson  after  they  arrired  at  tlaa 
stage  of  dlsagremnent;  we  must  ndopt  the  construction  placed 
upon  their  contract  while  the  parties  were  in  agreement  and 
working  in  accord. 

The  faet  that  the  steel  had  bean  made  into  lira 
holders  under  the  oontraot  does  not  deprire  plaintiff  of  his 
right  of  possession.   Among  the  oases  so  holding,  upon  facts 
essentially  similar  to  those  in  the  instant  case,  a»e  First 
National  Bank  of  a. gin  t.  ochween,  127  111.  673;  McCrory  t, 
Hamilton,  39  111.  App.  490;  Lcn organ  v.  t^tewart,  55  111.  44, 

If  as  between  Stewart  and  Wilson,  Stewart  owned 
these  articles,  it  follows  that  Wilson  could  make  no  pledge  of 
theis  to  link  to  secure  his  indebtedness.   This  is  in  accordanoa 
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•Afarls  Si!  ifiblkttoet  ionaeo  »^ 
">*!«  noaXl^^  X^  bJt««  a«w  ^aiiw  •eJ.i'Ttaq  9di 

siii    *o   VtiJ-aiAXq  •▼1ti«;  -.:    iofti^t'croo  9tit  rntiOM  t%9blosL 

•*o»l  naqw    .ani&Xoxi  o«   Boew  .  ftoiaB<>ai«oq  "To  id^lr 

»»    .  iXi    ea    ,gxt,  .qrjA    .XXI    Go    ,rro.tfiflmH 

•  Oa«i>tOOO«^       ...       ..  .  .V  —  ♦.CO        r-r        ,.1,^      di*...^.-.■,       ,.i      ^,,_CT       ^*      {Mjtftf 


with  the  holdinfi  in  yxrat  liiational  Bank  of  13. gin  v.   uchween. 
127    111,    573;   J'urtcn   7.    Curyp,    40   111.    320;   rontgomcry  v/ard 

£  Co ,   T,   American  Truat  Si  SaTinga  flank.   71   111.   App,   20; 
Aahland  Block   Aaacciation  v.   Thcanpaon   Co..    94    111,   App,    601, 

rdding  a»   w©   do    that  under   tha  fneta   Stawart 
was  tha  owner  of  the  artlolaa  repleTled,   »nd  applying 
the  law  aa   atated  in   the  oaaea  cited,   we  are  of   the  opinion 
that  the  judgaent  of  the  trial    court  waa  right  and  It  is 
affiriaed. 

ATFXRMKD. 
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CIAOUZT  omiMf , 


II.A.  533 


mu  wvmiMM  mfstxnr  o«s<»ia»  d«xiT«ro<i  th« 

•pinion  of  iiie  douart* 

y«  h&Ye  tJ3l»  <l»^  filed  aa  opinion  in  tJM  ae«« 

tlMr«  v&ia  it  oonurollinit  )ier«*     7o»  tho  r«AScxui  th«r« 
giT«ii»  ilw  Jtt4is£ii«nt  «f  t^«  ai#ouit  Court  of  Ooolc  countjr 
lo  affiraod* 


Ajnrxiam* 


% 


MVtS  •  9U 


664  •  S9909 


VBJCSm  LOVATA* 


l»p«lle«« 


JQm  JABO&» 


Tarn 
aiPAL  oouaf 

or  CRZCAOO. 
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jou  nmm.mm  juatic^  ©•■joksicr  <i»aiT«r«d  the 

Trwak  Lo^ata  brou^^nt  dull  in  th«  MuBloiiMkl 
Coiort  of  Chi<m«;|»  a^inst  Joiu.  JAroa,  to  reooT«r  94SC*86« 
•Il«g«4  t«  bo  (iuo  for  goods  ooXd  etnd  dollverea.     i^lolntiff*o 
ot&tonont  of  olaiu  sot  fortli  in  dotoi.1  a  running  aoooiutt 
with  dofftndaat.  oo^aaonolng  Au|(uot  20,  X916,  oad  oontimiing 
WItil  Umi^  Xt  19J16«  and  showing  a  balanoe  of  $48C.8d  duo 
froii  d  f •tnaaat  to  ^laiatifl.     Dofoadant  did  not  d«ny  tfao 
oorreotaoBK  of  any  of  the  itmui*  but  filed  an  affidavit 
of  nerits  alloging  t  >at  on  Juao  IC,  1916,  ha  and  plain* 
tiff  had  a  oottleaent  of  all   olaiao  b«twoon  thea;    that 
ho  paid  plaintiff  $325  In  oash.  anu  th^it  this,   togotho^ 
with  a  orodit  of  $1Z0  vhioh  plaintiff  allowed  liia,  was 
oottloaent  in  full.     th«  oaoo  was  tried  before  the   aoturt 
without  a  jury,  and  a  finding  and  Judgiaent  was  entered 
in  favor  of  plaintiff  for  the  amoioit  of  hie  daia. 

fho  onl;^  {^^ue'tiitior:  r&io«£i  en  this  appecl  is  the 
ottfficieuqjf  of  ttf  «;Yi<i«>riO»s  ic   Rupport  tteo  ^ud^ent  in  faTOr 
of  plaintiff.     IitSfendeoii  OMKt€»»«ls   tteftt  th«  Jud^tsfflnt  shouU 
hi>  roTcxsed  beoaiwt:  th»!  findtnii  of  tJje  trial   aourt  is  against 
thi*  woi^ht  of  t;iB£  OTidr-?nct'. 


dotfSB  •  *»e 


i 

\  > 

('*  ,af»JuJL/- 
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•Ill)  as.-'*8*%  Y«  -^ftK-Xptr  «  ji«^  tftu 

jiAcU   iftrndi  MMMVtatcr  tuaJt«j:e>  Xl«  >»a  a  ImA  Ttll 

t%u^ae^  mti  «%#t»4i  XtttXti  «A«r  mjio  •ail     •Xiut  jU  ^fPMM»j;^^»« 


•a- 

She  d«ffmaemt  bdving  failed  io  disput«  thm 
mtV9Xw»9n  of  plaintiff*  8  oIaIb,  asftuiuid  tlw^  burdvn 
of  proving  j^kimmnt.     Ha  t«0tifle<i  tim.i  h»  am%  plain* 
tiff  on  3a.tur4ajf  •ft«mo«n«  ^«tv«on  tv«lv«  nnd  one 
o*cloek,   J\xnm  10,  1916,   in  a  o<»rtain  suXoon  la    '-hiotitee, 
mnd  th  70  paid  liiji  t^325  in  «mBli;   tlatt  plaintiff  allowad 
him  a  or«dit  for  la1i«tr  aAd  saat«ri&l  fumisheds   that  hm 
•aabAA  a  Cii)«ak  en  tJti(^  day  in  quc^etion  at  tlur  X4k«ndaX« 
State  Bank  for  #1,&00«  asd  )Md  this  aaount  of  money 
with  him  «h(m  he  pi^id  pX&intiff;    ihftt  it,  tms  lAm  pay- 
day and  h^  wipsiying  off  hie  mttn;   that  hie  pay  roll  on 
that  day  una  $9CK);   that  ha  tmk^d  plaintiff  for'  a  receipt 
and  plaintiff  premieeu  to  isaail  hiia  oni;*  hut  etattnii 
**'fou  got  enough  witneee  if  I  don*t  »ail  you  r^oeipt** 
l>efendant*K  utory  «aa  oorrohor&ted  hy  three  other  vit* 
neteoK,  who  testified  they  vere  praeent  «.nd  witnensed 
the  alleged  eettlec^ent*     All  of     defendant's  witnessea 
testified  :po*itiT«ly  thtut  the  transaction  took  plaee 
en  the  afternoon  of  .Tune  10,  1916* 

Plaintiff  t»etifie«  Um%  he  "^^a  net  ia  th^ 
fiXtsi^n  in  '?.u«etion  on  Juna  lO,  I9t6i  '^^«  ^  went  t« 
OMry«  niincis,  dn  th^X  dAtc;   %lm,X  )m  left  ChiQ»g» 
a>«ut  ^leren  e*  clock  in  tbo  aii>ziiiijg  end^'acliud  il&s-y 
ahent  eeven  o'clock  in  the  €>\i-ning.     In  this  plaintiff 
w»e  oerrohoratffd  by  t«o  ether  eitnesves,  vho  tttstified 
that  thf^y  aeoenmi«rJL«d  pl«bldtifr  to  Oixiy,  illin&is,  on 
tte  day  in  question;   that  they  left  vhieaga  about 
11 I 90  ia  the  aeraing  and  arrived  at  Caxy  in  the  evening* 
Aa  saplsyea  of  th«  X«amdala  atate  Bank  testified  on 
behalf  of  the  plaintiff  that  the  books  %t  the  bank 
did  net  Shaw  any  oheok  oaahed  by  defendant  en  the  dat« 
ia  question* 


•ft* 

•no  boft  •vXtVw  eotn»i)«  ^ia/l%y»«r}  no  tlti 

«NEl  f«ti»    sii««t tiin'U^  jUiia»/j»i  J»ify>  "ftiHfAl  "cat  tide^  »  mXA 

I)  /  -a 

a^i>i;::^C  *\9l  ^  iuii  t^tnA  Pf^ivUs  mlllX   ^x^^Q 

X;£ttL^   iy ^^iiii xm  tfta  ^lut^e  #»?f*  mi  a&>oX»*o  ir**'^?^^*  .^<»«#ii 

>Ui  1X1}    ir  vii»l%   9iii    'iO   '!^fJMi(«tf 


•3» 


It  i2  ^ppAX^ftsii  txtiiA  the  for9g0iiH{  atat^aeot  0f 
tlM  »Yl(ienj«  that  th«  (l»i4>»aliui.tioii  of  the  question  h«r« 
lnTOlY«d  was  p«(mliairljr  within  th^  proviaoe  of  th«  trial 
Murtt  who  »a$r  (md  hoard  th«  witnctuooo  and  wslb  in  o  nuoh 
iMittor  pooltloa  to  Judgo  of  th«!>lr  oreili1»lilt/  tima  wo 
m3ro»  a»d  aft<)jr  «  oaroful  reviow  of  the  rooorO,  wo  o^nnoi 
•ojr  that  the  flndloit  'i'^'  ^^  Wi*!  oourt  lo  manlfeetXjr 
•goitwt  tho  woight  of  the  «vlU«raoo« 

Tho  iuAtfnmnX  of  th«  lunlolpal  Cotirt  of   ihi 
io  offirmod« 


•  a43a2 

OALZStA  JPIXRCX,  )/ 

— >'  INTERLOCUTORY 

/  ;     APJ^JBAI.  ]flUM 
▼■•  /  SOFSKXCH  COUBT, 

/       '  pcac  ccoirPY, 


MR.  VRSSZUXHO  JUt>TZOK  0*COSXCR  d«llTer*d  the 
opinion  of  the  oourt* 

Onlltta  Pl«ro9  fileU  har  Hill  of  ooai|»laint, 
MATOh  12,  19ia,  In  tlio  Sutporior  Court  of  Cook    bounty* 
•caiaat  Mc«no  0.  Piero«,  Mary  f .  Ooodlson,  Oeorgo 
AXIjui  OoodlooB*  hor  tnuiikMutd.  Ooorgo  B«  91111«iao  and 
CharXoo  Hudson,  oooking  to  8«t  aside  an  oral  eontraot 
for  the  tranafer  of  poraonol  property*  entered  Into 
l»eteeen  the  ooapXainaat  and  the  defendants  Ku|pMM  0. 
Pleroe  and  others,  and  praylnc  for  ft  teaporary  lnJuno> 
ilea  to  prerent  the  defradants  from  transferrin's,  aa« 
alanine,  enoumberlng,  or  disposing  of  sharoa  of  stook 
1»  a  oertaln  corporation,  and  from  vooelrlng  dlvldendo 
thereon,  and  that  a  receiver  he  appointed  to  taka  and 
hold  the  eertlflo&tes  of  otook  pending  a  hearing.     On 
tha  aasM  day  an  order  was  entered  awarding  a  writ  of 
Injimotlon  as  prayed  for*     The  writ  was  aerred  on  the 
aoxt  day,  Maroh  13th,  and  an  order  was  entered  appoint* 
lag  a  rooelTor  of  the  eertlfloatoa  of  stook,  and  d«^fend« 
aata  wore  ordered  to  forthwith  turn  them  oTor  to  sueh 
reoelTor  until  the  further  order  of  court.     Fron  this 
order,  the  defendants  l^leroe  and  Vllliaas  proseeuto 


^;fic^5:  - 


[TTl'l  \ 


S 


t^^t^iSa*^  Xfito  ftA  9hk9J$  iit9  Qi  anlKUiVB  tirovJki^  b^PuMQ 

?«   ^C^CW   A  SHiA'XMm  lH»t9lff»    «Jlir   %»Jk%«   ecu   ^A    UtUiii    •lU 

ftrfi  no  &«Ti»B  fi«P  iX-nr  \  >1  iM<^t<|  lui  unlStimiiMl 

j3toM«e  oi  Tove  :^d;^  n%»i  Ailm(ix<(l  (kT  b«7ai>:t0  a^^w  ai'aa 


this  aLppmJL* 

Omoplaint  is  awd*  t)iat  th*  Appointment  of  th« 
r«o«lver  was  oontv»ry  to  th«  rules  of  th«  Oupsjrlor  Court* 
which  proTido  that  where  ao  attorney  or  ooXioltor  has 
appeared  of  reaord«  notioe  shall  be  giTon  to  the  opposite 
party  at  leaet  twenty«four  hours  before  the  motion  ia  haard» 
an4  that  oopies  of  all  papers  mist  be  serred  with  the  notioe; 
that  all  notions  shall  be  in  writing;  and  it  is  argued  that 
none  of  these  requirmnents  was  ebserred  in  the  instant  eas«| 
that  one  of  the  appellant  defend&nta  was  served  but  ten 
■Inmtes  before  the  motion  was  heard,  and  that  notice  was 
olaiSKSd  to  have  been  serred  on  the  defendant  Hudson  ly 
leaTiuK  a  oop/  of  hia  notioe  at  hie  office  after  four 
o*oloolc  on  the  evening  of  the  da/  befora  the  motion  wsm 
hevjrd. 

Yhe  reoord  dieeloses  that  appellants  were  re* 
presented  by  eounsel  on  the  hearing  of  the  motion  for  the 
appointment  of  a  rcceivori  that  counsel  entered  what  thejr 
term  a  speoial  appearanoe  for  the  sole  purpose  of  resist* 
ing  the  appointment  of  the  receiver.  The  rules  of  the 
Superior  Court,  in  addition  to  what  has  been  stated,  pro* 
Tide  that  wher*  a  motion  is  made  before  default  da^r  and  the 
defentlants  have  not  appeared  perronf-lljr  or  by  fettc»raey,  the 
def#nd«ntR  shall  be  personally  serreii  at  len^t  one  day  be* 
fore  %htf  motion  is  aade,  if  it  ie  pmctie&ble  to  do  s«  and 
not  otherwise  determined  %gf  the  court  bf; cause  of  eRcygemogr* 
Ajppellents  wer«*  r«»preeented  \^   oounael  before  the  chanoellor 
en  the  Rpplicati.cn  for  the  i>p:>ointaent  cf  n  rcreirer,  and 
rhile  twenty* four  houre  nrtice  had  net  beer  clven,  yet 
we  tbirik,  under  the  rules,  the  court  wrb  fully  i?srranted 
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mat/  toiioiXo^j!  110  x*«rco«iirtjii  ««  <t<ii«a(w  tmii  «i>kfotc,  ilciitix. 
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in  holding  the  notice  tsuffioi«nt»  for  in  H&tters  %t 
•Bftrgftncgr  the  rule  di»p«BJ«v  with  ootioe,  &n<l  y/«  do  act 
tttid«retand,  m»  oounsel  for  uppellante  argue,   that  in 
eudh  oMi«  th«re  cmet  "be  a  finding  of  rcocrd  l^  the  trial 
4ttdg«  to   that  effeot. 

Xt  is  also  oonteaded  that   th^re  la  no  oquitgr 
la  the  bill*     Ho  oomplaint  is  nad«  tf  the  awarding  of  the 
iajuaotion  writ,  wh^relgr  the  defendant*  were  restrained 
froB  tranaferriag  or  onounborlBg  the  stook  inYolyed. 
and  in  fact  appellants  argue  that  under  the  oirounstanoas 
this  afforded  euffioient  protection  without  the  appoint* 
aflst  of  thffi  reoeirer;  and  ia  this  eoaaeotioa  it  is  stated 
that  the  d(?fenuantft  enjoined  are  responoible  p«reons«  and 
tlttt  "It  is  not  to  b«  presuned  that  responsible  or  evoa 
reputable  parties  are  going  to  violate  an  injunction 
serred  on  thaa."     This  argument  assuaes  that  the  injuno* 
tion  was  properly  awarded,  and  therefor*  further  assuaes 
the  euffici enoy  of  the  bill.     In  any  event*  we  think  the 
bill  is  eufyioitat.     It  allsgas  in  subs tanoay that  ooaplainiF* 
aat  inharited  the  buBiaoss  from  her  deceased  husband,  wnioh 
sha  afterwards  incorporated;   that  she  transferred  the  oer* 
tificatss  of  stock  to  certain  of  ths  dof^ndants  in  consider* 
ation  of  their  oral  proaise  to  allow  eoaplainant  sufficisnt 
Bsai^  to  support  hersslf  during  her  life;   that  suoh  defect* 
anis  further  stgreed  not   to   transfer  any  of  the  stock  diuriag 
her  lifetime;   tlurt  in  violation  of  this  agreement  the  defend- 
ant fieroe  transferred  soao  of  the  stook  and  threatened  to 
%ran»£tr  awre  of  it,  aa<i  refused  oos^^lainant  the  support 
prosdsod,  although  deaandad  by  her*     These  allegations*  we 
think,  aade  a  i^riaa  faci«|  casa*       Tron  what  we  have  saiid, 
it  follows  that  the  oentention  of  appellants  that   there 
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no  \tr9Sk9kk  all«««d  ie  ivltliiout  aerli« 

It  is  also  eont«na<i<i  Vfmt  the  ord«r  «pi>ttintlns 
«  rfto«lT«r  !•  iapropcr.  for  Ui«  rtuMOn  tlwt  ttoo  eorpora* 
tlon  vas  not  nadv  a  party  d(»f<indant«     ?h«  stookliolaera  and 
•ffio«rs  ara  swid«  aafenaants.     Th«  reoelvar  «a«  not  author!* 
sad  to   taka  posaostilon  of  any  of  tho  oorporata  property, 
but  only  to  ttold  the  eortlfioato  of  fftoek.     A  oorporatioa  Im 
in  no  vay  int«r«ot«d  aa  to  what  indlvldualc  hold  the  otoakf 
and  w«  think  it  warn,   therefore*  unaaeoseary  to  Join  it  aa 
m  ]^ajrty.     Moroover,  if  it  should  deraXop  an  the  hearing  that 
the  oorporatioa  were  a  neoeoeary  perty,   tho  propter  aaendaumt 
Might  ho  natfo* 

Tlia  ree^^iYor  in  thia  oaee  i»  more  in  the  nature  af 
a  oufftodiaa.     The  only  power  given  hia  is  ta  receive  the 
eertifioatee  of  etook  nnd  held  the  eajae  until  the  further 
order  of  oourt»     The  only  purpeee  of  thiR  it?  to  render  the 
injunotion  effeotive  to  Maintain  the  i^tatue  quo.     In  these 
olrcuttstanees •  «e  think  the  appolntwent  of  the  re^seiver  mm 
mmated,     feet  aide  Howjiiua  t>  IteeXo.  154  ill.  App.   534. 

thM  *r<L»r  of  the  Superior  Court  of  Cook  County  is 
affinMNl. 
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ItR*  JUSTICE  TAYLOK  dellrered  the  opinion  of  the 


court. 


The  def«mdant,  Henry  A«  llnott,  having  glyen 
the  pl»intiff  «  promissory  note  in  the  sua  of  |1754,2& 
ae  the  fin«l  payaent  for  remedoling  a  building  emwA 
bj  the  defendant,   the  plaintiff  brought  euit  and  re* 
ooTored  a  Terdiot  and  JuAgnent  in  the  eiun  of  |I996*91. 
This  appeal   ie  taken  tht^refrom. 

On  July  16,  1914,   the  plaintiff  and  the  de- 
fendant entered  into  a  written  oontraet  whereby  the 
plaintiff  agreed  to   "furnish  all   the  material  and  labor 
neceseary  for  the  maeonry  and  earpentsry  for  alterations 
and  additioM  to  building  at  the  eomer  of  Lake  and 
Jefferson  otreete,   Ohioago,  for  eaid  owner  as  shown  on 
plans  and  describwd  in  the  specif ieations  •  *  •  and  to 
do  to  the  satisfaction  of  the  arohiteots  every thing  re* 
quired  of  hia  by  the  epeoi float ions  or  dravings." 
Plaintiff,  at  the  aaae  ti«e,  had  a  oontraet  for  the 
erection  and  eons<tiruetion  of  a  new  two-story  building 
which  was  to  be  built  lawedlately  west  of  the  building 
to  be  r«aodeled,  which  latter  was  located  «t  the  north* 
west  corner  of  Lake  and  Jefferson  streets.     The  eontraot 
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bOA  ftslaut  "is  rtAttiao  «jrf^  ja  i^ittiin^  ci  mtttltltbM  bam 
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proTidf>s  for  the  alteration!  and  reraodallng  of  tba  old 
1»uilding  for  .^16,729*00,  payable  "only  upon  o«rtifloat«a 
liBuad  b/  th«  arohi testa"*  ate.   It  was  proTldad  in 
Artiolo  4  of  the  oontraot  that  "the  apooifi cations  and 
drawings  trith  all  notations  now  thereon  are,  together  with 
the  agreement,  the  doounents  forming  the  oontraot  •  *  * 
that  said  ovner  amd  contractor  *  *  •   agree  that  they  will 
abide  by  and  promptly  and  fully  oarry  out  all  decisions  ef 
the  architects  giren  thereunder.*  The  specifications  for 
carpenter  work  proyided  (56),  "The  contractor  should 
wr^ek  the  floors  of  the  old  building  and  reaoTe  all  the 
nat^rial  of  sane  frcn  the  preaises,  after  which  the  new 
floor  oonstruotion  will  be  put  in  place  as  shown  on  the 
drawings.* 

After  the  alterations  were  nade  and  the  work 
ef  remodeling  completed  by  the  plaintiff;  and  after  the  last 
arohiteot*s  certificate  had  been  iasued  wnd  paid  for,  in 
part,  by  the  note  in  question,  it  is  claimed  by  the  defend* 
ant,  the  owner,  that  he  diseeyered,  for  the  first  time,  that 
the  height  of  the  second  story  ayeraged  5/8  of  an  inch  and 
the  height  of  the  third  story,  2»&/a  of  an  inch  lose  than 
ealled  far  by  the  plans.   The  defendant  then  refused  to  pay 
the  note  in  question  and  claims,  in  his  affidavit  of  mejrits« 
"that  by  rason  of  the  failure  en  the  part  of  the  plaintiff 
te  perform  and  liye  up  to  its  agreement,  defendant  has  loit 
large  sums  of  rent;  *  *  *  that  by  reason  of  the  failure  of 
.the  plaintiff  te  perform  its  work  in  aooordanoe  with  the 
plans  and  speoifi cations,  said  building  was  penaanently 
damaged  »  •  •  in  the  sum  of  ,  to  wit,  ten  thousand  dollars," 
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/K-s/x  ^e  i^tiTAfellle  axiit  ni   ,iualftXa  huM  «ol#eoap  nX  9$%a  *iit 
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Th«  eyidence  shows  thai  the  new  building  was  all 
ooaplsta  before  work  was  begun  altering  and  remodeling  the 
eld  building;  that  the  new  building  was  constructed  aocord* 
ing  to  meaeureraents  giren  en  the  plane,  and   after  the  first 
story  was  finished  it  was  found  that  the  defendant's  archl* 
teets  had  aade  a  mistake  and  that  the  second  floor  of  the  new 
building  was  approximately  18  inches  higher  than  the  second 
floor  of  the  old  building.   Just  how  the  architect's  mistake 
occurred  is  not  shewn.  As  the  sresult  of  that  error,  changes 
had  to  be  made  in  the  alterations  of  the  eld  building.   Those 
changes  were  agreed  te  by  both  plaintiff  and  the  defendant, 
but  the  latter  through  his  architect.   It  was  agreed  orally 
that  the  floors  of  the  old  building  should  be  raised.   These 
ehaages  were  looked  after,  as  far  as  the  defendant  was  con« 
cemed,  by  one  Dwight,  the  superintendent  for  the  srohiteots, 
Postle  and  7isoher.   ]>wight,  as  the  architect  fostle  test!* 
fled,  looked  after  the  details  daily;  and,  referring  te  the 
floor  changes  arising  train   the  mistake  in  the  original  plans, 
was  supposed  to  look  after  them.   The  building  itself  is  what 
is  oalled  a  loft  building,  "Just  rough  brick  walls  used  for 
manufacturing  purposes  and  all  there  is  inside  is  Joists 
OTerhead  and  no  lath  or  plaster  at  all.* 

The  space  between  the  floor  cuid  ceiling 
of  the  new  building  was  the  same  as  was  called  for  by  the 
plans.   In  order  to  have  the  openings  in  the  various  floors 
ef  the  old  building  as  they  should  hare  br>cn  after  the  dis«» 
orepanoy  in  thf;  foundation  was  disoeyered,  it  was  neoessary, 
in  the  langxiage  of  the  arohiteot  *to  raise  the  whole  business 
that  much  above  the  second  floor."  It  is  the  theory  of  the 
plaintiff  that  after  the  mistake  was  discovered  in  the 
original  plans,  the  seoond  floor  of  the  old  building  was 
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18  lAOhcs  b«I»w  th0  seoond  floor  of  tite  aeir  bulldiact    ^^^ 
tht  sraliit«ots*  effia*  «»■  told  alrattt  it;   that  the  natter 
vae  talked  oTorj   that  the  plane*  from  tlaM  to  tiae.  wore 
«liaiis«<l»  owing  to  that  original  error  aade  in  the  defend* 
aiit'e  arohlteetc  offiae;    that  not  onljr  did  the  seoond 
and  tiiird  floora  of  the  old  buildinc  hare  to  he  raleed, 
mit  the  wiadewi  on  the  aoooad  and  third  floora  aleo;   that 
after  thejr  put  in  the  third  floor  and  it  was  found  that  the 
keight  from  the  floor  to   the  roof  wae  18  iaohea  lea^   than 
the  plana  (»lXed  for,  it.   the  plaintiff,  waa  given  an  order 
to  put  the  additional  briok  work  on  the  fourth  floor;   that 
tho  ohaasoa  wore  auido  at  the  eu^eotiea  of  and  aanotioaed  Iqr 
the  defendant  through  hie  arohitoot* 

Zt  is   the  theory  of   the  defendant  that,  although 
admittedly  an  error  waa  aade  in  the  plane  in  regard  to   the 
height  of  the  floora  in  the  old  building,  and  aa  a  r^eult 
it  beoaae  aeeeaaary  to  nake  oertain  ohangee  in  the  altera** 
tiona  and  ronodellng  of  the  old  huildlng  not  prorided  for  in  t) 
the  original  plana,  yet  it  waa  the  obligation  of  the  plain* 
tiff ,ae  to  th^  height  of  the  opaee  in  oaoh  story,   to  follow 
the  plans,  and,  although  the  defendant,  throu^^h  his  archi* 
tect,  undertook  to  authorise  oertain  ihanges  to  be  nado  in 
the  oonstruotion,     and,  as  the  original  oontraot  proTided 
that  "exoept  when  authorised  in  writing  bX  the  «rohiteot» 
th«i  superintendent  has  no  authority  to  add  or  deduct  from 
the  weric  oalled  for  unaer  the  oontraot  or   to  order  any  obang** 
therein",   the    .efend&nt,  having  given  no  authority  in  writ* 
ing  aa  to  ehangee  in  height  of  oeiliags.  was  not  bound 
thereby.     The  defendant  lays  auoh  etress  upon  th«^  proTlsion 
that  the  authority  for  alterations  must  be  in  writing.     The 
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•Tidonae  ■hows,  ]iov«T«r,  that,  owing  to  th«  defendant** 
archlteota'  error  in  the  original  plana,  it  'became  ne cess* 
ary  to  depart  radically  from  the  original  plans  theaaelTee, 
Apparently  no  new  plana  were  drawn;  but  the  alterationa 
and  the  remodeling  went  on  aa  far  aa  the  eleration  of  the 
floora  waa  concerned,  and  went  on  by  reaaen  of  mutual  oral 
underatandlng,  and  without  complying  with  the  proYiaion  in 
the  contract  that  authority  for  alterationa  ahould  be  in 
writing.  Under  the  ciroumatanoea  we  feel  bound  to  aaaume 
that  the  partiea,  by  their  conduct,  waired  the  neceaaity  fer 
written  authority  to  make  changea,  and  that  the  trial  judge 
erred  in  excluding,  aa  he  did  from  time  to  time,  erldenoe 
which  waa  offered  by  the  plaintiff  to  show  thst  irtiat  waa  done 
aa  to  changes,  occurred  with  the  definite  aanotion  of  the 
proper  repreaentatiTe  of  the  defendant.  Aa  to  the  differ- 
•noe  in  the  height  of  the  ceilinga,  it  may  be  material  or 
iiBBaterial.   There  is  te8timi>ny  each  way.   Certainly  an 
arerage  diaorepancy  of  5/8  of  an  inch  in  the  height  of  the 
aeoond  atory  muet  be  oonaidered,  unaer  the  circumatanoca, 
negligible.   Of  oourae,  the  2-5/8  inohea  in  the  third 
atory  ia  more  aubatantial.   The  whole  matter,  however,  waa 
lift  to  the  jur  y and  they  have  decided  against  the  defend- 
ant.  Counael  for  the  defendant  complaina  of  the  refusal 
to  giro  certain  inatruotiona.  We  have  examined  them  and 
are  ef  the  opinion  that  it  was  not  prejudicial  error  to 
refuse  them. 

Xt  Ib  alae  claimed  by  counsel  for  the  defendant 
that  the  matter  of  damages  ahould  haTS  been  aubmitted  to 
the  architeota  for  determination  before  suit  waa  brought. 
We  cannot  agree  thereto.   The  plaintiff  aimply  brought  auit 
upon  anote  irtiich  had  been  Toluntarily  given  him  by  the  de- 
fendant.  That  suit,  he  was  entitled  to  begin  and  he  made 


anoJti^jrto^iA  Mf^   ^ird  ;n««Ti)  •«?)w  «ftaXq  v«a  oa  -^X^nttxaqoA 

9rf^  te  ttoxifavs'Xo  «£[#  a£  iaI  ms  no  j-is«ir  3aiJ[»i»oia«^  eil^  turn 

lAto  ijBjjiim  to  nosAf^'x  \t5  tto  itwv  bR»  ^b»tix»»aoD  aa>t  anooXl 

rti  aoialro^Q  acU  Attn  ^l%lqfn'M  iu^iitv  bttA  ^-^ibaa^^x&btoi 

oeoraaji  o;r  bmrotf  I«>9t  wv  a^onji^iaiu/viif'  •  ^rt'U     .gntji-i-xw 
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inAbtiBtub  9 At  'XO\  I^^OAuofi  -^uT  baatlAXo  oaXa  ni  il 
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'  lun  id^oT^  'iXqiQuta  ftX-txitAXii  axfT     .eSArtmii  aa'XSiA  iotuiac  aV 


^^^  ^  nriyiB  faai»  oaae  \ty  almpljr  Introduolag  th«  acrta*     fhm 
vhol«  aubjtot  of  d«n«K«s  ari«4ia  only  l^gr  r«iuioB  of  th«  defond* 
Mtt  Toluntarlly  nakin^  it  a  oubjoot  of  lltit«ation«      Coneldor^ 
«bl«  of  the  briofs  of  d«f«n<i».nt*«  eouaeel  io  dt^Totod  to   tli« 
oubjoot  of  lapropor  oonduot  and  raaarka  oa  tk«  part  of 
plaintiff's  oounsaX,     Imvaaueb,,   howorar,  sa  w  are  of  tha 
opinioa  that  tha  avidr^noa  vhish  «aa  of  farad  and  ruled  out  and 
vaa  thtf  ehiaf  aubj«at  of  th«  all«fi«dt  ia^repriatiaa »   ataauld 
hara  baan  adodtted,  it  follova  that  tha  dafaadaat  haa  not 
aitfferad  tharaby* 

WiuvSss.  tu>  B]:r^r  in  the  rcocrd,  tb«  Judf^eant  la 
idTfirAod* 
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MR.   J08TXCF.  THCHSQV  dallTftriMi  th«  opinion  of  th« 


oourt. 


SiiXcii  Morrew.   th«  «pp«Jli «4 •  ^rcMvcrcd  «  Judts* 
wukt  by  ooofcMiBlon  la  the  trini  oamyt  an  m,  JM4gm«nt  «»»» 
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tk*  aak«ra  of  the  not*.  &o»r.  tla«  lftt«r«  t)u»  oouxt 

gnuit«d  Uui  defundaat  leaT*  to  fiX«  hln  «ij»p««3r«no«  aad 

yiMiA  to  tlM  XMrita,  »nd  «Dter«d  ah  trdAr  t)mt  th«  Judg* 

oMnt  «a«  t«  stand  «■  sttourlty*     The  defendnat  filed  a 

pX«A  of  tlMi  t«aer«l  i%9\ui  And  tue  spedlal  pXime,  on* 

••ttlag  forth  want  of  oonfila^ratiun.  and  the  other,  fail* 

ure     of  oonaideinitloB*     With  tiie  pIiMMiintfO  in  this  oondi* 

tioB,  en  notion  duX/  nade  ^   the  plaintiff »   the  oeeo  was 

pXaood  on  the  short  «mso  oaXm^Amx*     &oae  tine  after  that 

WMi  done,  the  defendant  laede  a  tsotion  to  etrilce  the  oao« 

froa  the  short  onuse  oaXendar  en  the  grouBd  that  It  UMI 

not  at  issue  tiixum  it  vas  pXaeed  upon  that  o«JLendar«  and 

was  still  net  at  issiie  at  the  tine  the  notion  whs  aade*     This 

notion  was  denied*     T«o  days  th  reafter,   the  plaintiff  fiXeA 

a  do oissent^ which  he  tenMd  a  siniXiter*^    Yhie  deousMmi^eon* 
taiand  a  paragraph  whioh  was  a  siniliter  to  the  pXoa  of 

the  generaX  iseua  whicdK  the  defeadnat  liad  filed*     Tiiis 
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9m3me:n^  wut  toXlotnuk  1^  •  BtiKb«r  of  others  in  whioh  th« 
plaintiff  trvwrmB^  «tll   tho  aatariAl  alI«cationa  of  the 
two  «p«eial  i^lcas  whioh  tJtio  <i«f«n(UiAt  1mA  filed*     In  triM> 
vvraiac  tbe»*  allvg&tiOBs,  %b9  pftxagngiaHi  in  qiMatioa 
v«r«  not  Uir«(it«4  to  the  two  sp«oiaX  |»le««  as  sudh*  Init 
t«»  th«  varioue  jMurampraphe  that  na4«  up  th«  two  plttaa;  nnd 
to  tiiat  oxtttnt*   ttaaao  jMuragraphs  puryortiag  to  oonatituto 
roplioationa  to   the  two  ape  dial  ploaa,  w«r«  inartifioially 
Aiwma* 

nuiBo  par&4sraph»  or  ropliciatioas  (Minoluded  «• 
foXlowe: 

"Vkiarofore  plaintiff  avero  that  ahe  ahouia  not 
Vo  Wrred  f roa  anlatainin^  hsr  aforeoaia  aetion  beoauoe  of 
aiv  taattoro  or  thiage  hereinabove  pleaded  "bjf  the  nfii4  de* 
fondant,  or  anjr  of    Mo  sorvanto  or  a^geata,     %h«roforo  plaift* 
Uff  aaka  Judgnoat*" 

The  day  following  the  filing  of  this  doouaoBt* 
the  oaoo  waa  reaohad  for  trial  on  the  idiort  oaueo  oaleadar* 
The  defendant  agaia  aoTed  to   strike   the  oaae  froa  that 
oaleadar  whioh  laotion  was  denied*     Thereupon*   the  defend* 
ant  interpoood  a  doan&rrer  to  th«  replioationa  aa  filed 
liy  the  plaintiff,  oxooptiag  the  first  parag:mph  which 
was  in  the  fora  of  a  aiailitMr  to  the  ploa  of  the  goneral 
iseuo*     The  dosR&rror  aot  up  a  ntmber  of  epeoial  gpounda 
relied  upoa,  to  the  ganeral  of  foot  that  the  replioationa 
did  not  anawoy  the  speoial  pleas,  hut  were  direoted  to 
▼aricus  parags^aphs  asaking  up  the  ploas  and  also  that  thegr 
failed  to  ohow  idaat,  if  any,   oonsideratioa  had  passed  froM 


"•J^MNgtel  «i«ii  nit 


:Cil    fi-i.-^r     ^ii'i    •ja.':  _^.      ... 


•3- 

tlM  plaintiff  for  th*  iiot«  in  quaation*  mniX  furth«>r  that 
tlM  r«pli  outJLona  Aid  not  oonoludo  vlth  a  vorifioatioa  or 
to  tho  eouatzy.     Th«  oourt  oTorrulod  the  domurrer.     Th«ro» 
upon  oouasel  for  th«  dafendant  furth«l>  ohjoctod  to  tho  hoav* 
ian  af  the  oaaa  on  the  short  oauao  oaXoadar  for  tho  r«&aoa 
that  it  «ua  not  at  iuouo  at  the  tiao  it  «a«  plaood  \ipoa 
that  oalondaTt  and  oa  th«  further  gro\md  that  it  was  not 
jrot  at  issuo«  and  again  aoTod  tha  oourt  to  strike  tha  oaaa 
froa  the  a'tiort  euuoa  oolandar,  ahieto  notion  «aa  overruled. 
A  jury  aaa  then  iBq^onoleU  and  the  plaintiff  yreaantad  har 
•vldenoe,   the  dafenaant  taking  no  part  in  the  trial*     At 
the  oonoluaion  of  the  plaintiff's  avidaaoe,   the  oourt 
directed  the  Jury  to  find  the  iasuas  for  the  plaintiff  and 
aasasM  her  daaasas  in  the  s\ua  of  #121d«00.     It  appeared 
that  tki0  Judgnaat  aa  originally  anterad  had  b««n  for  a 
Xargar  aaount.  haing  based  upon  an  erroneous  oosiputatioB 
of  the  interest*  sharoupon  the  oourt  entered  an  ordt^^r  to 
the  affect  that  the  Judgaaat  entered  lay  oonfeaeioa*  was  to 
staad,  nedifiad  in  ancunt,  so  as  to  naka  it  a  Judipaaat 
for  $1218, CO. 


Jfroa  this  JiMtgaaat*  the  dafantiant  has  appealed.^ 
and  urges  that  the  oaid  judgment  be  rerrersad  by  reason  of 
arrora  oowsittad  lay  the  trial  oourt  in  (1)  plaoing  the 
aaaa  on  the  ahort  oausa  oalandar  when  not  at  issue;    (2) 
rafasiag  to  strike  the  oasa  from  the  short  oause  oaleadar; 
(3)   OTorruling  the  danurrer  af  the  defendant  to  plaintif f*a 
replications;   (4)   foroing  defendant  to  trial  over  objeotion* 
tiafora  the  oasa  was  properly  at  issue «  and  in  refusing  ta 
sustain  the  dafendaat's  objeotion  thereta* 


tmii  timuxin  hum  ,tt(>Utt9»f  ttl  •!«»  mis  tt^  1%kStij.Alq  tinis 
«««Mf  imU  09  fatt/e^CtfJ}  {Iht^l^'&tfl:  ^OMbito^kwA;  «rCt  tori  £»«tttrt>o  ao(|ir 

#•«  mom  it  $mii  l«ur««|  'x^ti^.tittfll  f»t&t  aio  bttm  i'Uiba9£iM>  tmLS 

L^ne  lti*fflal<t  ^Ai  tot  ^ei««.cl  M^  JMril  ta  vtui  9tiS  b^^iomtiJb 
irmaut^q.  .':>o*efilX$  !•  titf^  «ti#  n£  «ogiat«iii  ted  «««i«i 

aoxtjfKrcrv^wQo  ttfeuftm  fui  m^ifff  tmn^  ocii^^r  ,#ctyo«MK  ««i^Jt 

'    it  et.'AMtt  cur   c  ^  nJt  2»«Jtll<>ora  ,i)aui^« 

la  it9ma»t  x/S  fawntcttreit  ©d  ttva^^l  l^lii..    ...-.    ,  .h,.;^-  u*.ti-,i.'  .aim 

(s)   {»i/««i  <!«  i)^«a  eftAiir  tAlMifiJUv  •«#;i»  ^-fviiifo  mt^  no  s«j« 

;'i   .neXno  •cuimm)  j^liiitt  4ufr  «90:  •««  Mi^  •lUhtta  of  I9l«lf1»^ 

n*YiltttXMXq  a#  tit«MotAl»  ojtt  t«  "crruoMife  mat  j|BJt£<rt«0T4  (<) 

.  !.vij>o9t4/o  t«T«  Smirt  «a  ituiMef'iwi^  aKloitfft  t^)  f«i{roJt#«7>iX4(Ot 


Zi  ••«■•  olmur  that  this  okss  shouia  not  laa.rm 
iMcn  pl«09d  on  th«  sliort  oauB«  eal«nd«f  t  f«r  «t  the  tint 
that  9^8  don9,  it  olAarXy  ««»  noi  »t  i»()U«*     On*  of  tht 
ruloti  of  tho  Oiroult  Court  which  vao  introduoo4  in  oridenoo, 
jiproTidoe  that  "no  omo  »\mlX  be  notioed  for  trial  on  suoh 
(ohort  o&tioo)    ONlond&r  until   the  9mmi»  io  at  ioftuo*"     Tho 
oifcoo  Qould  sot  ho  Oftid  to  ho  at  ioouo  within  th«  mmniti^ 
of  this  rt>lo  UBtil  &n  ioouo  of  faet  taa4  been  fozaed  on  oaoh 
of  tho  ploao  fil<Ki«     jjfyy^o^^  ▼>  rvoohoy.  100  Iil«  Ap9»  606. 
Tor  the  aohio  rf^aaons*   the  firot  Motion  Ma4o  by  tho  dofoiKiaat 
to  otrilco  the  oaoo  fro»  the  ohort  oauoo  onlondar  »ho\ad 
h%Ta  boon  aXlovod*     At%9T  »  oaroful  oonsidoraticn  of  the 
ttattor  |i«o  ore  unaninoutly  of  the  opinion  that  theao  errors 
on  th«  9»rt  of  th«  trial   oourt  were  not  oturod  ifhen  roplloi^ 
tiono  wore  later  filed  by   the  plaintiff*     The  oaoe  wao 
r««ohod  for  tria3.  on  the  ohort  oauoe   csalondar  the  ^  after 
thfte«  roplioationii  were  fil«d  and  the  oourt  direoted  the 
trial   to  |>ro«ood  OTor  dofendantlB  objedtloiui*     Section  27 
of  cVukpter  llO  of  cur  ot(%tuto«  prorldooi 

*Opon  any  part^,  liio  agent  or  attorney*  in 
liiqr  suit  At  lav,  penUXng  in  any  oourt  of  record, 
f  iliac  aa  fl^fiuHVit  that  he  verily  beliowoii  the 
trial  of  oald  suit  will   not  Qoonr^  nore  than  one 
hour**  tlno,  and  upqi^  ton  day  *   prgyjouo  notloo 

their  ar.en,^.  or  attorniBr.   oald  eult  ohall   be  plaoed 
by  tii-^   Qlr^x'k.  upon  MtiJLd  short  oauso  oolexid*ir»" 

But  the  Muu  situation  would  bo  preeentod  If 
■ore  than  ton  dayo  had  elapsed  between  the  filiag  of  tho 
repll cations  and  tho  trial  of  the  oaso*     The  oaso  was 
orronokualy  plaood  upon  the  short  oauee  oelendar  oyer 
d4ifaada?tt*o  ob.^ action.     ?urthor  error  ymx  a&iaeiittn4  in 
overruling  ctefondttiat's  motion  tc  strlJco  tJhe  oaso  fro» 
ths  ahort  cause  calendar,     '.^^hon  the   otjso  irao  reachod  for 
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trial  d«f«adaat  agala  Mrr«d  f  strik«  th9  oti8«  froa  the 
short  oauas  mlwwlar  wait  ob4«ot«d  to  going  on  with  th» 
triol  of  th«  Ottoo-       Umb  th«  trial   oovurt  o^aia  oror* 
rul«d  (i«f«n<l«jat  and  dirootod  tho  triol  to  proeood.  th« 
dofonOoat  took  no  part  in  it  and  tbftrefero  diU  not  vaiTO 
magf  of  tlio  poiato  ho  Iwd  aado* 

Tbo  trial  ooujrt  properly  ovorrulod  tlto  aofonUant*o 
dOBiurror  to  tho  plaintiff*  o  roplicmtioao,  notwitliatandiag 
tho  faot  that  thflty  wtro  rather  looool/  draoa*     Proporljr» 
tho  replioatioao  oiioaia  havo  boon  dirootod  to   th«  tM 
i^ooial  ploas  ao  ouoh»  rathor  than  to  the  Toriouo  para» 
graphs  of  which  th«;y  wore  Mado  up*     It  «ae  not  aoowioary 
that  thcgr  oot  forth  Ittiat  consideratioa  paoeod  for  tho 
no  to  ftiMi  the  plaintiff »  t^ioh  would  hoYo  tMion  ploading 
tho  <nridenoo«     Zt  was  ouffioiont  for  than  to  oot  forth, 
ao  thoy  did*  that  a  valuahlo  oonoideration  did  poos  fre« 
tho  plaintiff  for  tho  i«»to,  in  duo  oouroo.     Xt  io  aloo 
truo  that  tho  roplioationo  would  have  h<<ott  aoro  pro^^orly 
Aroam  if  thoy  had  oonoludod  to  tho  oountry*     Tho  languago 
with  whioh  thoy  do  oonoludo  •ubotaatially  oowuato  to  that« 

Tor  tho  r^aoona   otatod*   tho  juugaent  of   tho 
Cirouit  Oourt  will  ho  rvronMMl  and  tho  oattMi 


tamamm  amd  wauinrat 
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MR.   J1}»TX0X  THOIieOX  dcllYurad   Ut«  opinion  of 
eeurt* 

tiM  plaintiff,   f3onsclidat*d  tiator  Pov«r  and 

Vapor  Co.,  lirooitlit  this  action  agaiaat  t2i@  di^fondant* 

Tho  LouiBTill*  H<»arald  Co.,   to  r<^ooT«r  a  baiaaoo  alX«s«4 

to  t>«  duo  undor  an  agroanont  for  tius  ral9  of  print  pupor. 

//The  dofondant  fii«d  an  affidaTit  of  ooritt?,  donjrins  that 

tlM>r«  van  any  iMX&noo  du«  bayond  thn  Bxm  of  H«M0.86, 

vhieh  aaount,  it  oaid  it  stood  roady  topay.     Tha  trial 

ooorl  «nt<^ro4  an  order  that  tho  plaintiff  hava-aAd  r«* 

oevor  froea  th«  defondant^  th«  «uncrant  admitted  Ity  tho 

Xattar  to  \f  dua,  imitfLy,   th»  a»in  os^  #Xv«Mv«6«  and  ^xy 

tha  oaao  ord«r^  th«>  oourt  r^serTOd  for  future  doteruina* 

tioa*,  tha  quaotioa  of  th«  further  ol&iiMi  of  the  plaintiff 

ahioh  wore  doaiod  Vy  tho  dofondant*     Tho  aMouat  so  a«arda4 

th«  pialwtiff  •  was  i>aia  hy  the  dofondant^sad  thi>  ord^r 

•atisfiod  ia  that  ragard.     Tho  dofoncaat  thoa  fiX«d  a  oou»» 

tor  oIaia»^  wJBitroAiH-  4r»  aUcogad .  tho  oaciatenoo  of  a  writtoa 

and 
oentraot  hotve  n  tho  parti^ji^  o  hroaoh  th  roof  on  iiu^  part 

of -%4»«  plaintiff,  whorohy  tho  dof«ad«at  had  safforod  4a»» 

acos  aa  aJLlogod.     To  this  atatoaont  of  oounter* claim,  tho 

plaintiff  filod  an  aff idnvit  of  marita,   oontondin«  that 


€ 


It  }mA  not  •MUiilt%«a  ma^  ytrvAQh  of  th«  •iMieg»<i  oontzmat« 

iHftt  hua  furnieiiaa  tan  aaf«ntltti)t  al .    Uua   p&poT  ii  -iiMi 
#liliC»4  to  furnittii  V  ^ta   teroui, 

A  trial  of  th«ti«  laauoB  w&«  jmd  b«fere  tho  oourt 
-without  a  Jury,  a&  a  ri»«ait  of  wniaJn   tiM  oourt  found  tho  lo* 
OttOO  for  tJoMt  dofoaOaiitt  ^he  L«htiovill«  liomld     ««^  lM)th 
oa  t^  loowoo  iwH^Xtxtm  t^o  alai«  aHfe4«  1^  the  plaintif f^r  and 
th«  aDunt«r<Q^ala  nado  Ity  tho  dofondant,  and  0]it«rod  Judfl* 
Moat  a^salnot  tb«  i^faklntlff »  and  la  f«*)#or  of  tho  d«fentmRt-« 
for  ti»«  3UM  of  ^5ad{MI«2«,  hoing  tho  daaag^^n  alXogod  h^  it 
ia  ito  oouatorolaim*     Froii  this  judgiaont,  tho  plaintiff 
)»■  i^MMmiod. 

Tor  oonvooionoo*  «o  ohall  rofor  to  the  plaintiff* 
ao  tho  MonufaoUuror,  &nd  to   tho  defoauont.  ao  tho  Publiahot* 
So  far  aa  it  io  aoooooary  to  otato  thOH  for  tho  purpooo  of 
thio  opiaioa,  tho  faato  iovclTOd  in  thio  oaoo,  aro  «»  fol« 
iovot 

la  tho  lattor  j^art  of  Jaauary,  19X6  •   the  parti oo 
oaterod  iato  a  written  oontraot  for  tha  i»urahaao  and  oaXo 
of  print  papor*     7ho  parto  of  tho  oontraot  having  to  do 
vitli  thio  ooatrovoroy,  aro  ao  follovst 

"tho  Maatifaoturor  hcrohy  a«{ro«o  to  ooll  and 
famioh  to   tho  i*urohaflor«  ii-rnl   th«  Purehaoor  hnrehy 
acrooe   to   purohnoo  from  th^  ■  anufaQturor  and  ro* 
ooiTO  for  uoo  la  tho  publioation  of  Tho  LoulRVillo 
Rorald«  a  nowopaper  puhliohod  ia  th«  c;it>  of  Louia* 
Tillo*  Koatttoksr*  ana  for  ito  ooatinuouo  uoo  durias 
IX  iaontho,   from  Fobruary  X*  X9X6  to  l)oaoMhor  3X* 
I0X6*  too  thouoaad  toas  (2,00C  toao),  with  a  Xoo* 
wogr  of  fiTo  por  ooat  cvor  or  aador  in  quantity  por 
yoar,  of  ^^taadard  RoXX  J^riat.  nd&ioh  ohaXl  h«  ouh* 
stantiaX^,  of  tho  eaato  aTora^o  quality,  ao  aanpXo 
attaohod  thcroto.     Shi|monto  shall   bo  at  tho  rata 
of  about  X8C  toao  por  i^nth  *  •  *•     Tho  JParoliaaar 
horoby  oovoaanto  and  agrooa  to  pay  tho  Maaufaotut^ 
or  for  hXX  papor  dellverod  uaaer  thie   oontraot  ao 
aboTo,  two  doXXara  ($2«CC)  por  XCO  pounds  •  *  •• 
Tho  first  oar,  under   tuitt   oontraot,   ohalX  bo  ship* 
psd  on  or  about  tiio  25th  of  January,  X9I6,  and  oa 
aXX  oubooquottt  ahlptaonto,  thirty  days  aotioo  to 
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•hip  shall  b«  givtn  ^  tfa»  PuroluiiSttr.* 

Oai«r  titiv  oentraot,  the  Publishur  sont  th* 
IbuiKfacturcr  ferM*l  written  ordrrii,   froia  tia«  to   tin»» 
S9«oif;ying  th«  quuititie*  ttixl   »is*a  to  Iki  ahippad,  niui 
r9  0<  iT«d  i>aper  frott  th.«  '^junufaoturar  in  th«  foXlowing 
«99roxi»at«  quantities:     Fat>ruary,  1916  •  74  totw; 
Mar^t  3L916  •  IZi  tons;  April.  1916  •  1S7  tons;  Stay,   1916  « 
166  tons;   June*  1916  «»  163  tens;   July*  1916  •  180  tons; 
August*  1916  •  171  tons;   fseptosabar,  1916  •  167  tons; 
Ceteber,  1916  •  190  toofsHovefitbar,  1916  •  ld6  tons; 
SaaaaOMr.  1916  •  186  tons*     This  oonstituted  all  the 
paper  for  vhioh  the  ^ubl^eher  sent  the  ManufMoturer  writ* 
ten  orders  or  apeaif lost ions  in  1916,  axoept  one  oar  for 
Juas,  when  the  i^tblisher  sent  epeeifioations  for  eight 
eara,  and  reoeiTed  only  sevea.     To  anake  this  up,  the 
yuMisher  inereiMiad  its  orde  r  for  IvHy  frm&  saran  oars 
to  ai£ht«     2n  the  nonth  of  January,  1917,  the  t^onuf ao lurer 
shipped  the  Pul^Xieher  660  rolls  of  pm-p^r  as  ordered*     All 
these  ahipnents  assrofi^ated  1911*457  tons* 

XJurlng  th««  period  of  the  oontraot,  thnre  were 
frequent  delajrs  in  the  shipments,  and  a  nuai\»er  of  letters 
were  introduoed  in  OTidenoe  in  nAiioh  the  Fulilishar  urged 
tiM  Maaufacturer  to  fill  its  speoifioations  and  ship 
papejr  aa  ordered,  as  proaiptly  as  possible*  in  order  that 
a  shortage  iai|f{ht  be  avoided.     It  further  appears  that  the 
Publisher  raquested  ana  urged  the  ManuTacturer  to  anice 
ahipAontat  Up  to  the  full  aMu>uat  olai»ed  hy  tba«  iHUlar  tiMi 
oontraot.     Mr.  Qladfelter,   the  laanagar  of  the  i-'ublishar  at 
JLouisville,   testified  timt  during  the  period  in  question, 
he  aade  repeateo  det«anda,  both  througli  letters  and  orall/ 
te  Hr*   Ourtis,  the  sales  maaagar  of  the  >i£<nur&oturer,  for 
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9ftf*r  in  |^«?«t«r  a»ounts  tbim  th*  l>u1ill»hiir  was  rnoftlTing. 
110  i«Btifi»dt     "IXirliHs  Vxm  yax,  19X6,  «•  endetiTored  te  ((Ct 
•Id^oMiits  fr«a  tiM   ?onBOlicUit«d  foa^any  of  all   thm  tonaafi* 
•f  9ap«r  oentaiaplattdi  under  the  oontraot*     Va  aad«  rapaatad 
(lartande  on  Mr.   Curtia  ana  to   their  offloe  at  Oraad  BapiUe 
for  the  delivery  of  tha  paper*     wa  mw  aaaU^oua  to  obtain 
all  tiM  paper  from  tho  ConsolitLsitatJi  Coapaoy  during  1916, 
and  va  aada  deaaade  in  order  to  oraate  a  eurplua  here 
(Loaievllle).     Wa  failed  to  gat  18a«&43  tona}   that  ia  the 
aneunt  wtoXcH  «e  d«nandad  in  19X6  under  tne  oontraot,  and 
which  the    Joaeolidatad  Otmfmxiy  failed  to  deliTor  •  *  » 
arerything  that  we  apaelfioally  orderea  hy  letter  was  re* 
o<fiTad  *  *  ••     But  we  wei^  ooastantXy  urAiae  ^'r,   Curtia, 
•rally,  &t  our  trarioua  laaatinfte,   to  ehip  ub  sure  p&per 
and  pro toot  ua,* 

On  oroaa  amaination,  Hr.  Gladf alter  wae  aakad 
■ae  a  z»atter  of  faot,  you  noYor  plaoed  an  order  with  hia 
(Curtia)  orally  for  any  particular  oar  or  aawunt  of  paper 
in  ezoeas  of  your  opaoifioationa,  did  you?*     to  thia  the 
vitneee  answerod,  "1  d«n*t  reoall  that  X  did  Bpeoifieally  • 
no.*     Va  have  iHian  unable  to  find  any  proTieioaa  in  thti  oen* 
tz«at  ot^lin«  for  written  epeeifioationa  froa  the  Puhlisher 
ma  a  oeadition  preoedont  to  the  ohli^jation  of  the  i^anufaotur* 
•r  to  supply  tha  quantity  oalled  for  hy  the  oontraot.     All 
the  i'uhlieher  had  to  do.  under  the  oontraot,  «ao  to  give 
thirty  daya  natioe  to  ehip. 

Mr.  OXadfoXter  further  taatified:     «Ve  had  baaa 
aoottstonad  to  carrying  a  resarra,  ana  never  had  any  trouble 
ia  earrying  and  keeping  a  resarre  up  to  that  tiaa.     Our 
oontraot  prior  to  February  X,  19X6  was  with  the  Co»» 
■oXidatad  ifater  Power  and  i'aper  Co.  and  they  had  alvaya 
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kapt  uft  w«ll  iiui»i>ll«<t*     «•  k«pt  A  saf*  quantity*  »  *   » 
Z  should  Judg*  a^ut  »  £40Dth*»  suppl/,  h«r*«     During 
tJti«  opera tiOBS  ttf  tJMi  oontraot  of  Jimxiary  85 »  10X6,  vo 
voro  noT«r  abla  to  koop  auoii  stook  oa  baad.  and  va 
««ra  not  ablo  to  teava  the  reserve  stook  during  that 
period  beosMAse  va  war*  h»ld  to  definite  speoifi cations 
V  the  Bill;   the/  onl^  vaateu  us  to  apaaify  Juat  what  our 
requiraaMats  would  he  trmm  aonth  to  aonth»  »  *•     '/r. 
Curtis  told  mm  that  th<^  were  hard  pr^^aaad  to  fill   thatr 
ooatraots,  aad  that  tnmjr  were  requestinfi  all   the  nawa* 
papara  with  wtaoa  thigr  had  oontraots,  to  order  only  the 
ufflount  of  papar  that  thay  actually  ooneiaed,  and  in  or-* 
darine  the  suaounta  that  we  did,  we  were  axideaTorin«  ta 
aoooaoBOdate  thaou*     The  suhstaAoe  of  these  allsged  oo»» 
▼araatiens  with  Hr.   Curtis  were  not  denied  hy  hin  or 
any  other  ^itn^ss  for  thft  yanufacturar. 

SosM  tijea  in  KoTsaher,  19X6 •  Mr.  Oturtia  re* 
preaentinc  the  iSaaufaeturer,   called  upon  ur.  Town,  rttpr^* 
•eating  the  ^hlinher,     requesting  hln  to  furnish  the 
Manufaoturar  the  figures  aa  to  the  toaaaca  neoeaaary  ta 
c«Lrry  the  i^uhliahar  throu^^h  Daoeaher  3X,  aayin^s  they 
woudd  auppXy  bo  puper  heyond  tiioae  requiraaentu ,  under 
the  ooatraot.     Mr.  Town  contended  t^^at  that  did  not 
aoavlata  the  wsntraot.     iSr.   Curtis  aouarted  it  waa  aXX 
tlMigr  prepoaeu  to  do  ua^ftr  the  oontraot,  anu  aaid  that 
they  would  a»t  ahip  the  i'ubXisher  another  pound  or  paper, 
uiiloss  the  Infomatioa  ra<iueotad  wi.»  furnished.     Ur.   Curtis 
furthfj^x  said,   the  itanufacturer  would  supply  the  i>uhlisher 
with  the  ais»ttlii  of  tonnage  aeaeasary  to  oanry  thesi  through 
Baeeaiber  3X,  under  tho  contrast,  tout  ewer  and  beyond  that, 
the  price  of  any  paper  fumluhed,  would  be  3  X/8  cents  per 
pound.      The  infonaatian  deoumded  hy  the  Manufacturer,  waa 
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furniahea  by  th*  PubliBjucr,  sojm  tl««  la  H«T«Hb«r,  or 
•arly  ia  JUttoemb^y*     Following  this,  oa  l>«ot»mbor  8,  1916, 
Kr*  Town  wrot«  th*  lianufaotujrer  as  follows  t     "Ab  immt 
arriu^gEOcasnto  aado  vlth  /our  Mr*   Curtis,   today »  «s  should 
bo  glad  to  W3.r9  /ou  ship   to   ^ioa^Oc  LouiSTllle  and 
D9ttt9r,  the  sqalvalsnt  of  on«  taont2s*s  mayiimui  oonsuaptioa 
of  pup«r  in  saoh  of  thnso  threa  oitios  Isss   (plus)   what* 
«Tar  toimafiS  is  as  yst  unproridsd  to   take  oers  of  our 
needs  for  the  present  ttonth,  wl^ah  la  the  ease  of  Denrsr, 
«•  uaderstaad.  is  116  toas;  for  Louiefills,  3  sars*  and 
for  Chioa^f  90  ioaa.     Hr.    Curtis  inforas  us  that  all 
paper  shipped  over  and  above  the    jftount  neoeasary  to 
Miet  our  needs  for  tlie  atoath  of  Deoeaberi  will  be  dhaxged 
for,  at  th<»  rate  of  three  and  OBe^half  (3  1/2)   oonts  per 
pound  at  nlll.* 

The  Publisher  remitted  for  sone  sf  the  paper 
fiurnished  for  use  after  Imoenber,  31,  1016,  at  5  2/S  o«ats. 
Xt  beeaae  aeoessary  to  use  a  saall  aoouat  of  this  paper 
beffre  i>eocxaber  31,  and  the  Publisher  adTised  the  Manufaotttr* 
•r  sf  this,  olaiaiag  the  benefit  of  the  two  oent  rate  as  to 
.  that  paper,  whereupon  the  lanufaoturer  allowed  the  Publiehsr 
a  «redit  of  1  1/2  oents  per  pound  on  suoh  of  the  paper  as 
had  bttoa  paid  for  at  3  H/Z  oents  per  pound,  aad  whioh  thsy 
had  actually  used  before  l>eoe»ber  31.     7he  other  deliveries 
ia  J^anuary  followed,  whleh  the  iisnufacturer  had  told  t}^M 
i^blisiuir  would  be  oharged  for,  at  the  3  l/2  oent  rate,  and 
as  to  whioh,  the  ihibllsher  had  written  the  latter  of  i^eosuber 
••     OB  February  21,  1917,  the  x^'ublisher  sent  the  ^laoufaoturer 
a  letter  eaoloslnc;  a  Qh«dk  for  $1,830,86,  in  full  payaient  of 
all  deliveries  to  that  date,   figured  on  the  two   oent  rate, 
aad  reqiMstiag  thA  delivery  of  the  balanoe  olaiaed  by  it 
«»der  tlie  eontraot,  aad  then  deterttiaed  after  all  deliveries. 
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AS  anountiag  to  1.38*543  tens.     Th«  UMiufaotxirsr  oontwstff* 
•d,  it  ymm  not  obligsd  to   furnish  ths  Publlshsr  mny  ftuw 
thsr  papsr  tmdsr  ths  (K>iitrsot«  and  thst  there  s»s  dus  it 
unci«jr  ths  alXsffsA  «rra«««Bssits  aads  har  ^^^r,   Surtls  with 
liar*  Tova,   ooafimad  \ff  ths  Isttsr  of  Dsosjnbsr  S,  writtsa 
V  ths  Isttsr,  3  1/3  asnts  for  ssoh  pound  of  pspor  it  had 
fiiTBishsd  bsaroad  that  actuaiXjr  iiss4sd  and  ussd  by  ths 
Fttblishor  on  aad  h^fors  i>tosMhsr  31.     Ths  Publisher  ds» 
oX-^lalag  to  pay  for  any  of  ths  papsr  dsllvsrsd.  beyond 
the  two  oont  rats,  th«  iSanufaotursr  filsd  this  suit,  all«f» 
ivg  an  acrssttsnt  bassd  upon  ths  oonvsrsatioa  betvsftn  l£r« 
Ourtis  and  -Jx,  Town  ia  tho  fall  of  1910,  siid  ths  oorrss* 
poad«mott  follovins,  prlaalpally  Mr.  Town*e  Isttsr  of  JDsoen* 
bar  3.     Ths  i'ubllehsr  filsd  its  affldaYit  ol  losrits  alls«» 
iof  that  it  ewsd  ths  lianufaotursr  nothing  bsyond  ths  r»» 
nittanos  it  had  tsndsrsd  February  2^  1917,  azaounting  to 
#l,83C;«a6  whioh  paid  for  all   ths  paper  ths  !temifaotursr 
liad  dsliTsrsd,  b«»«d  on  th«  rats  spsoifiod  in  th<»  oon* 
traot  sxisting  bstwesn  ths  parti «A,anMilyi  two  asnts  p«r 
pov»d,  whioh  ajsoimt,  it  again  tsadcrsA  aad  latsr  paid  under 
ths  oourt  order  ws  haTs  rsfsrrsd  to*     Ths  ^Hiiblinhsr  than 
filed  its  oouatsrolalai  allsffiag  an  obligation  on  the  part 
of  ths  jiaaufaotursr,  unasr  ths  oontraot  of  January  86,  1916, 
to  furnish  it  21C0  tons  of  papsr  and  that,  althou^^  request* 
sd  to  furnish  that  full  amount,  durin<£  tho  oontraot  period, 
the  Uanufaotursr  had  failsd  to  do  so,  but  had  dsfaultsd 
ta  the  sxtsat  of  ia8,545  tons,  which  the  purohaaar  had  bs«« 
ebllttsd   to  prooure  on  the  open  AarJcst  at  an  advanos  of  1  1/S 
•«ats  psr  pound  oYsr  the  prise  spsoifiod  in  tho  eontraot, 
aad  olaiaiag  dami^tes  at  that  rats  on  the  aauunt  of  the  ISail« 
ufaeturer*s  allsgsd  dsfault,  under  the  oontraet* 
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!rh«  •ntir*  oontxoT«r«y«  in  title  oaa*,  i«  lMUi«ci 
upon  th«  oontttruotlcn  to  \f  i»Iao*d  on  th«  o1ilus«8  of  tlMi 
eoatrm«t  whioh  «•  laure  quoted* 

Xa  our  opinion,   %]a»  aoanlnis  of  tlio  oontraot 
1»  yXaln*     As  ooatondod  \ty  tX\*  PuUiehor,  tho  word* 
"with  «  XooiMjr  of  tlr*  p«r  oant  OTor  or  uatinr  la 
quantity  por  y«ar,"  fix  the  utiaimm  aauuat  t#Moh  t)w 
Maaufaoturor  oouia  Qoiapol   th«  Putolishor  to   tako  «rhioh 
waa  I9C0  «oaa*  aa4  ti^  wjiTfiinMi  anount  whioh  the  j^^Mialaittr 
oould  MJ^poI  tiuit  KaaufaQtiurcr  to  aeXiv«r,  which  waa  tlOO 

toaa*    BftXS£  ff^MTy^Mf  ifijL  Xt.  I^U^  I&Ifii  i^*  ^^^  U^*  '^^^^ 
la  oenatruiag  thii.   oontraot*  ««  txuet  give  effoot»  If  poaa* 
iUo,  to  all  the  proyieicna  it  oontaina.     Xf  tho  oon* 
■truotion  oontanaod  for,  by  tho  I'anufaoturor  is  adopted, 
and  the  oontraot  is  haXd  to  b«  one  for  so  mi  oh  paper  aa 
the  i»u1»Xi»her  re>^ulr»*d  for  the  oontinuous  aoe  of  The 
LouiBViXle  Herald  between  Februtoy  X  and  JJecember  3X, 
and  no  aore.  it  would  reetAt  in  th«?  eoiapXete  rejeotion  of  the 
words  "two  thousand  (2000)   tons  with  a  laeway  of  five  per 
oent  over  or  under  in  quan^V  9^^  year."     This  e^touXd 
set  iMt  dona  without  a  plain  nee^ssit/,  or  to  prewsat  a  defeat 
of  the  purpos«?»  sought  to  he  attaiae<i  hy  the  parties  to 
the  oontraot*     Xf  the  parties  neant  hy  th«  oontraot  timt 
the  oaount  of  pap«r  ooTored  hy  it,  was  to  be  suoh  as  the 
iPuliXisher  aetaaXly  needed  for  th«  oontiauoos  puhlioatioa 
•f  The  X<ouiaTille  Herald,  between  the  dates  nacteu,  and  no 
swr«,  then  the  worls,  glTiag  the  lisdts  of  the  qufvntit/ 
oovered  by  the  oontraot,  were  euperi'luous  and  useless, 
lyr  giriag  the  ooatraot  the  oonstruotion  oontended  for  by 
the  :?ublisher,  all  the  words  la  it  are  oonsistentXy  giT«a 
their  proper  sigaif i oaaoe ,  and  pXaiaXy  exprest?  the  purposes 
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Apparently  la  tb*  ndad«  of   th«   oontraotln^  parties  «h«n  tta* 
oontraot  im«  •at«r«(i  lato.     Th«  guoatlty  of  p&por  selA 
unuer  the   ooatraot  was  exproosly  put  at  2000  tons  with 
a  flT«  per  o«nt  leova^r.     Thl»  lemngr  01ttu»o  was  for  tha 
bonoflt  of  ^Ux  partlou.     with  that  provision  in  ths  ooa» 
traot,   ths  Fubllstios',  was  aasurad  tbat  it  ocuXd  not  bo 
•M^allod  to  take  ioore  tiion  19C0  tons*  but  that  It 
oould  o&ll  for  and  reoelva  as  high  as  2100  tons;  and  on 
tho  other  banu,   tho  ik^anuf&LOturor  ymm  aasxurod  that  It 
oould  ooapol  th«  Fubllshor  to  take  and  pay  for  1900 
tans*  but  that  It  oould  not  bo  raqulrod  bgr  tho  jPubllshor 
to  furnish  aoro  tban  tha  siylmwii  of  aiCO  tons.     The  words 
■for  use  In  th©  publication  of  The  Loulsrille  Horald  •  *  • 
aad  for  Its  eontiauous  use  during  11  awaths  froH  S^bruary 
1,  1916,   to  Deeember  31,  1916*   signify  the  use  to  which 
tiko  wa^aat  was  to  bo  put*  but  la  np  way  goTom  the  tuaatlty 
oowered  by   the  aontraet«     Blooialnjitton  Cftft^ni£  ;j,o^p.^ii^  2j. 

The  iiaauf&oturor  Insists  that  certain  aots  of 
the  i'ubllsher  whloh  took  pluoe  during  the   oontraot  period* 
were  suoh  as  to  Indloate  t)At  It  was  goYernlng  Itself 
vnu«r  the  oontraot*  aocordlng  to   th«  oeanlng  for  whl(^ 
tho  naaufaeturor  new   oonteado,  and  that,  tho  i^ublleher 
should  be  held  to  suoh  an  Interpratetloa  of  the  ooatraot* 

Vhile  It  lu  true  that  twurts  will  look  to  the 
aots  of  tbi  par ties  ladloatlng  their  Interpretation  of  a 
ooatraat*  iriunra  its  terms  aro  aablsuous*  tho  legal  affoot 
of  the  oontraot  sutst  be  oaforoed,  notwithstanding  the 
aots  of  the  parties  undtr  it*  whore  its  languaca  an* 
aaaaioc  are  olear.     Canterbury  v.   ..iller.  70  111.  556j 
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iHrtllliHr  y*  Hawl^^.  97  111.   51:^.  It  *oul4  ••«a  •• 

ihtnitHi  thlB  ooatra«t  Hhould  'b«  put  in  tim  lAtt«r  al«SB« 
Biiyoiut  tbiSf  b««  Y«r,   the  aot«  of  tht  ir^1»lish«r  to  iiiiioll 
tilt  ttamjifaaturor  ]hmi  oallou  our  attontion  do  aot  o«mi 
to  uo  to  b«  ouoh  o«  to  InaiOftto  that  Itvao  trafttiag  thlo 
AO  a  requirojsimt  oontraot*      It  sm^  bo  tiaat  th«  roquooto 
Mulo  to  the  Mttnufaeturor  logr  th«  ?uia.ish«r  on  thooo  tvo 
••oiuiioisuit  involTing  r«qu«Bt«  for  sMpBonto  of  ya^or  to 
bo  ttood  in  oxooutinyg  Xourgo  orders  for  printing  oiroularo* 
iiKiiaAtn  thtkt  it  wao  ooiulderliiff  tb»oo  as  ordero  for  iMq^«r« 
OT«r  ttodi  bo^on4  tliAt  iarolTod  In  tbo  oontraot,  but  vo  fall  to 
•00  bow  tiiio  Tiow  enn  brln^  us  to   tb»  oontttruotloa  of  tho 
oontradt,  now  insiotod  upon  b^  tlio  M&nufboturor.     At  «08t» 
ilMi  Fubllftbor,   (»;tld  not  get  aoro  than  ^0.00  toao  xucvlf^r  the 
(K>atnAott  And  it  is  apparent*  froa  tho  oridnnao.   that  euoh 
as  anouat  was  approxiuatoly  neoessary  to  k«op  the  papor 
goinit  for  tho  poriod  ooT«»r«d  b^   the   oontraot.      It  laould 
soon  that  rather  than  dip  into  its  roserro*  as  far  as  it 
would  be  nooessHry  to  fill  theao  largo  ]>rintln^  orders.  tlM 
Publisher  thought  it  the  purt  of  wisdom,  not  to  fill  tho 
ordOTS  unless  ii   (xyuluseoure  the  paper  necessary  to  do  so, 
outside  of  the  oontraot  ooyering  its  regular  supply. 

Xho  Manufaotujror  ttakos  aauoh  of  tho  faot  that  it 
filled  all  the  written  ord'^rs  r^nd  opeoifioatione  aotiaally 
forwarded  b/  the  Publisher  during  the  oontraot  period,  and 
oontenca,   in  this  oonnection.  that  ntider  the  prbwisions  of 
the  oontraot.  no  shipaento  were  to  bo  nade  Iiqt  it.   exoept 
upon  the  nonthly  orders  or  requisitions  of  the  Publisher* 
The  oontraot  does  not  so  profido*      It  de«»e  say  that 
"thirty  days*  notioe  to  ship  shall  bo  giwon*  by  the 
Vublishor,  and  that  "shipnents  shall  bo  at  the  rate  of 
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•bout  180  tons  p^r  aonth."     He  hnvo  prerlouely  rof^^rrcd 
to  tter  lUMoatradiotad  t«stim>ny  of  2£r«  OI«dfoltor,  to 
thtt  Cfoot  that  AljHOot  eontittuousljK  throi^^ut  the   oon* 
tr«7t  poriod.  too  was  urcUm  tli«  lianufaoturor.  b/  telo* 
(Enun*  lotter  Mnd  ooinriiro*tloia,  both  to  hiuiton  mn^  in* 
oroitoo  oiUpoontv;   thRt  tho  i^iUumfMoturor  ropr«0«Rto<l  that 
tiMiro  mm  «  «)»ojrtai;e  of  impor.  and  roquot^tea  th«  Publisher 
to  ll«it  it*  autnthljT  opooifleatiOBS  to   the  ftMOtmta  aotually 
Boooooojry  to  k««p  it  going,  which  was  don*  to  oooowoodato 
tho  iXaaufeeturors  but  that  th«  Uanuftkoturor  woo  r«p«at«dljr 
boin«  ureod  to  suUco  forthter  Bh&paernts,  to  prcnront  the  ro» 
•er?«  oi^^ply  of  the  i*ublioher  frota  falling  too  far  bolow 
tho  oafoty  point*  which  vac  tist  ooaditioa  in  vhioh  tho 

PttVUahor  froquontljr  found  itoolf  durints  the  ooatraot 

be 
poriod.     Zt  vsAy  3bmiW9iyt  m.8  ur^ed  biy  tho  Manufaotu7er»  that 

wu^er  thin  o'  atraott   the  irublialxor  oould  not  ordor  40,  60 

or  60  ton«  a  aoatb,  at  itn  plnaoiuro,  for  tho  groator 

part  of  the  ooatraot  poriod,  aad  thea  order  tho  balaaoo 

for  doliTory  ^urinfi  the  olooing  sscntho  of  tl»  ooatraot* 

Ifor,  OB  the  other  haad,  ohoulci  tho  Maaufaoturor  bo  per* 

Mittod  to  keep  tho  quantity  oallod  for,  ao  low  ao  poeoiblo, 

at  ite  urgoat  roqaooto,  and  thon  oooapo  the  d<>livory  of  tho 

full  anouat  eaXlod  for  undor  tho  ooatraot,  by  an  appeal  to 

tho  aoathijr  ehxpiment  olauoo  of  the  ooatraot*     Xa  roferriag 

to   thin  olauoe,   tho  Manufnoturor  troato  it,  ae  though  the 

five  por  o«nt  loowoy  prorioloa  of  the  Matraot  appXiod 

to  that  olauoo*     Xt  oloarly  doeo  not*     TliiO  ooatraot  oallH 

for  ohipnoata  at  tho  rate  of  'about  ItO  toao  a  month** 

Tke  f i'fo  por  oeat  looway  olauao  ia  the  oontiraot  applioo 

to  the  total  atoouat  oorered  by  the  ooatraot,  and  it  i« 

olgaifioant  that  thio  olauoo  ie  further  aodifiod  by  tho 
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ptaras*  **in  qvumtitiy  p«r  year.*     Th*  eYiti  no«  shows  that 
this  ooatraot  was  on  oaa  of  the  regular  foras  proTid«4 
l(y  ths  Mamttfaotur«r  la  naking  its  yoarXjr  eontraots  witli 
publishers  who  w»r«  its  ouetomers*     Tho  pkorasa  in  ques* 
tion  is  to  be  j^fiTen  its  svidsnt  moaningt  althou^  this 
particular  oontraot  ooTared  only  11  aonthe*     Ths  9T'  tam 
•ao«  of  thatphrass  in  the  oontraot*  in  our  Jud^^Mont. 
stroacthens  tha  intarpr«tation  oont^adod  for  by  th« 
i?ubllsh«r. 

Sroa  troatio^  tMe  ae  a  roqiiiroaont  oontraot 
tmi.  aatsunias  tim%  Um  naialng  of  th«  atacunt  was  sim£>ljr 
to  giY«i  tho  liaito  within  iriciioh  the  ifanufetoturor  ooiild 
oall  on  the  i^ublisher  to  take  the  papor.  or  the  iubllshrr 
oould  eall  on  the  iORnufaeturor  to  furnish  the  papar  as 
needed  for  the  spool fia  purpose  for  which  tho  paper  was 
ta  be  daliTered  and  aooepted  (the  position  oontended 
for,  by  the  Uanufaoturer) ,   the  evidnaea  shows  that  tha 
x'ublisih(»r  did  M*4  tha  mMytrauw  oaount  oalled  for  \qr 
the  oontraot  for  its  oontiauous  usa  in  publishing  Tha 
LouiBVille  Herald,   during  the  period  nasMKl  ia  the  oon» 
traet,  nna  was,   therefero,  wit>^ln  its  rights  in  oalline 
t9r  the  awxianm  0f  SI 00  tons,  and  that  it  did  all  that 
It  was  r«<(uir<»d  to  cio,   under  the  oontraot.   to   seoure  tliat 
wairtwni  aaouat  witnia  the   oontraot  period,   thereby  oblic»* 
tiag  the  Uanufaoturer  to   supply  that  aaount,  un<itr  tha 
oontraot.     Any   oontention,   that  the  i^ianufaoturer  oould 
insist •  as  it  did  ia  Soveiaber,  on  jcno^^Xng  Just  how  auoh 
papar  was  aotually  naedeci   to  publish  Tha  Louisville  Herald 
up  to  and  inoludiag  l>ao«ab«r  31 1  «uid  to  deollno  to  do* 
liTor  anything  under  the  oontraot  bayond  that,  is  uatoaabla. 
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rh«  t«8tinony  iB  Uuii  tiv>  ouaount  a«c««»Ary  for  thm  ooii» 
iinuouc  u»«  of  the  Tmliliohor  in  publlohlnc  a  daily  nova* 
pap«r  for  a  i^Tan  pariod.  uad^r  th«  ocaditions  a«  dia* 
aXoaed  bjr  Um  oridMaeo*  oontoaplatao  tii«  oontinuoua 
prftoanoe  af  about  a  nonth*B  supply  aa  a  reoarro.     At  tba 
bOKimiins  of  this  pariod,   the  Publialier  did  haetm  on  taaad 
Buoh  a  oup^iiyt  anountiatf  to  about  3M  tona.     Thit<  «aa  at 
tb«   oloao  of  the  poriod  of  a  sijailar  oontraot  b<»twaan 
thaaa  partioa*     At  tiataa  during  th«  oontract  poriod.  iovolTad 
h«r«,  thia  roaorvo  got  vttry  lav.     It  tho  Ranaf&oturar*a 
iatorpratatioa  of  thie  oontraot  la  to  ha  aooeptod,  tha 
Puhliahar  would  find  iteaXf«  at  the  <aona  of  the  omtraat 
period*  without  an^'  rf^aorra  at  all*  tha  Xaet  roXl  daliTorad* 
aad^r  tha  «;ntraot»  haTin^;  haan  oonaisaod  in  gatting  out  tha 
papar  on  tha  oioaine  day  <>f  tha  poriod*     7hat  auoh  a  oondi* 
tion  waa  in  th«t  oontaai^lation  of  aithar  party  ta  thia  con* 
traot*  is  iapoaaihia,      fha  i'ubiiehor  had  the  rig^t  to  uaa 
•a  HMoh  of  tha  papar  raoeived  undor  tha  oi^utraot  aa  waa 
raaaatmhXy  naoeaaaxy^   to  pro  parly  roplaniah  ita  rittivrrtt, 

lUZtt  guffff^jgo  i^  Iju  i&S]i  ^^iSSk  2SLi^  ^<^  ^^'  '«^8«  «^6. 
JmA  tha  pr  ^anoe  of  a  olauae  in  tht>   oantraot   to  tha  of  foot 
that  tha  -pms^tr  aaa  far  the  oontinuoua  uaa  of  tha  i'uhliah«r 
during  tha  pariad  aasadtaaa  not  h*  auula  ta  naui  that  tha 
ftthlialMr  oouXd  not   call  for  and  raoaivo  papor  under  the 
oontraot*  and  raplaniah  ita  rmtmrrn  with  it«  and  the  faot  that 
aMM  of  that  rmm9rr9  aa  »o  raplanielMd  hy  p^tpor  receivad  under 
the  oontraet*  night  oat  aotuaJlly  ba  uaed  until  fiftar  tha 
period  oovered  by  tha  aantraat,  ia  aiaalljr  iaa»tarial  and  ba* 
aida  tha  (luaatian* 

In  our  opinion*   there  is  no  partioular  aigaifioanea 
ia  the  faot  that  after  the  Manufacturer  had  told  the  Publiaher 
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tiULt  it  would  deliTftr  no  pa9«x>  at  tho  a  eent  rata,  undor 
th9  oontraot*  bayonU  th«  an  uat  aftowasary  for  Ita  oan* 
tlauoutt  uaa  in  pabXiffMng  Its  papr^r*  cqp  to  and  Including 
Daaoibar  31,  and  that  tha  prioa  for  any  additional  papar 
fumiehad  would  Tarn  3  1/2  oaato  par  pound,  and  after  tha 
Fublishor  bad  roo<^iTed  and  paid  for  aortal n  papor  at  that 
fiipu-e,  bayond  the  quantity  it  had  dasignatad  aa  naoaooaxjr 
ta  aarry  it  through  D»9«m!i»«r  31 «  and  had  latar  found  it 
naooBoary  to  ua«  aona  nix  thouaand  pounds  af  tha  paper 
ahioh  it  had  paid  far  at  th»  3  1/S  eant  rata,  to  o^urry  it 
throufih  I^ooBbar  31,  it  appliad  for  and  reoeivad,  a  rahftta 
af  1  1/2  oanta  p«r  pound  on  th«  osiouBt  oo  used*     Tarn 
Kanufacturar  had  aukid  it  would  oupplgr  all  papar  aotually 
naadod  and  oaad  up  to  and  including  j>oo«ab«r  31  at  tha 
t«e  o«nt  rata,  and  in  applying  for  tha  rabata  in  qu90» 
tioa,  tho  l^bliahar  vaa  aiaply  gat  tine  all  It  doeqyad  it 
oould,   und^r  the   oonatructlon  th«  Kanufaoturar  was  in* 
aiatiag  upon,  and  ita  aotion,  in  thia  regard,  oan  in  ne 
aanaa  ha  oonaidwrad  aa  OTidenoe  of  any  aubjaotiva  in* 
tarprotation  af  the  oontraet,  on  ita  part* 

Sridanaa  «aa  admittad  by  th«  trial  aourt,   to  t]M 
affaot  that  th«r«  vaa  a  ou»toa  in  tha  print  papar  trada 
to  supply  nawapapara  under  oontraota,  audh  aa  the  ona  h»reia 
isvolTod,  and  that  undar  auoh  oontraota,  aooor<iing  ta  that 
cuatam,   tha  publiahnrs  vould  r^oeiva  tha  pikj^mr  aaoaaaary 
ta  print  their  aditlons  during  the  period  naMad  hy  ^^  oonm 
tnat,  but  that  auoh  a  oontraot  vould  not  oontMsaplata 
tha  furoiahiag  of  papar  for  uaa  bayond  tha  expiration 
af  the  oontraot  period;   that  uod ar  this  ouatoa,  tha  pub* 
liaher  auat  take  the  attniwuM  aawunt  apaoifiad  in  the  oon- 
t»iat.  and  io  aatitlad  ta  tha  ■aarlMW  if  ha  naadsit  in  tha 
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printing  of  hin  •dltions.     Und^ir  Vm  •Tid«mo«,  tte  i^il>li•h4nr 
IMS  abovn,  la  our  judipMint,   timt  it  did  iMNkI  th«  ■— '"f-T* 
for  its  uao  in  puliliehiag  Tho  Loulrrillo  HonUd  diiriag 
tte  poriod  opoeifiod  la  th«  oontraot»  talciiui  into  oon* 
»id«ratioa  th«  no«d  of  thu  proaoaoo  of  a  proper  reoerro 
•took  whioh  jsuot  bo  iaoludod  ia  all  aaloulatioao  of  tho 
•Mouat  aoooasaxy  for  the  oontiauous  uae  of  %h»  ^bliahor 
during  XlcM  poriou  ooatraotcKi  for.     Bui  if  ther«  mky  bo 
aid  to  iHK  a  Aifforoaoo  botwoon  th»  auot«a  ref«rr«d  to  aad 
tho  torao  of  t^4.o  ooatraot*  thtf  contraot  muot  ooatrol* 
aau  ito  toriRti  aotot  b«  ooa^iod  wltbt  BOtvlthotandlng  Uio 
oaotom,  for  its  totwi  aad  ro<tttlro«umto  ar«  oXoar*  Dixon 

Xl  fmhm*  ^4  111.  s!i4i  isx.  zx  £i££SB,  as:  ui.  295. 

Ao  to  Ui«  olaia  that  tlM  oonversation  had  ligr 
Mr.  Toaa,  reprcoontini;  the  x'ubliaher,  with  |pr*   Ourtls, 
ri^preoeatlBs  th«  ^:aiiafaQtur«r»  in  lloT«wabor  aad  XMrooaibor^ 
aad  tho  lattor  DooeaA^or  0  vrittoa  by  Ujf*  Toaa  to   th«  iiaau* 
faoturor,  to  «hi.ah  vo  haTo  rofeav«d  in  reel  tins  tho  faota 
of  tho  oaoo,  ooaoiltutod  a  ooatraot  to  p«^  for  all  papar 
ttood  ftftor  JOoooabor  31  at  the  9  1/2  o«at  rata,  our  opiaioa 
io,   that  it  oan  not  bo  oaintalned.     A  earoful  analjrols 
of  thn  lottor  la  quostion,   shovo  that  th<^r«  was  bo  pro* 
■iaa  or  a^roaaont,  either  oxproos  or  lapllod«  on  tho  part 
of  Ur,  fojm  to  pay  5  1/8  ooato  par  pound  for  aJL  papor 
furaiehod  boiycmd  that  oallod   :cr  by  the  figuroo  donandod 
by  tho  Uaaufaoturor  aad  furnl6h«d  by  tho  Publiohar  glTlag 
th«  amount  actually  noooooary  to  aoo  the  latter  throian^ 
Hoooaibor  31.     Tho  Publlehor  oon  not  bo  said  tt  havo  aaivod 
any  af  th<t  righto  it  was  inelotlng  upon*  uadar  tho  oe»» 
te»ot»  by  fumiohing  tho  Maaufaoturar  tho  iaforaatioa  as         ' 
ta  tho  aaoimt  of  papor  abaolutoly  aooaasary  to  publioh 
The  LouisTillo  Iterald  up  to  and  inoluding  fiaooaibar  31, 
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Ylkov*  figures  v«r«  f\imlaih«d  tmd^r  thv  threat  that*  if 

ttmy  war*  net  ferthooaiuiK,   tli»r«  woiiXd  net  b<t  imot^r 

pound  of  papor  dolivorod  1iy  tho  itaaufaaturot-   to  tho 

IhibXiohor*     iKtiat  saob  a  ocns«qu«noe  would  Bwan  to  tha 

puWLlsb«y  of  a  dally  amrspaper  In  a  large  olty*  moo4» 

no  oXaboratioa.     Thit    fanufaoturor  lays  isuoh  otrooo  on 

tiko  p]ajraaa  "as  par  aarrungoaoats  nado  with  your  Mr* 

Ouriio  today «**     as  uoed  )^  Mr.  Town  in  hXu  lottor  of 

Miooabor  8«     itot  in  the  '*axransMMnta  aade  with  your 

Ir.   Curtis*  •  no  otoown  V  the  eTid«aoe,   there  mis  no 

agroottont  on  l£r.  Town*s  i^rt  to  pay  the  3  X/2  Q-mt 

rata  on  any  papor  furaieheu,  short  of  the  maTlBwm  of 

8100  tons  ho  olaiwed*  th**  i^^ubllsher  wae  eatitXod  to, 

itader  the  oontraet.     Tho  Knonufaoturor  oXaiae   that  a 

•oastruotiT*  or  Izopliod  agrooBaont  to  pay  tho  3  X/2 

•ant  rat*  for  all  pnpor  hayond  that  aotually  aa«4a4 

np  to  and  inoludiag  Daoonhor  31  •  area*  when  ur«  TO«a 

aont  in  hie  oruor  or  requei^t  for  ohipioant  as  oont&lnad 

in  hie  letter  of  XMioMibor  8«  following  the  cwndltloas 

and  t<^nui  as  to  auoh  deliTorios  whloh  ha4  hoan  epooifled 

and  laid  down  hy  ^«  Ourtls.  This  position  ai£;ht  ho 

sound,  were  it  not  for  the  esdstenoe  of  the  written  oon* 

traot  of  January  23,  1916 »  and  the  f»et  that  hr#  Town 

was  as  Insistent  as  to  hln  ri^^hts  under  that  ooatraot  in 

his  tallcs  with  Hr«  Curtis,  as  th*  latter  was  in  denying 

them.  The  letter  of  >)04«Mbor  8  Iqt  Mr.  Town  to  the  !^anufact* 

mrmr  sust  ho  read  in  the  light  of  the  faot  that  tho  ^arrange* 

amts  aade  with  yojr  Mr.  Curtis*  ref«rrod  to  thoroim.  oon*> 

si«to<l  of  oertain  demands  or  oonditions  laid  down  hy  ^-^^     / 

Curtis »  and  TohMsont  protests,  on  the  other  hand,  hy  Mr,     \ 

Town,  but  no  proxsises,  whatever,  on  his  part,  so  far  as 
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Xh9  eTidftnce  dlBOlOBee.      In  aKr«ttlng  to  dallTer  pm^^r 
1»Von<^  that  nacolcid  t«  •••  th«  l^bliftlMKr  throagh  I3eoaib«r 
11,  *t  th*  3  1/8  o^at  r»t««   th#  2i[anuf»otur«r  was  undojr* 
taking  to  do  what  it  vfte  already  obligod  to  do  undsr  tlio 
oontraot  up  to  2100  tons,  at  tha  2  oont  rato«  ein<i  thfiroi'ore^ 
OTOB  if  Mr.  Town  liad  proalnod  oxpreooly  or  nay  bo  ooa- 
•idorod  as  having  promised  b^  Inplioation  to  pajr  thu  !»> 
oreasod  rat«  for  it,  tho  proniae  would  b«  void  and  iu»* 
oaforoible,  for  it  vtau  without  ooniiidoration«     J?MriiuetO|i 
Haim  Bl^A  £gj(.  2jl  ;,^^^^l|g,i  ^6<»  ^^1*  App.  494« 

nio  yulkUudMr  ia  oatitlod  to  reooYor  the  dif- 
foronce  of  1  1/3  oents  p«r  pound  on  th«  ajncant  of  papor 
ooverod  t^  tho  oontraot  but  novor  deliTorod  by  tho 
Banufaoturer  aaacuntinc;  to  138*543  ton««  and  thio  aotwith- 
•tandlas  tho  faot*   tho  Publiohor  oubaitted  m  ppoof  to 
tho  «rfoot  that  it  had  purohaaod  this  papor  at  the  prioo 
of  3  1/2  oonto,  ae  it  had  aXXogod  in  its  otatenent  of 
ootmtoxwoaaia.     That  allocation  augr  bo  troatod  ao  eur- 
ylttMMiEOf     Whoro  tho  vondor  r«>fu»oa  to  koop  hin   oontraot 
of  oalOt  tho  Tondoo  oa^  roooTor  hio  daaagoo  without  tho 
aetual  purohaoo  of  ^oode  oloovhero*     2Sl2dSBOtSSL  Jm»  AdWI^ 

M  ui.  13;  ^asmmi  Xa.  ;i4>^^i*A  ^g^<?'^ff  Sk  ias^LSiX  i^* 

153  111.  108. 

Vhilo  thero  is  ooao  oridf^noo  tondiag  to  show 
that  tho  iaarkot  prioo  for  thio  papor  in  Jamaarjr,  1917 
vao  highor  than  3  1/2  oonto  por  poaad»  tho  lianufaoturor 
••oout  to  havo  boon  villing  to  oupi^l^  tho  Publiahnr  with 
•44itional  papor  at  that  f iguro ,  and  ooaatquoatly  •  tho 
daaagoo  of  th«  lattor  owa  not  bo  baood  on  a  highor  narkot 
prioo  than  3  1/2  oonto  por  pound. 
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.ins  («ar»r^  tii^A  ftatoe 
-.*  aoK&oiXcCirsr  ».  ..a  0^  4i-  ■ 


*1»» 


Vor  %3Bm  r«a«onA  fiiT«i»   th«  Ju4«H«mt  of  th« 
kunJloipMl  Court  vlll  1m  tdTfijnwKi,  both  on  th«  losutg 
iBT0lT04  In  the  oloiji  aado  \^  tho  Uanufuoturasr   and 
tho  ocuateroolalm  aade  )qr  tho  Pulallohor* 

JirXIBIKB. 


353  •  SMM 


MFBH  CO. »   a  korporatlont 

\  App«ll#ftJt, 

m  cwrporfttion* 


Apf«AL  nam 
xtnrzaiPAL  couht 

07  CRZCAOO* 


211  I.A.  572 


lOi.   JU£;!fXCE  TUCMCCO)  tidirertc  th«  opinion  of 


tJM>  oourt. 


s^t  i^  all  poiatt   tl]«  saai«  a«  the; at  iavolfe^  in  ih« 
«f  i^l^c3,iaa|«>,4  J7fijfec.r  r£ji^  &S&  iMSL  ^*  JJL  IM  ^^,1* 
vilie  il»raX4  Co. .  teliig  o&b«  #23697  iu  tiiii*  court,   tl»« 
isautfs  vhioJi  they  prAfteni  Ar«  pf^olicailj^  tha  uuAtt  um 
tli«  Ifiiiuea  vbioii  «•  ]mT«  oo2iBi<lft2^«til  in  oo^nftotion  «ith 
ixmt  IMUK4,  juid  tfh&t  )•«  Have  Mkid  in  ih*  oj^iniou  tbi^ 
di4>   rsBd«i*(l  in  that  <»*.«• ,  appli«fi  •^uaJLljr  here. 

l»r  tlM  r«ABon«  att  forth  In  tliat  opinion,   the 
ittdowtnt  of  tlui  KunloipaX  Court*  in  favor  of  tho  dafanatuit 
for  th«  mm  •t  $l«no»90,  will  bo  affixnod* 


AWXIBIBZI* 


M»CS  •  Me 


T^  .A.I  1 12         V 


ftlLu     aoj»t*      v<<A<»^      liA.     «5^*J.  /fii*     aj  »;<>*.     -Ji^.j      n^v  .I--.-.4  A_' 

•6«i»iiill4i  otf  iliv  «09«OiT«i3  lo  nam  wfi  tol 


4T9  •  8S884 


XMAHD  LmAS  BILL,   Zno.  , 


\ 


A|»y«lXM* 


— .j.. 


VKCH 
0?  OHZOACO* 


211I.A.  578 


Mil,   TIBTZC?^  TR€M8ar  dcIiTersd  tlui  opinion  of 


tho  oourt* 


ICariiaiPiSJL  Court  of  wMck^  ^i^eraia  th«  pX«i.iititiff  oouisnt  t« 
a"«aov«r  ah  luooaat  oll^gea  to  ba  aua  frott  tho  defondant  for 
e*T7t«iii  ad-zdytisins  ^ifhi<u  xmM  tan  sulajmot  of  oontraot  >>•• 
twa<m  t}v»  ;>aTti«s*     A  trial   scas  liad  boforit   Uie  court  wiU»> 
out  A  Jury  mnd  titto  oourt  fouad  tiio  i««a««  for  ttam  piain* 
tiff  and  Ausdtodd  t:^a  ji^laiatirf  *b  d*QiMfi«s  at  #262*  c^d.  and 
•xit($r«d  4ud^££U}»t  for  tiiat  i«tvuni,  froa  v^iioh  tho  deronOant 

7h«  dofendaat  filed  an  affid&Tit  of  aerita*  la 
irtUch  he  sot  up  (1)   that  tJio  plaintiff  wafl  not  a  ."scriioraf* 
tioa  aut^crisad  to  do  businaaa  in  tho  r>tata  of  IXlinoia, 
(2)    that  ho  did  not  oontraot  with  the  picantiff  for  any 
adTortioing,  and  ttmt  the  plaintiff  did  not  furnish  any 
adTortiftiiMI  to   the  dof«Aciant«  and  (3)    that  the  defendant 
had  n«t  proaiaed  the  plaintiff  to  pay  for  any  advertising* 
The  cnly  aitsoae  iu  the  ufoae  teatifiea  for  the  plaintiff 
that  he  «»»  a  Unaae  paper  aolioitor*  and  had  he«n  oaployod 
V  the  plaintiff  for  four  yuura  and  a  half «  that  he  had 


MUKS  •  9fh 


StS  .A.I 


.;rijfOo  Oil* 

XTUi  ',  .ij,'u-.i'.  ■:.;,'.-■    Jnaifn.^utK>  toct  1»1A  »jf  inuki   (Si) 

XfU^  saaltfuil  fwi  bXb  Xxx$ai»£xi  tii  imiU  bam  tOniiiiii»vfta 

iaahm^tmJt  wU  $mdf  {I)  bmm  ^tamuti^tmk  tU  t  ^/fjMlS'xmirhm 

,;iiait9Lii%BWbM  Xiitm  xmt  tn\i  ojT  'iliiJaut^ni  t^di  li^*iM«^  ioa  t«tf 

barxpiqpm  fs»»ir  bail  Utm  «to^JtoJLXi«  ito^^  ;i4.a£i.  .    Sadi 


solioitcd  adTeirtiaiiiK  frou  thm  d«f«ndant  and  bad  ••oiur«4 
t«p  advcrtisiag  oontraots  fm  hia,  wMoh  oontrftota  weam 
iatrcdue«4  la  •vid^nee*     Both  of  theso  alleged  ooatra«ts 
w«rc  in  th0  fora  of  ooxacauaioatlonft  «ddr«*e«d  to   *Xd«!ard 
Igman  Bill,"     In  oao  of  thorn,   that  name  is  follovod  'tagr 
tho  vord  "publishor*  and  in  tito  other*  hjr  the  vordc, 
"•ditoy  and  proprietor** •     Th^  are  both  ei^ined  y»y  the 
defendant*     The  cxeoutlon  of  these  ocntraote  is  not  denied* 
nor  the  fact  that  the  adTertising  as  oOTored  hy  the  oon* 
tracts,  was  furnished*     The  witness  further  identified 
two  lettern  wiiioh  wore  adaitted  in  eTidenci),  hoth  sigaei 
V  the  defendant,  one  dated  April  sa*  1916  addressed  to 
"The  ^usid  trade  Heview*  and  the  ether,  liaroh  18,  1910  to 
"A.  J«  Triage,  Business  liaaager  of  Itusio  Trade  ileriew," 
In  these  oowauniaaticns,   the  defendant  exprosses  appreoi** 
tien  of  the  courtesy  which  im*  heen  esitended  hin  in  regard 
to  his  aooouat,  and  proceeds  to  eacplaiii  itkny  he  has  not  been 
able  to  pei^  it,  and  expresses  the  hope  that  he  will  be  in 
a  position  to  pay  the  acesount  in  full,  witlrda  a  short  tiMi* 
The  witness  testified  furtlivr  that  the  !4u9io  Trade  ROTiew 
is  a  paper  published  by  the  plaintiff,  and  that  no  part 
•f  Van  aoocuAt  }Wiil  b'loji  p^id.      On  a?o£>»*ei»mmAtion,  the 
ult;i4ia.s  t^isiifi^u  thAt  h^^  lefes  «4£ilQyed  i&  X914  V  i^murd 
I^raaji  Bill,  and  t)¥it  t>io  l^Atter  41»4  January  1,  1916« 
OeuBsel  for  the  defendant  asked  "and  dujrinc  Mr,  Bill*s 
life*tiao,  he  was  th«  gentlesuui  who  oonduoted  the  busi* 
aees  as  proprietor  and  editor,  ete«7",  and  the  witaees 
replied  "Be  was  solo  proprietor,  ** 

^^he  defix»4ant  isontends  that  the  orid^inso  shews 

that  hia  caatraots  vore  vlth  I'dward  Ljr^mn  Bill,  p'^rsonally. 


irtiw  «#e4ninix>  UniMv  ^isld  «SfV\  c»o«  vJr^  anial^tftvlM  ttwi 

ygS  imvQl.tc'i  ut  9amit  txuli  «^-^n;v*  't«  v>;  ■  IXIS  Aafft&X 

«j(^  x(f  x;«ias^i«  liJtOYf  fiPSj^  %»  i^.v%q.  una  \9$if* 


^«jr^^    $»'    iiil>l»l»9Q<t4|  ^: 


dl^ 


■ii   9X<Sa 


*iual9  & 


RiBWttl'  /.iiprcii  »«  a  a  wit 


':,'7?j   m 


id  iriawbS-  > 


•Ml  net  irith  ih<s)  serp  r6.&ion,  ujaA  thmt*  laaumMoh  as  thm  plain* 
tiff  is  SA«ea>4  I^iaaa  Bill,  a  oorporatloAc  and  Ui»r«  is  «i 
psnof  01'  au  tiMzlgwofut  sf  ih«i  aooount  fnm  Bdtnurtf  l^utM  Bill 
l«   \ih«  oo*r9Qie»ttl(int   tlis  i»laititlff  iu  not.  shoim  to  havv  suoh 
ac  Intnr^mt  la  Ui6  fiut)JeoWaatt9r  as  to  sustain  the  suit, 
and  forthor,  Usat  tkero  is  a  fatal  variaaoo  bott'ocn  the  alls* 
4(atloiUB  of   ilift  fitatlBfteni  of  olaln  and  proof*     There  is  no 
aorit  to  oithttr  of  Utoso  oontontions*     Qo  far  ae  Uio  reoord 
show*,   th<  oorporato  aaiM  of  the  corporation  involved  is 
"Sdvard  L^tatua  Blll.^   the  letters  *'ittO**'  being  desoriptlT* 
•f  tm  oorporatlon,  »usd  not  a  part  of  the  oorpcrate  naaMi* 
They'd  is  aottiin«f  In  the  reoord  to  show  that  the  oontraots 
in  ^uvstiOQ  wore  tie t  with  ^Mvard  Xtyman  Bill*  th<;  corpora 
ation.     (Sertainljr  notninis  to  the  contrary  is  Indioated  or 
IKTcvon  ^/  l^lio  f&ct  that,  during  hie  Xiio-tisM,  JSdvard  JUyaaa 
Bill  V&6  the  ool«  «irop;ri«tor  of  the  huoiness.     alearly,  da* 
f(tnd<int*s  >rG^sos  to  pay  this  aooount,  as  contained  in 
hit  letters,  das  cl  ishioh  was  writton  after  the  death  of 
Idward  lyoan  Bill,  were  mide  Vy  hies  to  the  corpcrfitiofi* 
Thtro  vas  further  evldenoe  of  an  oral  prszaiee  to  >ay  the 
aooount  aade  Ijy  the  dcfen<j«mt  to  t^ie  trit^eee,  wlio  ttstified 
that  torn  proaiso  waa  ma4^  at  a  tl»e  mhfin  tho  sitaesu  wut  in 
the  «aploy  of  the  plaintiff  oori>oimtio-i* 

thm  defendant  aakse  the  further  point,  that  the 
plaintiff  was  ^»t  a  oor/)  oration  authorised  to  do  business 
in  nxincis.      «her«  i«  no  eyidenae  in  the  reoord  bearing 
vi^un  this  ii^iJUO*      I'hs  burden  oi   prorin^  that  defense  was 
upon  the  tinteuOAnt*     ^^^hau  v,,   Grascie.  2da  111,  636,  639* 
anti  c&ae»  thsre  oit«4* 

Tinaing  oo   emror  in  the  record,  the  judgisent  of 

the  Muaieipal   Court  will  be  affirmed* 

ATFZKMIO)* 


fiSiitsmJUiJL   «.t«(2:i    wj:;..    ,^  .   ..^.„ 
t(i  ban  «K0l^4rT'":«'"^- '  V-  ,..^.„  ;,_-v-  ^'^^'^ 

rtotMi  nraui  «t  nwctfi!-'.  .•.,.■:...-,. ..:,_, jtiij^-vi 

on   al   «a»liT       ...       :-   snia  t6    1o    ih:-:  .:.;'       ft;4i    t(^  aiicMu 

,6.T^-V-                      ^^^    «i'?  toe    3ffj    ^0 

;■:  ';•                                                Id  T^iTMt  fr:rr:^s: 

.;\i:<i-».*5T'^«r^  ,jcxi8;  oAATtj:  ihavMC 

•til-  'f^'if^T^jT  **^  ^i5ifr 

,fC4  .aeft  .£ix  ttds  .f^i^^^  .v  aj^^v  ^u 


5M  •  23849 


OS  M«   nJKMt 


AM^X*nt» 


LOUIS  roK  1^  uBo  wax^ 


AFFSAL  FBQM 

StimZCXPAL  COURT, 

m  CHiCAao, 


211  l.A.  579 


KR,  Smtias  TSOK&Olf  <iellT«r«d  Xhm  opinion  of 


XiM  ttourt. 


This  me  an  action  of   the  fourth  olaso  In  th« 
Buaioiiua  Court  of  Ohiottt^o,  in  whioh  t>i«  plaintiff  aought 
to  rooOTor  for  an  alloged  eonvoraion  1»y  tho  dofondanta 
•f  yaraonal  property,  ownerahip  of  vhioh,  vas  olaisMid 
\Qf  tha  plaintiff.     A  haaring  waa  had  \)^  the  trial  oourt 
without  a  Jur^t  raaulting  in  &  finding  of  tha  ioeuOB  for 
the  defendimta*     Judipaent  foUowad  aooordingly,  froa  vliioh 
the  plaintiff  has  appemled. 

th»r9  were  three  adjoining  lota  h«14  liy  ^Wf 
"^  owner*     Tha  aouth  lot  waa  aoXd  to  the  dafendanta.     Th» 
niddla  lot  and  north  lot  were  a old  to  one  frymr,     Tha 
latter  oonriQred  hia  two  lota  Iw  aitothar,  and  in  that 
tranaaotion*  waa  represented  by  the  plaintiff*     At  tha 
ti»e  of  tiaia  laat  oonToyanea,   the  plaintiff  purehaaad 
fro«  Tryar  for  tha  aum  of  $15«00,  in  oaah,  and  hie 
aerrioaa  in  aonnaetion  wf  th  the  oonveyanoe,  whioh  ha 
TaluaA  at  $ftO*CO,  a  eertain  iron  fanoa  whiah  the  avi* 
deaoe  ahewa  hud  been  araoted  aoroaa  the  olddle  lot  by 
tha  aan  who  had  originally  owned  nil  three  of  the  lota. 


\  . .. /.. . 


,th 


^^t2  .A4  lis 


\ 

\.^'?   t?^,a    L,T  ■    .:.;.,.    ..lulu 


An«  ^  I^Xtsfi  tttof  rrfjinldt^  ^m%M  «iwv  ne^t 

..'.riii  i>.:,    V.3  •»»'!«,  .f>iwo  %iI»al}iJno  iMttf  ariv  fMBOi  mtit 


TlM  north  wall  9f  tli«  houa*  loMikt«<l  en  th*  lot  ownod  liQr 
tho  def  ondaata  «ao  axtoXad  on  or  Toxsr  oloo*  to  thoijr 
north  let  Xin«i  an4  n  oaotifin  of  tMa  Iron  foaoo  <*x.t ended 
back  fron  the  front  line  of  the  aid4Xe  Int*  to  th«*  eteps 
leading  up  u>  tho  pereh  of  the  defondnnte*  heu»«.     At  the 
tine  Frynr  aold  hia  two  lete»  one  of  the  def andante  env 
hln  rMMOTing  this  fenoe  that  extend«d  Aoroea  the  middle 
lot  whidh  v&B  vnennt.     Ke  wade  inquJ^rlee  of  Trymr  mm 
to  the  reaeon  f or resaoYlng  the  fenoe*  moid  the  letter  told 
hin  that  he  had  eold  hie  property*  and  the  purchasers 
were  to  take  peeeeeeion  on  the  following  i^cndey*  i%nd 
therefore,  he  wae  resaoTine  t>he  fenoe*     Kothlnif  appeare 
to  have  heon  eaid  \tjf  TTyf^r  nhovt  nngr  eele  of  the  fenoe 
by  hin  to  the  plaintiff,     the  one  of  the  defendente  who 
had  thin  oonrereation  with  Fryer  testified  that  he  as* 
etwd  thet  the  part  of  th«>  fence  that  esrtended  back  alozig 
Me  ffteirwey  on  or  near  hie  let  line*  belon^e^d  tc  him* 
ftnd  therefore,  he  took  that  s»rt  ef  the  fence  up  «jd  put 
it  in  hie  baBiwent*     The  erldence  Indloatee  tlutt  thle 
wee  done  1»  th«  preeenec  of  Fryer,  wfcc  wfide  f?e  ebjeotion* 
The  rejsainder  of  the  fence  he  vine  been  ddlTcred  tc   the 
plaintiff*  hi  diadCTOired*  upon  erecting  It*  that  a  aeotien 
wna  jaiaaing  and  upon  inquil^*  dlaooTered  that  it  waa  in 
the  defendanta*  poaaeeelon*  nad  it  ie   tl^JLa  aeotlou  of  the 
iron  fenaa  whioh  the  plaintiff  olai«a  waa  the  eubjeot  of 
oonvereion  by  the  defendanta*     Ve  have  oarefully  exanined 
both  the  abatraot  and  the  reoord  and  are  of  the  opinion  thai 
the  oourt  did  cu>t  arx  in  finding  the  laauea*  aa  ta  the 
Qonveraiott,  for  the  defenuanta. 


aqnj  *^  HihUt  «K>t  ^«  smii  t«oxt  tat  nott  ab>«cf 

(»{^  '  MjS^tf»R»t*b   wit   ttt  /iWMV  Mii    wt   ^  HSJtibMlX 

.t«<J    bfWi    ffU    ■B9K 

,n9ltti*%do  err  »b;t»  artw  ,'Sf»T[i:\ 

3 out  ifioro^uito  t^ijjpul  a9^  Jt>fui  BSA««it«  9nm 

titiU  tt9iai%9  tii  to  v%e.  aam  i^tQti^t  tuU  tma  S»tiitimi4i  tuU  dtmt 

(hU   t   »n  ,»9St9»A  93it  TiMMtatX^  oi  X'm  ten  hiit  ituixk  tit 


IX  i«  urged  that  th«r«  lauat  \Ht  •  roT«rsal  of  th« 
finding  at  th»  tri«i.  «tourt  on  tlu  ground  that  th«  plain* 
tiff  tfAB  iXmiitt^i  the  rl^t  of  taking  a  aon»auit»     After 
thai  pl&intiff  ami  ono  othor  wita«ao  toatif^ing  in  hi* 
beUalxiud  duiaoiuded  thoir  tentisiomr*   the  plaintiff  r«ato4 
exctspt  an  %o  one  witneau*  who  had  not  arrived  in  oourt 
siaxL  vha  Maa  to  t«otif>^  aa  to  the  TaXuo  of  th«  fence. 
tj&er*i49«a»  one  of  tJha  defendanta  took  the  «t«nd   xM  pro* 
aaedeU  to  testify*     At  the  oonoluaiou  of  hie  toetiisoiqr* 
the  dourt  aaid  **!  don't  think  1*11  vast*  any  acre  tine  on 
this  oaae.     j^indlng  ##•»«»••-•••''     Here  the  plaintiff 
interrupted,  a«/iqg»  "JTuat  a  noaent.     I  want  to  take  a 
nea»euit  in  this   OMia.*     The  oourt  then  prooeeded  to  foramlly 
announoe  hia  finding  for  the  defandast*     Baotioa  30  of  the 
Munioipal  Oourt  Aot  proTidee  that,  "avoyy  peraon  deairoua 
of  aufferiag  a  non»auit,  nhall  be  harred  therefron  xmleaa 
ha  do  ao  before  the  ;)ttry  retired  frosa  the  bar  or  before 
the  oourt,  in  oaae  the  trial  is  bgr  the  oourt  witiMut  a  Jury, 
atataa  ita  finding."     7he  queation,   therefore,  ia,  did  tha 
plaintiff  isiOYO  for  a  non^auit  before  the   oourt  had  atated 
ita  finding.     VhiJbe  it  ia  trua  that  tha  raquaat  for  a  no»» 
auit  waa  interpoaed  before  the  oourt  aiade  foraal  annouaaa* 
HMmt  that  tlM  finding  of  the  oourt  warn  for  the  defeadaata^ 
yat,  it  vaa  not  made  before  the  oourt  h&d  atated,  in  aub* 
ataoMOa  lAiat  the  finding  mould  be.     The  raaark  mide  by  tha 
trial  Judge,  to  the  of  foot  that  ha  aould  not  naata  any  saera 
tijaa  en  thia  oaaa,  vhen  taken  in  tha  light  of   the  teatiiaoagr 
and  other  atateiaanta  tlmt  ImmI  h»%n.  aada  Igr  the  oourt  prcTioua* 
ly,  as  shown  by  the  reoord,  amounted  to  a  atat«aent  on  the 
fart  of  the  oourt,  in  aubotanoe,  aa  to  what  his  finding  would 


:j,.r  ,':    ■■vi  :"  A.i^..  -s    ■'■.■[■.aitm  %fj  '"■ .'     •.'    -^ 

J"ii.?t)!j   rl  biyvtxxa  ^ou  V-ai  oiilw  .jbittftfi^iw  »:'.  'vxr.- 

td^  i;>JtJb  tist  ^9tQ^fft9tii  ,Mol^a«Jup  ftd?     * .i^XimJt'!:  mJtl  MiMf^ 

-«on  «  «»t  fltfauf^t  «i^^   t''^*    »»i***4    i.r    *>   <»iic£9      .^lliall  «#1 
••diUfyefta  LmazQl  mbmt  ......  .iii«0«rw#ili  i.**  #JU» 

yiO&.liH\>i    ndJ    to   9d)il£   tints    til    ;;32i..ui    .-'^jt*    ,da«a    •tcS^J'   tto    Mzil 

9eLi  so  »n»irt^»»«  n  o#  Ji«Jiii/o«»  ,l>aao<n  tuit  yfi  «vt»dm  •m  «xX 


b««     This  la  furthnr  iadioatsd  lay  th«  faot  timl  th«  plain* 
tiff  I  in  hi  9  imatft  to  ■•our*  a  non»s\ULt,  int«rrupt«d  tlM 
trial  Judge  lA  ttMB  KicUlle  of  hX»  tormaX  armounoeioent  ot 
hia  finding.     In  our  opinion,   th«  ntotion  for  i)Ocv»Buit 
oaM  too  lato.     yvi4«^ypff  !».  nH<f^ff^yK*  !«»  m.  App.  454; 

UiaiMSL  3JL IM  :^smP.%lk  $su»  ^"^^  ^^^«  ^»*  ^^a,  aas. 

7indinjK  rjc  arror  ib  i.h«  rsscrd,  the  juAgauiitt  Vf 
the  2£tmi<!iipal  Court  vill  W  affisi-s&vi* 


,'^liitii7  mid 


S24  •  29ait 


RA7AXL 


App«Xl««, 


▼ft* 


1U8TKY  HOGK  ^OC^ANY, 
o»rpcr&ticn, ^  / 


V*«iM»* 


fAjmsAi.  yam 

or  CHICAGO* 
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WU   JOHTXCi?  TBCHBCV  d«IiT«r»d  th«  opinion  of 


til*  oourt* 


Tola  'oskM  Mn  »<iti«ii  of  tha  fourth  ol««o  in  thm 
SbmiaipaZ  c;ourt  of  Ohleogo,  V  W'tiiah  tho  plaintiff,  Palao* 
^sou^iiii  to  rooovor  th«  oua  of  l&140«00  deliv«/'«d  \>/  hia  to 
tiui  oXerlc  of  tha  ^'imnduat  for  »«fo  keopiiif.     a  trioX  iraa 
2iad  boforii  tbo  Qoay%  withctat  «  Jttxy*     l^h*  UcfencUuit  hM 
ttpp«ia«a  fx«c&  ft  jud^paont  foir  tiat  plaintiff  for  tno  full 
iifiM>ttn»  ol«iiiiOd* 

13m  dofaAtfamt  «««  an  lnn»lcespor,  and  tlio  plain* 
tiff  vao  ito  jjiuoot.     It  -aixa  nov  dwnioti  t)Mit  tiie  plaintiff 
ilopooitoti  ;^140*t20  with  tho  ti«fenoant*a  olerlc  for  safo  Jce*p» 
lag,  littiOi  «tt4i  givon  a  r^ocript  for  too  noMgr  "ny  th«  oloric* 
%lioa  %h9  plaintiff  later  r«qu«otoa  hia  £ion«iy.   %h<t>  olork 
ka4  dittapptsaroa.     Th«  president  of  th9  dofonUaat  ooapany 
tootifibd  that  th«  olavic  i*ao  not  authoriso4  to  reat^if 
or  oaro  for  any  sua  of  Honoy  in  oxoooo  of  <P5*00«     The 
OTiOenoo  furthcir  ohovod  thnt  there  vus  a  sign  upon  tho 
«m11  of  tiio  office  of  the  hotel  in  quoetion*   reading* 
*Xot  roopenoi^o  for  valuahlea  or  nonoy  lost  or  otoloa 


ilCi.i''   JA>5-',*;.. 


^•.j.s 


08-  .AJ 


r    t-' 


•tl7     «00  •A^  to  JUMMXW  nl  Yivngn  io  tfiM*  v>»  ^<>'^  ^ 


in  its  premlBee  "beyond  the  ralue  of  ^S.OO."  The  only 
question  presented  by  this  appeal  relates  to  the  possi« 
bility  of  an  innkeeper  limiting  his  liability  by  the 
posting  of  such  a  notice  as  the  one  above  quoted* 

Where  the  guest  of  an  innkeeper  deposits 
money  for  safe  keeping  with  the  olerk  of  the  innkeeper, 
aad  the  latter  absconds  vith  it,  the  innkeeper  will  bs 
liable.   Zimmenaan  v.  Murphy .  131  111,  App.  56;  Hard«* 
oastle  T.  Ryder.  175  111.  App,  430,   The  innkeeper  may, 
by  notice,  require  the  guest  to  confora  to  reasonable 
rules,   22  Cyo,  1083  Van  Wyok  y,  Howard .  12  Howard's 
Fraotioc  147,  150,  But  except  as  prorided  by  our  Stat- 
ute, the  innkeeper  may  not  limit  his  legal  liability 
by  the  mere  posting  of  a  notice.   The  guest  of  an  inn- 
keeper has  a  right  to  assume  that  a  clerk  in  the  inn- 
keeper's employ,  having  charge  of  the  office,  is  one 
with  whoa  he  may  properly  leave  money  for  safe  keeping, 
at  least  up  to  a  reasonable  amount.   Where  a  guest  does 
leave  money  with  an  innkeeper's  clerk  for  safe  keeping, 
axMi  the  dark  steals  it,  the  law  zaakes  the  innkeeper 
liable  for  the  loss.   To  suooessfully  limit  that  liabil- 
ity in  amount,  as  the  innkeeper  sought  to  do  in  the  cast 
at  bar  by  the  posting  of  a  notice,  it  would  not  only  be 
necessary  that  that  notice  be  clear  and  explicit,  but  it 
would  further  be  necessary  for  the  innkeeper  to  show  that 
he  brought  the  notice  home  to  the  knowledge  of  the  guest 
so  that  when  the  relation  of  innkeeper  and  guest  was  en- 
tered into,  it  was  with  knowledge  on  the  part  of  the  guest 
of  the  limitation  of  liability  on  the  part  of  the  innkeeper, 
that  limitation  thus  becoming  a  part  of  the  contract  enter- 
ed into  by  the  parties  when  the  relationship  was  entered 


-2- 

-iaaocr  «iii   oi  9ttnt»£^i  lti«4.^0  BJuif  ysif  &«^n»a»^  nc lineup 

etis  vrf  t^lijtdAiX  8lrf  s<sJt^iratI  %9%i»9f^Tmt  its  to  xi^llXi 

••MjriK    ;Sa    .qgA   .ill   Xcli   t;arfji2£M  JtZ  ftJa^yagiS      .dXtfsiX 

,X*B  iteqoaifssnjt  erf'.i:      .cr,->   .q:q«5,   .XXI  SVX   ,3fi^s£i  jT  tiX»««? 

«»Xcfa£io«j8»t   Oi'  ajiolxjcir>   at  ivei/^  «iii-  aiii/pft'x   t9oii<irs  t,fi 

9.'hxs&m  t.,  j>H  _.^  jga^T  fl^J  SftOX   .£Sg^  23      .••Xtrx 

•*fl*a  oi/o  ijtf  tsfcivotx;^  ffl«   *4»j>x»  d^sS      ,'3aX   ,?^X  •©lta«-i^ 

^tiXxrfiJJtX  X^qI  air!   i,t«tiX  iOM  \';£'a  '£9Q««3L«ni  erfi    x9iv 

«Kni  as  to  ;^8»/;3  tdX      .©oiiorj  f:  "io  gciJaoq  ©ai»fii  (»f(^  x*' 

»«o  «X   ,s»yi:ll:o  9x£^   "ic  e3nt&.Hn  anivari   ,\EoXg«9  a'i»«»»3l 

a«oi5  *B*jtf3  *  9t%>tS:ix      ^imiQBia  ©Xtfat-i'OB«P-:  qu  fajisl  ^.a 

,3ni-{««3i  stcui  -sol  HtBLa   a»'x©tj.»93ittni  nc  do  jlw  ^•nojs  aT««X 

T:©q9«3ton.t  QiU  ?^9alai3«  wjiX  off  J-    ,i"i  sXasta  3J[Y»Xft  odi  haR 

-XitfAxX  ^«tf^  tfJteiJ  ^cXX«'tHa»ooi/r  oX  «>fi.J  •sol  ©Xd"«J:X 

9QA0  ddi  al  oti  «;r  tA^uoa  itftqesslimjt  ©urf  ««   ,;riTW0£i9  ni  V^ 

»ff  vXno  *on  1  "So  arfXi-eoe  wrf*  t«^  tad  ia 

fi   }ud   ,  tit  tic  Uea  iatii  &MS  TTtA«o«o«*ft 

imdi   iTOr---  ■;    (loaaUiiii  y^vit>9a  Bd  tftriJii/l   oluov 

i«»t/a  •il-    la  dafc»Xvr©r  ^rl  !SdX;fon  arf*  Jdai/oid"  •!! 

•no  ai3W  *e©xrs  t^jtw  a»<j©w-.wii;  t«  noiJ^aXei  wit;^  fr!»t£r  ;tisri.^   o« 

^o»i;rp  ■  .t-xaq  •.  ieXvonsi:  j-tiiw  mow  s'i   ,  OifwX  h&tBt 

.MqehXKiii  »uj  ^0  *t«q  -o..  '  lldnH  lo  noii^iiaXX  orfd^  !• 


•  3» 
into* 

Thtt  ootXoe  lnTolT«<i  In  th«  oaa*  At  bar 
far  froa  «a«ar«     Asbunlns  tiiat  the  guont  oould  r«ad  it 
aa4  tbat  to*  diA  r«ad  it*  h«  might  «r«lX  b*8utt»  that  har 
it,  th«  innke«ip«r  aou^t  to  linit  his  iiabilltjr  in  «»»• 
•f  th«  th«ft  of  aono?'  or  Y»luaVloo  loot  in  th«  hotel  or 
stolon  l3Qr  othor  guestOt  a»d  that  it*  in  no  wgr*  roferrod 
to  th«  thoft  of  Jdono/  or  viiluabloo  lijr  th«  JMikoopor**  otm 
•orvanto* 

FttTthor,  it  not  only  (iooo  not  aiiyoar  that  tho 
plaintiff  know  of  this  riilo  and  asaontod  to  it»  but  tho 
oontrary  is  ai>paroat  froa  tho  f&ot  that  tho  tostiraony 
shows  the  plaintiff  warn  a  foxvisnor  and  oould  not  rooA 
Xnglish.     Both  iHioauso  the  rulo  nao  not  oloar  and  ox* 
plioit*  anil  booeoso  ito  provisions  wore  not  brought  hoao 
to  tho  knowlodK*  of  tho  plaintiff,   it  fail<»a  to  affoot 
tho  innko«per*s  liability  undtrr  tho  lav,  and  th^re;  was, 
thoreforo,  no  orror  in  finding  tho  issuos  for  the  plaintiff, 
and  theroforo,  tho  Judgaont  of  tho  liuaiGipal  Court  will  bo 
afflraod. 


♦  a:J-w. 


iMi4    r,.,:v    •.-',■>,::,      ■: -Hi  ;>9ai»  -..iao  ion  Ji  ^%aiiiiJi'l 
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VALTKR  jr,   «LLX8, 


AppelX««, 


▼»• 


XXLLI.'JOV  A5B  B^rnV  COHFAHY, 
a  oorpomtion*  \ 


wxon 

^  CVUCAOO. 
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XIU   JHfiTI^":  5HCaiS(3f  u»XiT«rfd   th«  opinion  of  tlui 


Murt* 


Till*  WM  «n  aotion  of  th«  fourth  oImis  Ib  tho 
Sualolpal   Soujrt  of  Chloatso,  \)gr  wiilt^  tho  plaintiff  sought 
to  reoofer  tho  oia  of  l^lOdsOO  undor  oa  »lIoso4  oontraot 
b«tvo«n  hliMiolf  «aU  the  dofendaat  oonpaxQr*     Thoro  into  «. 
trial  beforo  tho  oourt  without  a  Jury*  aft«r  vhioh,   the 
oourt  fouad  the  iseuoo  for  the  plaintiff  anU  ontoroA 
4iatfCM0Bt  for  tho  «i«  of  vl06«00,  fro«  vhioh  Jud^ont, 
tho  dofonUunt  has  appeaiea* 

Tho  oontraot  wliioh  in  tho  haoif*  of  thio  suit, 
roado  ao  follo«ro: 


'*To  Valtor  .t.   }UXi«  January  S6t  1917* 

Ploaoo  giTO  our  ataff  a  I>o»i>nntration  of  your 
*Ho«  l(otho4*   Hnhoosiag  vhioh«  if  it  ie  ao  you 
oXaln,  vo  vrill  purohaso  at  $XOS*CC  (on  liat.ooolc) 
X2  o*oXook. 

HiXXiooB  &  Stton  Co,, 
Harry  HiXIioon** 


The  defondant  oXaiao  that  thio  ie  not  a  oontraot,  hut  a  oount* 
or  of for  on  hie  part*  to  plaintiff *•  originaX  offer,  whioh 
oaa  to  ooXX  th«  d«»fendant  tho  ri^t  to  uoo  tho  prooooo  is 
quostion  for  tho  ouu  aaaod*     VhiXo  tho  dofoadaat  did  not 
aoooiit  tho  oXaiatiff^o  original  offor,  and  nado  the  oountor* 


\ 

\ 


i 


/^a  «) 


Ji  turn  •fMCI      .ytunpno  tiMU/ffaltgi?  in  .  rl-^^rtrf  it«t»w^«<f 

91^  Mti»iJ^  Xii^'^m  t^eutt  »  iU9iiSXw  ^uoc 

•i>»ij»«.(;tili  Mat  tm. 


.VX8X   ,*S  ipMwwiM:  ^jCaW  flit* 

.3to«X«*9  SX 
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propoKition  oont*la«<i  in  tiui  vritXag  quot«4  above,  that 
writing  ocnstituiod  tun  outstanding  off  or  wiiiob  ripoaoil 
into  &  Vlnding  obligation  aa  Mon  as  th«  plaintiff  wUHo  tlayt 
d«BOnfttratlon  oalXeu  for  antil  it  provod  a«  hm  toad  olaiAoU* 
tlM  OTidcnae  oliowe  tiiat  tho  plaintiff  did  naico  th«  doaioa* 
•tmtion  oall«d  for  in  the  oontraot  ami,  v^lo  tlM  orldanoa 
it  oonfXioting,  »•  oiinnot  aay  froa  th*  reoord  that  it  did 
sot  warrant  the  fixullag  of  tli*  trial  oourt,   to  tlie  offeot 
tiiat  tho  prooaac  aa  thuw  d<«oa»tr»i«4  waa  aatiafaotory  to 
t)»a  dofondaat  and  fulfil lod  th«   olaima  whioh  tihe  plaintiff 
toa4  aada*     that  finding,   in  our  opinion,  boing  warrantod 
Ity  tho  •Tidonao,  tkut  plaintiff  waa  ontitloci  to  reoovor^r* 

Thft  defendiint  furth«?r  oontendB  that  llrvy 
Hilliaon  who  eign«d  th«  oontiaot,  vas  not  an  offie«r  9t 
tlM  oorporation,  but  m^rBly  an  ouploytto,  and  that  ho  had 
ao  authority,  aithor  oxpreae  or  inpliod,  to  aiga  the  oon* 
traot*     Wo  think  tho  trial  wiurt  wa«  -warranted  in  ooiaing 
to  the  opitoaita  oonoluaion  froa  th«  ovidonoe.     Tha  plains 
tiff  toatifiad  that  h«  soiled  on  th«  defen<lant  for  the  jjur^ 
poae  of  ealllag  it  th«  right  X»  uao  this  pataated  prooeao, 
tt&d  that  he  telkod  with  lir«  II*  S«  Hillioon,  thier  prt^oident 
•f  the  defendant  ooapaiQr,  telling  hia  Uutt  he  had  a  new 
yrooeae  of  enOioaeiag  ta  aall,  whereupon  Hilliuc>n  told 
Ula  to  Owe  Hr*   HuJtejf'  HilliB&n  unu   talk   <«  hia  about  it* 
This  reply  by  the  presiticrat  of  the  ooapaay,  in  tho  light 
of  hie  Icnowladga  that  the  plaintiff  w«ji  aooking  to  eell 
•eaethiag  to  the  ootopany,  was  Buffioinnt  to  olothe  liarry 
Hilliaon  with  apparent  aut>iorit^   to  deal  la  the  aubjeot* 
aatter  oa  behalf  of  the  oorporation  aa  ita  duly  authorised 
•goat.     There  is  also  seae   oenfliot  in  the  tectiooiQr  aa  ta 
the  original   oonvera«.tion  between  the  plaintiff  and  It*  X* 


tMli  ••v«rf«  itot«up  jffiililxrt  Aiit  nk  b%aUtiHUt  m»itkmQ%vwn 

•coo     r-HJ-    ltlJt»    ®t    ♦l»«lX'il;i     ;.u    ''«'r"I«t»*    %SKMi^'--^yfit9lliLfUA    OA 
-VlijlXq   ftrtr       t1K)V»Ul.  -     ...„    ^cn'i    t^0i«t)XllA90    *fi«««^«»   ff0J    ^ 

W3X1  tn  Ii).<^  ^t  ittdjT  mM  naaXXtfi   ,xitf<iw»  #fM>toiiloi  >«(.}  !• 

Xl»>»   »*  sRi-JB-.  ':«'3    o^#I»oni  » 

i»*«2a3rifi.r'%  ic/^t*ftf  3:^i  aa  ncibfino^oe  '»Hi  t?»  tX«f^t'  spm 
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EtXllaoBi  Imt  as  to  tJiat.   it  Is  alao  our  opinion  that 
the  findXsnt  •f  tho  trial   oourt  mo  tnatrraisted  !ijr  the 
testiaosgr.     Ho  oaar  the  several  witneesee  and  heard  then 
testify  and  was  better  able  to  jad^o  of  the  proper  velght 
•f  their  teotijttony  than  we  oan  1»e* 

The  defenduat  further  oontonJa  that  the  i}lain» 
tiff  *B  etatetaeiit  of  ol4i»  dees  not;   set  forth  a  oaune  of 
aetion.     Seotloa  40  of  the  Muni  clival  Court  Act  requirea 
*A  «tatiMU»nt  of  the  plaintiff**  olaia  vhioh  stateaent* 
if  the  euit  he  on  a  ooatraot.  express  or  iaplied,  shall 
osBsist  of  a  stateooat  of  the  aoooiint  or  of  the  nature 
•f  the  demaiid  *  *  »•*'     as  the  statenent  of  olala  here  !»• 
TolTod  inoluded  a  oopy  of  the  oontraot  sued  on,  and  a 
stateaurat  to  the  effeot.   that  after  the  oontraot 
signed,   the  plaintiff  det^onetrated  hie  method,  and 
iaforaed  by  the  defendant  that  it  was  aatlnfaotory,  it 
was  suffieient*     the  Statute  referred  to,  dOf>R  not  req\iir« 
thnt  tho  statesMmt  of  daia  in  a  ease  of  the  fourth  olnss 
in  the  i^unioipal  Court  shall  set  forth  a  oause  of  action 
with  the  parti  oularity  required  hy  a  •ossson  law  plefidins. 
Imt  aoroly  a  statexoent  of  the  acoount  or  nature  of  the 
dMMnd  sued  on.     mtSSA  3U.  fllU  Sl  ,W,9l^iSffi,>  2^   il^-^  ♦O*. 
«00S  iu.  Ix  &  io.  ikjL  2Bjl»  Ijl  t£m£^  hlSS^SL  2SL'  •  SCS   111, 
App.  S0{  gapnei|  ▼«  :^o0n.   £11.  App.  Virot  XHetriot  ease 
|8itl2,  opinion  filed  JUooenher  28.  191T. 

The  statouent  of  olaia  further  sot  forth  that 
ike  plaintiff's  olaia  was  upon  an  aooount  stated  and  the 
teetiaony  showed  that  after  the  plaintiff  had  aade  his 
dsnonatration,  and  had  e«!nt  a  bill  for  the  amount  spool* 
fied  in  the  oontraot,  he  oalled  npon  the  defendnnt  for 
a  oheok  on  two  different  oeoaslons,  and  at  neither  time. 


'  -.fjloiaM.  .  17'..' ii -J  a 

- '      --  -—      '     h»9i/t]^HifWi»iit  *itHfti»lrt  tuts   ^bma^Jtm 

ift^B/»t  «K#  *io  ii9«e  «  iri  &lAXr»  1(o  ^aiiua»^«4»  ttK.f  ;^4lC# 

.•■lOT:    J-»-  .J  JBtiiBj.-' 

at 


MUl  pa/Ment  rcfua«4,  nor  was  any  •taivuimt  mmdm  to  tlM 
•ff«ot  that  th«  pxt>aMiS8  «»•  not  what  ho  Itad  olaiaed  for  It 
or  unoatiefaatovjr*  but  en  t^^a  first  o^cuaian*  h«   mo  told 
tjoat   i^  cAt-  vho  ^adulo  [^i  t£io  0Jbft«lc:«  '«as  «»ut»  a&^  2)t 
2^^ul(^  rotors  later,  as4  ^a  tis*  oosond  otssEitilon,  2m  oao 
tolA  V  Bauri^r  2ULXlli«a  Uvkt  the  def «£icl&nt  did  not  oturt 
to  pagr  f«r  ibo  prc4*«os  until   thA;y  fc&.&  iaa&9  sc^ethljss  ^ut 
ol  It, 

yiodlag  ao  orror  In  th«  rooord.  tho  Jud«M«nt 
of  tho  Muni ol pal   :<'ourt  in  mffi rraoU* 


ti:'.-  !««  ^a»m»t*^fi  xfiK  9XIW  %9n  ^bpitu'tf^t  itttm^(4m  turn 

il  ftftt  mMm  *MMH»0tQ  mtii  iMii 

tiii.  it&ifijjj«iaft  £-:!JHB  ^.joa  v^.u    :*.ar  -^        •  ^^^ 
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ATESAL  imOM  8TJP3RinR 

COURT   OS"   COOK  GOUHTY. 
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im.   JUSTICa  MA1CH3TT   DffiH^/ERBD  fH3  OPIHIQN    OF  THS  COURT. 

Sinc«  the  Judgment  of  the  trial   court  was  affirned^ 
appellants  have  filed  a  petition  asking?   that  the  order  of 
affirmance  be   vacated;      th  ;t   this    court   ffd,1udge  the   sT)peal 
was   taken   to  th*  -arrong  ccurt   and  that  an  order  he   entered 
transferring  the   cau^e  to   the  Suprsise  Court. 

Our  powers   and  duties   in   this  regard  are  set  forth 
la   chapter  110,    section  102,    of   the  Practice  Act. 

In  this   case   certain   constitutional  questions  were 
presented  which  the  appeal  to   this   ocurt  waived.     The  record 
presented  other  questions  proper  to  he  decided  by  this   court 
«hich  were  argued  hy  the  reopcctive  parties  and  upon  the 
questions   thus  raised,   we  considered  uii  decided  the   case 
and  entered  the   orcer   of  affirmance.     Petitioners  asked  and 
obxained   the  judgraent    of   this    court  u:'On    thr  mcrita   of  such 
questions,    c^ en  though  appellees'   brief  called  their  attention 
to  the  fact    that   this   court   ctmld  noL   ente^rtain  the   con- 
stitutional qudstions   raised  und  js.rjgued. 

We  do  not  understand  the  statute  to  direct  a 
transfer   of   the   cause   in   tiiis   condition   of  the  record.      If   it 
does,    litigants  might   speculate  upon  the  probable  decisions 
of   this   court  without  being  bound  thereby. 

The  petition  will  be  denied. 
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lh«  complainant ,    Charles  8«  Heir-iing,    fil»4  u 
bill  cf   complaint   in   the  Circuit  Court  of   Cook  County  in 
which  h«  al.i«cod  that  for  25  years  prior  to  Mnrch  ?9,    1918, 
h«  had  bttMi   engaged   in    tho  lire  titook  conrriaaion  bu(slr«8a 
•i  lAiiCfn  a  to  ok  Yards,   Chicago,   under  the  firm  niune  of 
Ch&rles  a.  Harding  At  Co*;      that  aa  the  result  of  his  labor 
and  efforts  he  had  built  up  a  l^irge  end  profitable  business, 
whiiih  yielded  hin  a  yearly  profit  of  about  |2S,00C;      that   on 
Itarch  29,    1915,    the  defendtmt  Piller,    a  brother- in* law  of 
coisplainant,    wae,   and  for  upwarda   of  13  years  hud  been,    in 
the  employ  of   coBplai^nant,    and  that  he,    Filler,   had  uare- 
served  accoRB  to   the  books  and  records  kept   in   SAid  busineas 
and  was  a  trusted  employe  of   conplainent;      thsLkt   on   the  29th 
day  of  iiaroh,   1915,    the  Live  itock  Exchange  national  Bank  ef 
Chiesigd,   without  authority  appropriated  to   its  own  use 
#14,000  trust  funda  belonging  to   custoirers   of  coaiplainnnt 
deposited  in  said  bank  to  the  credit   of  complainant,    and 
refused  to  pay   certain   oh«cks  dra^/m  by  complHinant  against 
said  funds;      that   at  this   tiraa  filler  ndrlt^ed   coaqplainant  to 
go  to  iexas,    where  the  complainant  owned  oert£>in  real  estate, 
and  procure  there  sufficient  fundu   to  meet  complainrmt^s 
pressing  requirements;      and   that  he,   filler,  w9uld  take 
charge  of   complainant's  business   nnd  op«>mte   it  until  his 
return  ream  Texas;      that  at  this  time  Filler   tendered  a  losB 
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of  f3,000  to  complainant;  that  as  a  result  of  tlic  sugp.es- 
tion  of  Pillar,  oomplalnant,  relying  upon  proroisas  made  toy 
him,  dolirerad  to  Filler  a  pcw«r  of  attorney  to  conduct  ccm- 
plainant*8  bueinese. 

It  ie  also  alleged  in  the  bill  that  the  com- 
plainant thereupon  opened  a  n  w  account  in  the  liroYera 
national  Bank  of  Chicago  with  the  money  tendered  hia  by 
filler  and  ^9,000  in  addition  thereto;  all  of  which  was 
turned  over  to  filler  to  enable  him  to  conduct  the  businesa 
of  complainant,  together  with  about  $6,000  in  colleetablo 
notes  then  due  oomplain&nt;  that  complainant  proceeded  to 
Texas,  1  earing  jfilier  in  sole  charge  of  uis  business;  that 
for  some  weeks  thereafter  Filler  conducted  the  business  on 
behalf  of  ooxaplainant,  holding  out  to  ouatomers  that  he 
was  acting  for  complainaot;  that  on  May  7,  1915,  while  com- 
plainant was  in  Texas,  he,  oofliplaimuit,  was  suspended  from 
membership  in  the  Chioago  Live  otook  Itxcnange;  that  such 
suspension  was  brought  about  by  the  acts  of  Filler;  that 
thereupon  j^iller  organised  the  filler  Comicisision  Co.,  holding 
out  to  customers  of  complainant  that  he,  Filler,  had.  succeeded 
to  the  business  of  complainant. 

The  bill  further  alleges  that  in  the  oonduot  of 
oomplainant'B  business  Filler  had  procured  profits  of  upwards 
of  #60,000,  which  he  refused  to  account  for  to  complainant; 
that  he.  Filler,  had  collected  Tarious  amounts  on  notes  and  as- 
sets of  complainant  for  wbioh  he  also  failed  to  aoccunt;  that 
Jiller,  in  Yiolstion  of  his  trust,  had  taken  possession  of 
the  offices  and  live  stocii  pens  formerly  possessed  by  com- 
plainant and  that  he  had  procured  a  lease  to  be  executed  to 
him  of  said  premises  by  union  btock  Yskrda   &  Transit  Co.,  the 
owners;  that  en  the  9th  day  of  February,  1916,  Filler  in- 
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stituted  hit  suit  against  eomplainimt  to  r«coT«r  $9, 067, 79* 
which  he  claimed  to  be  du«  him;  that  Filler,  in  fraud  of 
complainant's  rights,  on  July  5*  1916,  filed  in  the  offie* 
of  the  olerk  of  the  Cirouit  oourt  an  affidavit  for  attach- 
a«it  in  aid  of  aaid  suit,  in  '!i^ich  affidavit  Filler  stated 
that  coinplain.'uit*8  ^lace  of  residence  was  7)awn,  Texas;  that 
complainant  had  departed  from  this  State  with  intention  to 
remove  his  effects  therefrom  and  with  the  Intention  to  hin- 
der, delay  and  defraud  his  creditors;  that  Pillvr  well  knew 
complainant  had  gone  to  fescaa  with  no  Intention  of  residing 
there;  or  of  reoioving  his  property  from  the  state,  or  of 
defrauding  his  creditors;  that  under  the  attachment  writ  is- 
sued in  said  cause  Filler  caused  a  note  to  be  attached  and 
the  proceeds  thereof  diverted;  that  Filler  made  repeated 
threats  to  his  sister,  complainant's  wile,  to  attach  the 
homestead  of  complainant  in  which  his  said  wife  was  then 
residing;  that  filler  well  knew  while  aaid  lawsuit  was  pend- 
ing that  complainant  during  December,  191(3,  anu  January; 
1917,  was  living  at  his  usual  place  of  residence  in  Chicago; 
that  filler  caused  personal  service  to  be  made  of  the  writs 
Issued  in  said  oauss  during  this  tiroe,  on  complainant;  that 
thereafter,  when  complainant  had  returned  to  Texas,  Filler 
oaused  said  cause  to  be  placed  on  the  short  cause  calendar 

fer  trial. 

It  is  further  alleged  in  the  bill  that  on  an 

accounting  it  would  be  made  to  appear  that  Fillor  is  in- 
debted to  ooinplainunt  in  a  largo  sum  for  the  profits  of  the 
business  belonging  to  complainant  and  oonducted  by  Filler, 
and  which  business  filler  operated  as  trustee  and  agent  for 
complainant;  that  the  leasora  in  the  Ittase  referred  to  are 
willing  and  ready  to  cancel  the  same  or  to  assign  it  to 
eomplainant;  that  filler  had  sold  certain  office  equipment 
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«nd  fuiTilBhinga,  tht  property  of  complainant,  and  that  ht 
refused  to  account  for  the  procteds  thereof. 

In  hia  prayer  to  the  bill  the  complainant  seeks 
an  aooountlng  of  the  profits  of  the  huslncsa  conducted  hy 
Filler,  and  that  he.  Filler,  may  he  decreed  to  hold  said 
ooBunl salon  business  and  the  proceeds  and  profits  thereof, 
the  offloea  and  pens  and  the  lease  referred  to  In  truat 
for  eoBplainant, 

m  a  tupplenental  bill  filed  April,  1917,  it  la 
alleged  that  on- i^rll  10,  1917,  complainant  vms  reinstated 
to  full  member ehlp  on  the  Chioago  Live  atodc  lacohan^ce  ovar 
the  written  protest  of  the  defendant,  filler,  thla  being 
the  only  written  proteat  against  the  reinstatement  of  com* 
plalnant,   en  anawers  filed  the  cauae  waa  referred  to  a 
ouiater,  who  harlng  heard  the  evldenoe  introduced  by  the 
psTtlea,  found  that  the  equities  of  the  cause  were  with  the 
eooplainant,  and  he  recommended  the  entry  of  a  decree  In 
accordance  vith  his  findings,  which  are  elaborately  set 
forth  In  his  report, 

se  hare  examined  the  erldence  in  the  record 
and  are  inclined  to  the  view  that  It  fairly  supports  the 
findings  and  conoluaions  of  the  master.   There  can  be  small 
doubt  on  the  evidenoe  that  l^iller  was  a  confidential  and 
trusted  employe  of  the  complainant  prior  to  liiarch  <i9,  1916, 
when  the  financial  troubles  of  complainant  began  by  the  ap» 
propriatlon  of  his  cash  balance  in  the  Lire  ^tock  i'^xchange 
Katlonal  Bank.  The  sum  so  appropriated  was,  in  fact,  a  trust 
fund  which  the  bank  thereafter  paid  to  certain  shippers,  the 
owners  thereof.   At  the  time  of  the  appropriation  of  this 
fund  the  complainant  was  indebted  to  the  bank  for  a  large  sua 
of  money,  but  this  indebtedness  was  well  secured  nnA   the  bank 
held  in  addition  thereto  security  of  the  value  of  |SO,UOO  for 
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further  advanoes,  which  the  oofflplnincmt  says  were  to  be  inad* 
to  hia  by  the  bank.   Counsel  for  eoaplalnnnt  Intimate  that 
litigation  is  now  threatened  with  reference  to  the  appropria^ 
tion  of  the  bank  balance  of  oomplainant,  and  what  we  say  her« 
Is  net  to  be  taken  as  any  intimation  on  our  part  as  to  the 
rights  of  any  persons  with  r<«ference  thereto.   It  is  apparent, 
however «  that  Filler  took  advantage  of  the  embarrassmeat  whioh 
was  caused  complainant  by  the  appropriation  of  this  fund,  and 
that  with  his,  7illet*s,  knowledge  and  approval  the  eomplain- 
ant  went  to  Texas  to  procure  money  to  tide  him  over  his  diffi- 
eulties. 

The  evidence  diseloaes  that  the  appropriation 
of  complainant's  bank  balance  caused  his  suspension  as  a 
•ember  of  the  Live  Stock  exchange.  The  president  of  this 
organisation  testified  in  effect  that  this  suspension  did 
act  necessarily  indicate  any  luiethical  conduct  on  the  part 
•f  complainant;  that  it  was  the  result  of  a  rule  of  the  or* 
ganisation  which  required  the  suspension  of  a  member  who  had 
failed  to  meet  his  obligations  to  live  stock  shippers.   It 
is  conceded  that  on  VMTth   29,  1915,  the  complainant  was  un» 
able  to  pay  certain  debts  due  shippers  of  stock.  Re  has, 
however,  sines  said  date,  provided  for  the  payment  of  these 
obligations  and  he  has  been  reinstated  as  a  member  of  the 
Live  Stock  Exchange,  notwithstanding  the  fact  that  defendant 
yiller,  his  brother-in-law  and  former  trusted  oaploye,  was 
the  only  person  who  made  written  objection  to  his  reinstate- 
ment. 

The  evidence  further  shows  that  prior  to  Marah 
29,  1919,  the  business  of  Charles  £.  Bar ding  &  Co.  was 
•perated  by  complainant;  that  he  owned  all  of  the  office  fix- 
tures and  equipment  referred  to;  and  that  under  his  lease 
with  the  Union  Stock  Yards  &  Transit  Co.  he  had  certain 
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TAluable  prlTileges  at  to  th«  ua«  of  oattle«  sheep  and  hog 
pent  In  the  Union  Stoek  Yard*. 

The  Blaster  found,  and  we  think  properly  so, 
that  Charles  E'.  Harding  had  a  good  reputation  aa  a  oommiBSiOB 
nan  prior  to  Xarch  29,  1915;  that  he  had  been  doing  a  larga 
and  profitable  business,  vhioh  was  the  result  of  his  in- 
tegrity and  his  ability.  About  95%   of  the  persons  with 
whoaa  Filler  did  business  in  yay,  1915,  were  former  eustomers 
of  oomplalnant. 

On  Karoh  29,  1915,  the  oojnplainant  was  the  owner 
of  large  tracts  of  land  in  Texas  and  certain  real  estate  in 
Chloa«o  and  Wisconsin,  and  he  also  posseased  personal  assets 
of  considerable  value.  Uis  total  indebtedness  at  this  time 
amounted  to  ^251,000,  On  y.aroh  30,  1915,  he  opened  an  ao- 
count  in  the  xxrovers  Kational  Bank  in  the  nave  of  Chas.  j£. 
Harding  ft  Co.,  and  at  the  same  tine  he  opened  another  account 
in  the  same  bank  in  the  name  of  the  defendant  Filler.  Oam- 
plainant  at  this  time  by  power  of  attorney  scuthorixed  7iller 
and  one  KeCann  to  sign  checks  against  his  account. 

Certain  letters  are  contained  in  the  record 
signed  by  wie  Thayer,  who  was,  the  eridence  shows,  the  agent 
•f  Filler  after  complainant  went  to  Texas.  While  it  is  not 
conceded  that  Thayer  had  the  authority  to  bind  the  defendant 
by  his  statements  in  these  letters,  we  think  it  appears  froa 
the  admissions  of  the  defendant  himself  and  from  other  evi* 
d«no«  that  Thayer  was  acting  for  X*ller  in  the  correspondence 
with  complainant.      These  letters  are  TOluminous  and  can 
not  be  quoted  here  at  great  length.  As  an  instance  of  their 
general  tenor,  however,  it  appears  that  on  May  8,  1916, 
Thayer  at  the  direction  of  mier  sent  a  letter  to  complainant 

Informing  him  of  his  suspension  by  the  Live  3took  Exchange}  a 
part  of  this  letter  is  as  follows: 


,%bfX  iLaote  aolnu  9iii   ai  9tx9q, 

•HI*!  a  %atob  a994  li*xi  90.  SmAt    :^X9X    ,«&  iiO'xaM  oi  it«Xnc<i  omm 
-at  air:  1o  J^XuiiftY  9sii  «4Rr  £{0Xiir   «««9flJteii«(  tXtfJiii'^orx({  bUM 

9*t9eioi:ifo  tsaaot  o^av   «iiff2X  «\;etf  cU  •««<si«ifc(  feXI>  ic»XXi^  omAt 

•  i^asttJtAX^Mioo  1« 

.tl  A^stfa*  lAd-x  al*t%99  ba»  aAxs'l'  aJt  i^nAX  to  9t»MtS  »a««X  lo 

•  ;^»9«UB    lmB«9f%9q,   £«««•»•«<(   OIXjS    «<i  JbMft    ,Mk9ttl99Mi!6   kOM    ^J^Sitiid 

•«U1  «l£U   i-9  yiB9iitt»iii9bai    l»4o^  aXli     .ftAfX*r  9lciax9biiAa(Hb  19 

-om  rts  b0a9iio  9ci   «g,t^U   tOS  iioi:^^  00     »oao«Xdi>.t  oi  J>9i^fzvoiBJi 

.a£jiO  to  »«j&a  »xi^  Ai  jlsimS.  lAaolim^  aitvo'xu:  o/U   oi  Sauop 

i-moi^iiiii  tdAitiatu  Jb9ii»C(&  dJi  mdi  9tSM9  9£Li   ia  ba*   «.oO  J^  fiOlbrsMS. 

.Sauoe&a  ekd  /8iu/»iib  %7i99tLa  eu^M  ^^  nai^&ll  »£(o  Ana 
l>7eo9t  80^  ai  b9al9SaQ9  9t»  «*s«ii9X  »ii6i^-Xi«0 

ttm  Bl  il  aXJtrfit     ,98X97  9i  sn^v  taj^Rlu£<i&Q9  iit9\»  wxr 

aoil  exAsq^^sA  ii  rinljiS  9^    ^s-xfrij^sl  •«'9xli  njt  ^^r^y^tatt  9lii  x^ 

->i;Y«    z»£l^o  tavXl  oOA  lX9«iain  #jtAbrt«'&ai>  vjU    Jo  ««oX&isXr&«  9il;t 

•o«9J^a<»q«evioo  »<U  ai  -xsXXM  lol  ^xid«  «mr  tt-ymit  itaU  9tin»b 

«ui9  l^aii  9UQ(ilstiulcr  «:t«  8ae»j.fi»X  ••»xll  .  iivBoXAXqawo  iiilm 

'%i9sii  \9  9^n9i&t\l  m  9A     .cUanvX  jra««»  ifu  ttx^ii  hni^up  96  f^Ht 

.  ;d«>.Vv    STl^    ?  til  to  «iul  isaixfiiotiU 


"of  oours*  for  the  present  tiiat  puts  you  out  of 
the  running.   It  became  necessary  to  do  something  and  do 
It  quick  or  abandon  the  business  altogether.   We  imme- 
dlately  organized  a  new  firm  called  the  Filler  Coramiseion 
Co«,  amd  have  taken  the  business  over  and  will  do  the  best 
ve  can  do  with  it  umtil  such  a  time  as  you  want  to  do  Bome«> 
thing  for  yourself  and  then  you  can  settle  with  kr, 
yiller.  *  *  « 

"I  think  at  the  earliest  possible  moment  after 
you  have  the  arrangements  made  and  papers  signed  you 
should  come  hone  at  once,  and  assist  In  taking  oare  of 
the  tanglad  matters  you  left," 

It  is  a  significant  fact  that  even  though  Flll«r 
for  some  weeks  following  Karoh  29,  1915,  was  ooncedcdly  act- 
ing for  the  complainant  in  Chicago,  he  saw  fit  to  correspond 
with  complainant  through  Thayer, 

The  theory  of  the  defense  is  that  Filler  or- 
ganized a  new  business  on  J^ay  8,  1915,  and  he  denies  that 
he  took  possession  of  any  property  or  assets  of  the  complain- 
ant excepting  certain  office  furniture. 

On  the  wiiole  evidence  it  is  apparent  that  Piller 
in  many  ways  which  were  disloyal  got  poaaession  of  complain- 
ant's property  and  business.   The  attac^maent  suit  referred  to 
was  based  upon  an  affidavit  which  we  think  the  evidence  shows 
was  false  in  important  particulars;  the  defendant  made  use  of 
the  power  of  attorney  given  to  him  by  complainant  just  be- 
fore he  went  to  Texas,  to  aid  him  in  getting  possession  of 
complainant *s  business  and  property.  !Ie  made  certain  repre- 
sentations to  the  Xessert  of  the  prentises  occupied  by  com- 
plainant to  the  effect  that  he  was  authorized  oy  this  power 
•f  attorney  to  accept  an  assignment  of  the  lease  of  the 
premises  to  himself,  and  it  is  evident  that  the  defendant  in 
many  ways  which  cannot  be  referred  to  here  deliberately  eought 
to  atrip  the  complainant  of  the  property  and  business  which  came 

into  his  possession  as  the  agent  of  complainant. 

When  consideration  is  given  to  the  inherent  na- 
ture of  the  business  conducted  by  complainant  and  the  cir* 
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ouunstanoes  which  eurrounded  th«  partlet  on  March  29,  1915, 
It  beoomea  almost  certain  that  th«  complainant,  who  waa  a 
huslnesa  man  of  ability,  would  not  consent  to  reJ'ii'it  Pillar 
to  appropriate  to  hia  own  uaa  hia,  conplalnant 'a,  bualneaa 
and  take  poaaeaalon  of  hia  property  under  the  conceded  eir* 
ouaataneca  of  the  ease. 

Vnder  the  rulea  of  the  Lire  Stock  1<:xchange  a 
auepended  atember  waa  penritted  tc  handle  hia  llye  stock 
eonuriaaion  bualneaa  pending  reinstatement  throui(h  any  mem- 
ber of  the  exchange  in  good  atanding,  and  under  thla  rule 
eomplalnant  would  be  entitled  to  50%   of  the  net  oom7.iseiona 
derived  from  the  aale  of  atook  conelgned  to  him. 

It  la  admitted  that  the  defendant,  filler, 
acted  aa  complainant* a  agent  between  Idaroh  29,  1915,  and  liay 
8,  1915.  The  evidence  ahowa  that  on  the  latter  date  iPillear 
had  in  hia  poaaeaalon  and  control  the  reeorda,  bocka  of  ao* 
count,  fixturea,  bank  balance  and  other  property  of  complain* 
ant,  including  the  good  will  of  the  bualneaa.   It  ia  inaiated 
en  behalf  of  the  defendant  that  hia  agency  for  complainant 
eeaaed  on  uay  8,  1915,  The  letter  of  JKay  6th,  hereinbefora 
quoted  front,  aftxloh  waa  written  to  complainant  by  di  root  ion 
of  defendant,  did  not  Inform  complalnamt  of  the  alleged  pur- 
poae  of  defendant  in  organizing  the  ?iller  Coramiaaion  Com- 
pany.  In  thia  letter  Thayer  informed  Harding  of  hia  euapen- 
aioB  and  therein  he  aald,  *It  became  neoeaaary  to  do  aome- 
thing  and  do  it  quick,  or  abandon  the  bualneaa  altogether." 
Thia  letter  olearly  waa  intended  to  lead  oomplainant  to  be- 
lieve that  the  organization  of  the  filler  Commiaaion  Co. 
waa  for  the  purpose  of  aaving  the  bualneaa  then  owned  by 
oomplainant  and  of   preaerving  it  until  auoh  time  aa  the  oom- 
plainant could  give  hia  peraonnl  attention  to  it. 


aaonisucf   ,e*  toflnlAXcraoo    «9lil  »au   iiwo  9ld  oi  aialtf.:,  i 

•sano  9i{^  lo  839n«ia«u/o 

-j^ic  x«>*  ii|(£K>txi«^  taanis^anlai  salbn^qc  oasaiaJi/cr  iroiaaisnAo 

•Xxrx  9.iA&  vabirn  bct«   ,3aiba»>fa  boa^  nJt  a^n^xloxa  •>'  f 

axiQlaeJtts'AO^  4i>a  a£U  I9  9Xij:i(:»  ocT  blvow  inmaiBi<im»o 
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b9t*t»nl  5i   cTX      .aaaaXsvtf  adi  'ic»   fixi^-  oo;j:g  aiii  ^nl 

*n»«Jt«Xqmao  10I  youaijji  aix  iteba^lab  axii   lo    iXsa»d  a« 

rtQJtlodtib  ^rf  ^itaB±aX<jai  enw  rioXrfw   ,in9i^  bod^otfp 

-ffirq;  bajalXfft  <=>.'       "       ■.-xftoiislqc^oo  arrolni  injGLfratab  "lo 

"    ■  v.bastob  'to  aaoi 

-a5''iQ*jC   fifi    to  jj;-.  •  iai  ^^xau",  •'        .       ■■  ■ 

^.la^io^D^rXJi  aaaoiai.. 

-»c   ot   J-i-wniJB rqmoo  b*)&4    :,;  i.atijajajt   &ew  x-i'iJ^e-^ 

,oU  rtpieaicuattO  noXUt  9iii   to  woi^esinftjiao  axiJ   J » iuJ   svsXa 
i£cf  banvc  naxtj  «»«nX«;/(i  w  ;    aa  lo  aaoq^trAf^  a4«  aol  acv 


Again  the  •Tldence  tends  to  show  that  on  May 
6»  1915,  the  defendant  directed  the  Drovera  Kational  Bank  to 
pay  all  outstanding  oheoics  of  C.  IS.  Harding  it   Co.  out  of  hie 
personal  account  with  the  bank,  over  90^   of  which  account 
represented  deposits,  the  proceeds  of  lire  stock  sold  by 
Chas.  E.  Harding  &  Co,  The  yiller  Coauaiasion  Company's 
bank  balance  was  made  up  of  a  certificate  of  deposit  of 
$13,619.56,  which  sum  represented  proceeds  of  stock  sold 
by  Chas.  E.  !'arding  &   Oo,  for  shippers,  a  check  drawn  by 
Filler  against  bank  balance  of  ^40.89  to  the  credit  of 
Chas.  S.  Hardiag  &  Co.  and  the  aum  of  #1,086.78,  individual 
property  of  complainant. 

Kotwitks  tan  ding  the  claim  of  defendant  that 
his  ag«ncy  for  complainant  ceased  on  May  ti,  1915,  he  paid 
thereafter  certain  bills  incurred  on  behalf  of  complainant 
prior  to  May  8,  1915.  The  evidence  is  conslusive  that  the 
defendant  took  possession  of  complainant's  business  on  i^ay 
7,  1915,  the  day  that  complainant  was  suspended  from  the 
Live  Stock  Exchnnge.   On  the  same  day  a  circular  on  tht 
letterhead  of  Chas.  E.  Harding  4:  Co.  was  mailed  by  the 
filler  Coxsmission  Co,  to  the  customers  of  complainant,  a 
mailing  list,  the  property  of  complainant,  being  used  for 
this  purpose.  This  circular  announced  that  the  Filler 
Commission  Company  had  purchased  the  good  will,  offices  and 
location  of  the  firm  of  Chas.  jR,  Harding  &  Co.,  and  that  th« 
business  was  to  be  conducted  in  tne  name  of  7iller  Commis- 
sion Company.   Cotoplainant  did  not  authorise  the  circular 
nor  had  he  sold  his  property  and  business  to  defendant. 

The  record  made  on  the  trial  of  this  case  is 
very  long  and  in  our  examination  of  the  evidence  we  have 
1»een  compelled  to  examine  an  abstract  of  record  containing 
249  pages  and  an  additional  abstract  filed  for  complainant 
of  248  pages.  We  cannot,  as  stated,  refer  here  to  all  ef 
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the  «Tidene«  shown  by  this  long  record.  The  evidence  does 
indlcRte  that  complainant  was  not  dishonest;  that  he  did  not 
intend  or  attaispt  to  defraud  his  creditors;  that  defendant 
•B  Karoh  29»  1915,  »»  a  oonsequence  of  hia  own  8u^{7eations 
became  a  trustee  of  the  property  and  businpss  of  complain- 
ant, and  that  his,  defendant's,  subsequent  conduot  amounted 
to  •  breach  of  his  duty  ae  suoh  trustee. 

The  report  of  the  master  was  approred  by  the 
court  in  all  respects,  except  that  interest  was  allowed  con- 
plalnant  on  the  amount  found  due  him  from  1?arch  1,  1917, 
only.  The  theory  of  the  chancellor  was  that  "filler  by  his 
conduct  and  appropriation  of  the  property  and  interests  of 
complainant  was  guilty  of  constructive  fraud  only.   It  is 
our  opinion  that  the  svidence  shows  that  the  conduct  of 
Filler  constitutes  actual  fraud. 

It  ahoiild  be  kept  in  oiind  that  this  is  a  suit 
between  the  complainant  and  one  whom  he  charges  os  the  actu* 
al  wrongdoer.   It  is  not,  on  the  record,  an  aotion  between  an 
injured  party  and  an  innocent  third  person  who  claims  titls 
through  a  wrongdoer. 

Some  of  the  authorities  relied  upon  by  defendant 
•sphasize  the  principle  that  one  who  neglects  promptly  to  dis- 
avow an  unautiTxorized  act  of  his  agent  makes  the  act  his  cwn. 
This  principle  is  readily  applied  in  cases  InyolTing  the  rights 
of  an  innocent  third  person.   It  should  not  be  applied,  how» 
©"Ter,  too  rigorously  where  a  party  complainant  seeks  relief 
directly  against  an  agent  for  injuries  resulting  from  such 
agent's  fraudulent,  disloyal  and  secretive  conduct,   Vorhees 
V,  Campbell,  275  111,  292, 

Muoh  eoAplaint  is  made  of  the  ruling  which  de- 
nied defendant  the  privilege  of  amending  nis  answer  after 
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inuoh  evidence  bad  been  taken  in  the  case.     We  do  not   think 
the  court  erred  in   thie  particular.     Drew  v.   Drew.   271   111, 
239. 

In  the  answer  filed  by  ?iller  to  the  bill    of 
eonplaint  he  denied  that  he  had  appropriated  to  hia  own  use 
002&plainant*s  business  and  property  and  he,    defendant,   al» 
leged  that  the  Filler  Connission  Company's  business  had  no 
eonnection  with  the  business  oondunted  by  oomplslnant.     After 
the  aaeter  had  prepared  his  report   in   the  ease  an   effort  was 
made  liy  defendant  to  amend  his  answer  so  as  to  let  in  proof 
that  oomplaindnt  had  ratified  and  acquiesced  in   the  acts  and 
conduct  of  defendent  which  eoaplainant  oo^lained  of.     Wt 
think  the  attempt   to  amend  the  answer  came  too  late.     The 
answer  filed  by  defendant   simply  denied  the  acts  complained 
of,   and  we  think   there  was  no  abuse  of  discretion  by  the 
trial   court   in  refusing   to  pencit   the  defendant  to  avoid   the 
consequences  of  acts  which  the  evidence  shows  he  committed, 
Fl dtnan  v.  Bowman,   58   ni,   444  at  449;   Vorheea  v.   Cantpbell , 
supra;    Crone  v.    Crone,   180   111,   699  at   604-605.      Claim   is 
not  made  that  the  oomplalnnnt   expressly  ratified  or  acquiesced 
In  the  conduct  of  defendant,   and  from  all   the  evidence  heard 
by  the  master  it  satisfactorily  appears  that  he  did  not  in  any 
other  aannecr  acouiesoe  In  or  ratify  euch  conduct. 

The  decree  of  the  Circuit  court  will  be   reversed 
with  directions   to   enter  a  decree  in   accordance  with  the  report 
of  the  master;    the  costs  of  the  additional  abstract  will  be 
taxed  as  costs  in   the  cause  and  the  plaintiff  in   error  will 
pay  the  costs  here  and  in   the  trial   court. 

DRCREB  REVERSED  '^ITH   DIRECT  I0K3. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


iegun  and  held  at  Ottawa,  on  Tuesday,  the  second  d^y  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  eight- 
een, within  and  for  the  Second  District  of  /he  State  of 
Illinois:  « 
Present- -The  Hon/DORRANCE  DIBELL,  Presidinjf  Justice 
Hon.  DUANE  J.  CARNES ,  Justic( 
Hon.  JOHN  M.  NIEHAUS,  Justi^ 
CHRISTOPHER  C.  DUFFY,  ClerJ 
E.  M.|DAVIS,  Sheriff. 
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BE  IT  REMEMBERED,  thaV-€f t erwards ,  to-wit:  on 
JUL  ^5  1918      the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


^^iO 


Gen.  No.  6473. 

The  People  of  the  State  of  Illinois 
Defendant  in  error. 

V8  Error  to  Co.  Ct.  Boone. 

Neely  Clark,  Plaintiff  in  error. 

Dib'll,  P.  J. 

An  information  was  filvd  in  the  County  Court  of  Boone 
County  against  Heely  Clark,  oontaining  forty  counts.  The  last 
count  was  Tfithlrawn  before  the  end  of  the  trial  and  defendant  ^as 
convicted  under  the  firat  thirty  nine  counts,  each  of  which 
charged  ttm   unlawful  sale  of  intoxicating  liquor  Im  anti-saloon 
territory.  A  ;JuJgment  of  fine  and  imprisonment  was  entered 
and  that  judgment  is  broxight  in  review  by  this  wtit  of  error. 

The  case  was  submitted  at  the  October  Term,  1917.  We 
found  that  the  inrormation  was  not  verified,  T7e  continued  the 
cause,  and  received  further  briefs  from  counsel  u-on  the  question 
or  the  effect  of  that  lack  of  verirication,  ani  again  took  the 
cause  at  the  April  term,  1918.  The  constitutional  rights  of  Clark 
were  violated  by  his  prosecution  upon  an  information  not  supported 
by  a  sworn  complainy  or  affidavit.  People  v  Clark  280  111.  160; 
People  v  Hohaker,  381  111.  295.  TrAt  error  can  be  waived  and 
it  is  waived  if  the  question  is  not  raised  in  the  trial  court. 
It  can  be  raised  by  motion  to  qiiash^^by  motion  in  arrest,  and 
apparently  even  by  a  motion  for  a  new  trial.  Ho  motion  to  fuash 
the  information  was  made  in  this  case.   There  was  a  motion  for  a 
new  trial,  but  it  was  aolely  on  the  points  stated  in  a  written 
motion  and  these  points  lid  not  in  any  way  suggest  that  the  in- 
formation was  not  V3rified.  There  was  a  motion  in  arrest  of  judg- 
ment, but  it  was  expressly  limited  to  the  same  written  points 
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filed  in  au  port  pf  the  motion  for  a  new  trial.   That  s.  motion 
in  arrest  nay  be  so  lomited  appears  to  be  held  in  Curminga  v 
Peoplb  21^  111.  393,  on  p.  403.  Again,  it  loes  not  seam  to  be 
raiaed  in  this  court  by  an  assignment  of  error.  At  the  April 
turm  1918,  we  gave  plaintiffin  error  leave  to  assign  an  ailitional 
error  raising  this  question,  but  we  are  unabiu  to  find  that  he 
did  assign  error  upon  the  reoord,  pursuant  to  that  leave.   It  has 
many  times  been  held  that  the  court  can  consider  no  errors  except 
such  as  are  assigned  x^on  the  reoord,  ani  that  obtaining  leave 
to  asuign  an  aJiitional  error  or  filing  with  the  papers  an 
assignment  of  error  does  not  amount  to  an  aasignment  of  error  on 
the  reoord,  TTe  therefore  do  not  need  to  consider  the  further 
contention  of  the  People  that  the  question  could  onyl  be  raised 
by  a  writ  of  error  sued  out  from  th»  supreme  oourt  to  the  trial 
court* 

The  place  whvr&  it  is  olaimed  thu  law  was  violated  is  the  seoond 
story  of  the  Powers  Building  at  423  South  State  Street,  in  BeXvidere, 
which  was  admitted  to  bo  anti-saloon  territory,  being  the  same 
builaing  the  f irtst  story  of  which  has  recently  been  bwforrr  this 

oourt  and  the  supreme  court  in  the  People  v  Powers  ( ^111. 

App.  .  383  111.  438.)   The  back  yard  of  the  building  ia  kn- 

closed  by  a  high  board  fenoe  and  is  entered  through  a  gate. 
Tliere  is  then  an  inclosed  stairway  to  the  scoonl  story,  with  a 
door  at  the  bottom  anl  another  upstairs  which  are  kept  locked  and 
the  perso^  entering  must  have  a  key.   The  principal  evidence 
for  the- 'people  was  t  lat  of  two  detsotives  employed  by  the  Anti- 
Saloon  League,  named  Fred  and  £dward  Armstrong.  Fred  Armstrong 
obiained  a  key  to  this  room  in  another  city  and  had  a  duplicate 
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mado  fior  his  brother.   Acoorilng  to  the  proof  for  the  People 
Fred  went  up  first,  met  several  men  and  among  them  Robert  Sharp 
He.  asked  Shaxp  «ho  wae  the  proprietor  and  Shawreplled  that  Blark 
was,  (pointing  to  plalntlfg  In  error,  who  was  near  by.)  but  that 
he.  Sarp,  waa  holplng  out  the  old  man.  who  was  not  very  well. 
Part  of  the  proof  for  the  People  was  that  this  was  within  hearing 
of  Clark,  and  part  that  It  was  not.  Fred  bought  liquor  of  Sharp 
in  the  presonoe  of  Clark  and  paid  Sharp  for  it.  Fred  then  asked 
if  he  might  bring  up  a  friend,  and  that  being  permitted  he  went 
and  brought  up  his  brother.   T. ey  eaoh  bought  further  drinks  of 
Sharp  m  tr,e  p  esence  of  Clark,  and  Sharp  testified  that  he  paid 
the  monty  to  Clark  at  the  end  of  the  day.  Thereafter  the  two 
detectives  attended  there  :or  several  days  at  different  times 
ai)d  bought  whlsTcey  and  beer  from  Clark  and  from  Sharp  and  paid 
therefor.  As  we  understand  it,  their  testimony  is  positive  as  to 
buying  more  x»  than  thirty  nine  such  drinks  and  paying  either 
C:ark  or  Sli&rp  the  «for.  Tney  also  saw  a  number  of  irlnks  sold 
tp  other  parties  and  paid  for,   which  appeared  to  be  In  the  same 
klr.d  6t   rf!ceptaoles  as  those  from  whfcfch  Vaey  had  obtained  beer 
or  whiskey.  Clark  denied  that  he  had  ever  seen  these  detectives 
there  or  had  ever  sold  them  or  any  one  else  any  liquor  there, 
and  denied  that  Sharp  was  his  employe  or  servant.  There  were  not 
thirty  nine  salss  proven  to  have  beten  made  bjp  Clark, 
If  tae  i.ry  believed  the  evilenoe  or  the  people,  Sliarp  sold 
liquor  there  in  the  presence  of  Clark  and  t  x ned  over  the  money 
to  Clark  and  we  think  this  suf riolent  proof  that  he  was  acting 
for  Clark.  The  mayor  testified  that  before  this  place  was 
oponed  Clark  oame  to  him  c-nd  said  that  he  was  going  to  start  a 
locker  ol^Jibi  that  he  was  unable  to  io  hard  work  and  this  would 
give  him  a  chance  to  earn  a  living.  This  evidence  tended  t  show 
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him  the  xuuisiuclii  responsible  head  of  the  Institution.  The 
main  defense  was  that  these  preeiees  in  the  seoond  stcry  were 
occupied  by  The  Sons  of  DeKalb,  a  club  having  a  charter  from  the 
State  of  Illinois*   It  provided  for  a  membership,  eaoh  one  of  whom 
had  a  key  to  the  building  c:.nd  owned  a  looker  in  itihich  he  kept 
beer  or  whiskey  solely  for  hie  own  individiial  use.  Clark  was 
the  steward  of  that  oluib  and  in  oharr^e  of  it.  The  beer  waa 
almost  entirely  that  of  the  Aurora  Brewing  Company  and  lelivered 
by  the  Fox  River  Express  Company,  and  the  whole  scheme  was  sub- 
stantially that  described  by  \ia  in  People  v  Gilmore,  196  111. 
App*  148.  See  the  sane  case  in  373  111.  143.  A  bookkeeper  of 
the  Aurora  Brewing  Company  was  a  witness  for  defendant  and  his 
testimony  showed  an  intimate  connection  between  the  browing 
company  and  this  club.  The  court  permitted  much  evil^noe  for 
Clark  as  to  the  organization  and  management  of  the  club,  but 
did  restrict  that  proof  to  some  extent.  If  the  question  were 
whether  the  club  liad  vtxOlated  the  law,    it  may  be  that  the 
proof  on  that  subjeot  was  unduly  restricted.  It  was  sridently 
the  view  of  the  trial  court  that  the  guilt  or  innooenoe  of  Clark 
under  the  proof  did  not  involve  the  question  whether  the  olub   > 
had  /iolated  the  law,   and  in  thi^!  we  holl  that  the  court  was 
oorreot.  The  proof  introduced  by  Clark  showed  that  frequently 
the  looket  wouli  not  hold  all  the  be«?r  and  whiskey  that  a 
member  had  ordered,  and  "^hat  in  such  oase,  after  the  member* a 
locker  was  filled,  the  rest  was  put  into  a  certain  room  of  which 
the  steward  had  charge.  If  this  was  true,  then  it  was  from   ^^ 
that  surplus  stock  that  salee  were  made  by  Clark  and  by  Sharp. 
If  Cla.rk  soli  such  beer  and  whiskey  and  received  pay  for  it, 
he  is  just  as  guilty  of  teiolating  the  law  as  if  'here  had 
been  no  club,  and  it  was  immaterial  how  the  business  was  con- 
ducted with  the  members  of  the  club.   The  jury  and  the  trial 
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•'CX^flefclTft  e«w  :M   .ta;foi:i*aat  ^Xol^m;  ajsw  to«t<^ffe  itndi  ao  ^boi- 

afTJilO  to  abflaeoffftl  19  fltui  9dt  fadt  tttsoo  l^trt  arf*  !ko  ifolir  »ff3 

difXo     •rf:t  tari^arfw  aoX#«axjp  »df     avXovai  toir  fcfJb  Ttootq  irf*  tStm.^ 

R*?r  *rmoo  9ri^  t*df  f-Xoxf  aw  f^tdt  ni  baa     ,ii4iX  arfs+  be^jeXdl^'  fcjsii 

xUnaupail  tf'JBif't  Jbawerfa  aCxil©' T<f  ^^wowtorrj^al  ItJoiT  axfT  .^oa-xioo 

A  t»df  t^sCaixfn  tfw  t9<W  erf*  IXjs  blod  i^n  ttisorf    taiool  Bdi 

8*t»rfmo?B  aif*  t«*1j!  «aaae  it oi/a  a i  tJtd^   ^-  ■•■    ibataisio  Jbaif  tadmar 

dtldft  \o  ttoot  BlAttao  «  otfll  ^<t  ftjfw  1^8    .    ...    (JbaXXX*!  bjsw  latfooX 

~-       flioil  ■*!«  *i  narf*  4aot# 'ai«  aXritf  II     .as«A(fe  fcjirf  bt«wa»a  ed^ 

.qi:i>ui8  T<f  bff«  3(iaXd  x<^  tbBiB  aiaw  eaXjid  f-jftff^     Heotn  tiulqion  iAdt 

«^1  lot  t<A<r  i}9vXeo9x  firuB  ^eitirfv  JbitA  taad*  rfptfa  tXod  tfv^XO  tl 

b£:^  *•"■■     '»!  aj8     w*X  ar**     5fll#«Xold  tp  ^^h   >tt.    -..  i^awj  «1  ai- 

-non  £.«..     ...diii«i/tf  arf*  vori  XjBltaifisnEni  nai?  .^      .>..    ,jjjXo  Ofl  ii8o«; 

X^lit  8x1^  iflii  ^u^     aifT        .dirXo  •^^*   "'■o  atsdiB?'"   •*■■■»   dftp  betouL 


^uirfi   believed  the  witneseee  for  the  People  and  if  their 
evlianoo  Is  true,  Clark  was  properly  found  guilty. 

Tlie  People  did  not  oa  1  Sharp  till  rebuttal,  c^nd  he  teetiried 
to  some  matters  tbat  should  have  been  offered  in  chief.  Ho  waa 
oompetent  in  rebuttal  in  certain  matters,  end  wo  are  not  lisposed 
to  hold  tuat  it  was  reversible  error  in  thie  oaae  to  permit 
him  to  testify  for  the  People   to  that  whioh  properly  should 
have  been  introduced  in  chief.  Sharp  was  s^  accomplioe,  and  de> 
fendant  requested  an  instruction  tliat  the  jxiry  could  hot  convict 
on  the  evidence  of  an  accompli oe  alone.  The  court  refused  f.he  ii>- 
struotion.  It  waa  taken  aubatantially  worM,  for  word  from  Hoyt 
V  People  140  111.  588.  If  conviction  had  been  soixght  \;53on  the 

evldsnoe  of  Sliarp  alone,  the  instruction  should  have  si  b<»en 

I 
given.  The  conviction  waa  chiefly  upon  the  evidence  of  the  two   1 

deteotives,  and  we  think  this  instruction  was  properly  refused 

because  it  tended  to  indicate  to  the  jury  that  the  conviction  was 

80\ight  on  the  evidence  of  Sharp  alone.  In  the  Hoyt  case  the 

conviction  was  sought  mainly  on  the  gxau  evldenoe  of  aocomplices. 

The  newly  discovered  evidence  presented  under  the  motion  for  a 

nerr  trial  was  cumulative  only  and  not  conclusive 

The  court  Imposed  a  separate  judgment  unJ-r  each  count 

the  net  r«sxilt  of  whioh  was  impriaonment  in  the   county  jail  for 

340  days  an >  fines  aggregating  C2,950.  and  defendant  was  ordered 

to  pay  the  costs  and  it  waa  ordered  that  if,  at  the  end  of  the 

jail  sentence,  the  fine  and  costs  are  not  paid,  Clark  should 

stand  committed  to  the  county  jail  till  such  fine  and  ooste  are 

paid  at  the  rate  of  $1.50  per  day.   The  amount  of  the  costs 

is  not  shown,  but  is  stated  in  Clark's  brief  to  be  $7'0. 

Omitting  the  costs,  the  total  imprisonment  under  this  julgment 

if  Clark  should  be  unable  to  pay  the  fine  and  costs,  "/joull  be  over 

six  years.  He  waa  sixty  five  years  old  when  ttied.  Tie  evidence 
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rf-ivri'^sci  o--     tuio  aiift  oi     torrn.  tXrfi«:c»vei     «•  .iild"  JbXoxI  pJ^ 

-el;  ^Na^t   ««oJ;Xq'^  zsldo  nt  b^outoziaX  ;»Bd  otj^'I 

t&lvaop  ^c4    IxXuoo  '!(^  -^  tsaltoaT^i&al  tut  iiBtamiip9%'taMtaB\ 

"Hi  9d^  tmntlti.  tf'uuocv  fti^T     .arroXj^  ftclXqacccij^  tm  lo  tooe^iXTe  od^  ixo 

^ToH  Qtoil  Jbiscm,  vol  A^iov  yixLAtici£tHdiu&  ai^i&t  mjsti  tl     .aoltoLj-i^tk 

Qlji  %%^iQ  '..0  eonalXve 

.e9oiXqaiooo.a  '^o  ttom^ltv^  mmx^  en'it  no  x-^^-t'^^  td^SiUOtt  84vr  aoX^aXvaoo 

traJb/ur  td^fxxaodxq  aoaaJblvo  i^anavooait  >(Xwen  ailT 
avisuXc^ao  .-foa    i>a&  ^lao  ^rii^luavL  ausw  I«ia*  van 
*mfoo  ilc»*9  ifttm;  rf-nanaaijw^  e.-^jstxoqse  j»  i>aao<$vl  Jiuoo  arfT 

ad?  ^o  Ibm  eii&  t^^  >x:*  teitibro  ajstt  tx  tma  a*«oo  atf*  x- 

Jbli/oria  3(iAlO   ,l>i.3<}  ton  »t&  eiaoo  t;.  «aorpe:}4 

ax»    a^^aoo  &xLi>  aai  ^  4ooj»  iX4^  ^X*t  x*(^oo,  tdi  o^  i>*tiiauaoo^  t.-wi 

tttkOO    9lit    ItO  JSMOMA  fUSf         .•t«t    XIK}^^^  Oa,X|   lO    OiMt   C 

.     Tg  ecf  o^  laXTd  a'aCxaXO  bX  Jbats^e  el  txid  ^OKorfa  toa  t 
tasragfut  Birf*  7aJbnv  t/iafanoe;  .*o^     ftai   »a*eoo  til*  3^i;^*Xfl:( 

Tovo  s<f  tXxfor   4a;fftOO  JboA  ar:.  rtf  JbXuoiifa  ^ItuXO  !ti: 

aoxiatifa  U*  n»;m     tXo  nifiax  avlj  x^^-^*^  *^*''  •*  ^ 


tends  to  show  that  he  la  In  poor  health  and  not  a  man  of  means. 
ThiG  amounts  very  nearly  to  life  imprisonment  for  a  mere  misT- 
deme&nor,   anl  that  for  a  flrs«t  offenoe  so  far  as  this  r«oord 
shows,  and  it  is  based  almost  entirely  upon  the  evidenoa  of  two 
detect ives.  If  many  other  people  bovight  liquor  there,  the 
detectives  ill  not  name  them  and  the  P«»ople  Jld  not  oail  *h*m 
as  Tfitnesses.   It  s^e'^id  to  uh  inat  iti&   wriuei  of  justioe  do  not 
require  tu^   infliotion  of  so  se/cr©  a  p-snaltry.  Wc  think  it    ,  ...^^ 
can  he  truly  said  of  this  pimishmont  that  it   "is  so  wholly   ' 
iisproportioned  to  the  offense  ooiranitted  as  to  shook  ';he  moral 
sense  of  the  oorcmunity,"  as  expressed  in  People  v  State  Reform- 
atory. 148  111.  413,  on  p.  431,   and  in  City  of  Aroola  •  Wilkinson 
333  111.  350,  on  p.  254.   In  People  v  Elliott  373  111.  592, 
(a  case  like  this)  the  court  there  said,  on  p.  603,  "We  regard 
the  sentences  as  unnecessarily   severe  for  the  accomplishrrent 
of  the  purposes  of  the  law.*   Tuat  language  seems  to  us  to  apply 
to  this  case.  The  State  denies  that  we  have  any  power  to  inter- 
fere vfith  the  amount  of  the  punishment.  The  July  lit  not  fix 
the  penalty.  The  contention  or  the  State  is  that  it   the  trial 
judge  im'licto  the  severest  ponalty  provided  by  law,  where  the 
offense  is  of  ^ho  mildest  character  possible,  no  other  tribunal 
can  int«=r«ere  T^itn  the  severity  pf  the  sentence.  In  a  civil 
case  that  question  can  be  reviewed  by  the  Appellate  Court 
and  we  think  that  power  of  review  ought  to  be  lodged  somewhere. 
We  iid  assume  the  authority  to  correct  an  excessive  Juigmant  in 
People  V  Saisk  McCanney,  305  111.  Acp.  91,  and  thinkxit  proper  to   /^ 
a  ply  that  tule  in  this  case. 

We  reverse  the  fines  imposed  under  counts  No.  1  to  30 
Inclusive,  and  so  moiify  the  order  that  if  the  costs  are  not 
paid  doi'Bndant  shall  stand  committed  to  the  co^ty  ^ail  till 


iioocT   i.i  f:+   e/.   i:«i  9«  t»o««Hc  ,ioa*amei 

ow.t    lo  •oasJbiv^  exit   aoqti  %lttxlia9  S'^Qtale     £iei«4»c                             /    0£{8 

erf*    ,e'ijn:    xostplL  td^od  l  ■^dio%tt&:-    II      .a»vjtioaiei 

0*;'  nodi   9ai^>:j  toa  blk  ^9vttQ9i6i 


£.««««icq«* 


o  aoifoxXjL.  oiJLi/pa 


X«aucfi 

liv: 


;:si3rf3im/q     gift  lo  Jnt;. 


■.ittuoQ  •xolras  .tasoqni  a»£:^  .>«i:avt;:(  oW 

«aviai/Xoa- 


gala  co8t«  ax^  paid  at  the  rata  of  $1.50  per  lay,     that  ealdl  orl«rj 

shall  not  apply  to  the  ooets  msiie  by     and  taxed     against  th«  1 

d«reni£.nt.      In  ;.ll  other  reep«otfl     tlw   judgment   is   affirmed. 

Revereel  in  part  ana  affiraed  in  part. 
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^'^'' SECOND  DismicT^^'   H"        I,  CHRISTOPHER  C.  DuFPY,   Clerk  of  the   Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  ^.l^e^^ ^s 
and  Seal  thereof,  do  hekebv  cektipy  that  the  foregoing  is  a  true  copy  of  the  opxmon  of 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office.  ^    ^    ^, 

IN  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

^j ^in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


i 


I 


6554 


^ 


AT    A   TERM   OF    THE    APPELLAT 


oM  I. A.  60  5 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  April, 
I  in  the  year  of  our  Lord  one  thousand  nine-  hundred  and  eig-ht 
f   een   within  and  for  the  Second  District  of  the  State  of 


Illinol s 


/ 


Present--The  Hon.  DORRANCE  DIBELL,  Presiding  Justice. 

Hon.  DUANE  J.  CARNES ,  Just/ce. 

Hon.  JOHN  M.  NIEHAUS,  Ju/tice. 

\CHRISTOPHER  C.  DUFFY,  /lerk. 
E.  M.  DAVIS,  Sheriff,. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

nil  Q  iz   iriiJn     the  opinion  of  the  Court  was  filed  in 

JUL  ^5  \^W  - 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6554. 

Samuel  H.  Potter,  appellwe 

V8  Apoeal  from  Iroquois. 

C.  C.  C.  &St.  L.  Ry.  Co. 

appcllart. 
DibKll,  P.  J, 

During  the  night  follc7/inf^  Dcocinber  37,  1915,  a  niinbttr 
of  horses  o^nied  by  S- muol  H.  Potter  got  throiigh  a  gate  ina  right 
of  way  fence  maintained  by  the  Cle\ielani,  Cincinnati,  Chicago 
&  St.  Louie  Rirvilvray  Company  anl  two  of  them  were  killed  by  a 
freight  train.  In  the  following  Novomber  Potter  broxight  this 
suit  -r;a-inat  the  railway  company  to  r'oover  the  value  of  the 
horses  so  killed  and  filed  a  ieolaration,  which  bosi  lea   stating 
the  laota  which  r?i<..de  it  the  iuty  of  the  railway  company  to  main- 
tain the  c^te  an!  fence,  alleged  that  said  fenoea  were  not  suit- 
able and  stifficient  to  prevent  horses  from  getting  upon  the  rail- 
road, and  that  the  gate  was  not  suitable  and  sufficient  for  ^hat 
purpose;  and  the  consequent  esoape  and  killing  of  the  horses. 
Defendant  filed  the  general  i 3su»,  the  cause  was  tried  without 
a  >ury  and  there  was  .  finding  and  a  ;Judgment  for  plaintiff  for 
$500.00  from  which  judgment  defendant  appeals.   It  is  not  oon- 
tsnled  that  the  judgment  is  exceRDlve,  if  plaintiiff  is  entitled 
to  recover. 

T\o   gats  was  of  the  type  knorna  as  a  slide  gate,  as  dl  s- 
tinguiahed  from  a  gate  hung  on  crdinary  hinges.  There  was  an 
upright  piece  near  each  end  and  a  top  board  and  a  bottom  boar  1 
nailed  to  each  upright,  and  another  board  extending  from  the 
foot  of  the  opening  part  of  the  gate  at  the  bottom  to  the  top 
boar i  at  the  other  end.  The  proof  tended  to  show  that  it  was  s  0 
put  on  that  it  liad  no  valuo  ao  a  oraow.   ^ir*  nr>-cting  was  nailed 
ovgr  this  frame.  At  the  op<»ning  end  were  two  poste  a  f-rw  iT.chee 


.>338   .oHl   ,ar 
dwXIrqqjs    ,i9t*o*I   .H  Xsi/auBSJ 
.BioJUpOTi  ajo:cl  XjaeqqA  av 

.oO   .^H   .J   .tSA   .0    ,0    . 
.i-^jsllsqq* 

jfrfgiT  snl   »*-^g  ^  rfSuoTtf.t   :toa  lt«>**0*I  .H  Xei/ai.:2  x^f  Jboir.vo  «»«aorf  "io 

4B  xC  fcsXXli  e^tsw  flreifi  lo  ow*  Icls  XJ^fiqaoO  X-c'^-^-t-o^  eXi/oJ   *t3  * 

eirf;t   :frfSJyotrf  lei^.^o*!  lacfainvo^  ^nlwoXXol  »rf*  al      .nijoi*  IrigioTl 

sr't  "to  SirXjsv  erf:?   isvoo   i  o*  ^n^qmoo  ^jBirXiJB'x     •rf;f  JenXja^^:  *iue 

3ni;f^^a  esl  iaecT  tlolA^   «aoi^i3ijsXp9l     £  .t^Ill  t   ^  toXXX^  oa  sosxoxf 

-ffiam  0^  Y^'SfPOOO  \<id'w£i£l     arf*   lo  ifiti/i  .ioirfw   ■^Ojb'1   edit 

-^ii/e     Jon  9T9W  esortel  fcl^e  tjsrf*  fcagelXfi   ,80fr«l  In^  a*-:5  3ilrf'  nl^it 

-Llsn  9'li  aoqu  "gaXtte^  woi^  aoeiori  Jnoveiq  o*  *noioXl'iJL/B  fcxte  oXcfju 

70?  ^naloi^lx/e  Lna  aXcfjstXus   ioa  a^w  sJjs^  eif«f  sfjirlit  baa     (t^soi 

.1   aiorf  orTt  ^o     ^aiXXlsf  trrje  eqjsoao     Jrc«»jjp«snoo  9dt     boM   ;daoqtarq 

tuod^tti  b9tf&  Bjsw  Bai/jso   s.'lJt   ,iiue   1  Xjsaeaag  9di  toLll  ^aabaoloQ. 

•xol  mtfilJBXq  to"^   c^fiemgli;^  «  ina  saXfcaX^     taw  ^i9df  ban     X'^t  * 

•floo  ton  Bt  il       .•X££)qqi9  faAbaetsb  taBar^tul  doldt^^J^(3lJ'l     OO.QOSl 

-,_..    ._    ,s*;?s   t,Jbl-.,    _    _-   -:-_    -    ,.        ....         -._,    .:.-T 

«£  8J3W  siorCT   .aasnirl  ^lisnitTj  ao  sau£(  aie:^  s  ffloul     iJoxfaXuani. 

IiGod  moJ  +  Od  «  tina  ttjuotf  qo*   «  totj  1  ir      /fO£">   lann   aosiq  ;frfsiTqjj 

'jf'*  moil  gnlJbfl9*x8  tTJSocf     aoritoc,  ^JifgiTqu  rfo^s  ot  isXl-s. 

qo;t  erf*  o*  Bo&tod  adi  ta  a^jsg  Brfff  \o  tteq  -galanqo  9dt  1o  tool 

0  9   Bjsn  it   iAdf  worlo   of  t9ttt9t  fcoia  vi'T      .tr.':.   tarfJo  Brit   *j8  1  rsod 

X-sX^zir    r-ijr-  ^:;rrlfTt»n  ttitlf        .»o.  _:   wJL/X^v  ori  Ljui   il  iadi^  ao  tuq 


apart  and  a  oleat  we.B  r.allwd  acrosB  thcae,  perhapa  four  feet  from 
the  ground,  and  the  top  boari  extended  a  few  Inohoa  beyond  the  up- 
right part  thereof  and  the  gats  was  closed  by  placing  this  pro- 
jected part  of. the  top  board  otsr   aid  cleat  and  between  ssid 
poats.  The  gate  mas  jjuspanded  at  tho  other  end  in  a  similar 
way,  except  that  the  pest  on  the  side  towards  the  farm  was  put 
further  in  the  gateway  than  the  post  opposite  it,   so  that  the 
gate  could  be  arnxng  open  into  the  right  of  way,  but  could  not 
be  opened  into  the  field.  If  those  posts  at  the  hinged  end 
had  been  put  in  exactly  the  other  way,  the  gate  could  not  ■'lave 
been  swving  into  the  right  of  way  and  could  not  have  been  opf^ned 
by  u,nifflals  in  the  field.  At  the  opening  and  the  cleat  was  so 
high  that  the  gate,  when  closed,  did  not  rest  xxpon   the  ground 
The  top  board  was  ol i  cracked  and  brohen  .  It  was  worn  smooth  an 
the  cleat  upon  'vhich  it  rested  wae  -.vcrn  amocth  and  this  made  it 
easier  for  an  animal  rubbing  arainst  the  gate  to  move  tho  pro- 
jecting board,  r.o  as  to  open  the  gate.  The  listajioe  which  the  top 
board  projected  beyond  the  cleats  ajid  between  the  posts  was 
slight,  and  if  it  had  bsen  much  longer,  it  would  have  bev'^n  much 
more  difficult  for  an  aniiral  to  open  the  gate.  The  post  on  the 
railroad  side  at  t  at  point  was  round,  which  aided  in  opening  th 
gate  with  e&se.  This  evidf^noe  warranted  the  court  in  finding 
that  the  gate  was  defcctiva  and  insufficient  to  retain  stock. 

The  day  before  about  six  inches  of  snow  fell.  The  tracks 
of  the  horses  were  plainly  visible  in  the  ^^now  at  the  gate  and  -^ 
where  they  passed  t^.roxigh.  It  is  the  theory  of  defendant  that 
some  hunter  passed  through  this  gate  and  left  it  open.  There 
were  no  tracks  of  any  human  being  in  the  snow,  which  was  very 
strong  proof  that  the  horses  opened  the  gate.  Some  six  wseks  af- 
ter this  accident  one  of  these  horses  which  was  not  killed  was 
seen  to  open  this  g^^te  by  pushing  or  rubbing  ajjainst  it. 


> 


Tfjox  tkqjidri}\    «9G9;>?   aaorrcjs     £;»lij3.T  q.jw  if^soXo  «  finjs  txaq/: 

-otq  eirft     gniOAlq  ^cf    £>esor  .x    lo    ro.  7  i-rtaq  i'ifgi'i: 

rise   nsswtsd  tn*     sfjjalo     ti£-  n^va  tivoo   :;    '       "    '      ^'1.   .   '  :^o^'^ 

rrjGllaiia     ^  at  ba9  torf^o  arfj-  i-je     i)©tn5qai/>i   u^-.v   "-^-'a-j  s./i     .ad-aoq 

iuq  B£w  aid!t  ail^  aJbi^wot  ~:ii  no  ^aoq  dxf:)'  d'«il;t  ^qeoxa   ,^jst/ 

toff  bXi/00  Ji/d  t^ijjvT  10  iMsxi  cii*  o*nl  iieqo  axxjywB  »cf  tfiroo  fti'a;, 

fcfrs  tCTialrf  "          =^          ^^     "    ^^      .Jbl»il  oift  o*nl  i)»ffdqo  «c 

ov*-^:  Jon  tZuoo  i"                                          '   ^IfStx^'ttt  tuq  Mod  hA.'. 

bsa^.qo  rrsad  iv.  ;«7,'   io  rfrfglt  sit*  o^nl  gnimi  aftet. 

I       01,  :,iiin--o   Si'f   *A    .':"    9rfJ   of -aXimiiJil  ^d 

I.:                      -loyj  J:                   "■■     ,:;3«oXo  nsii.v    »s?aa  ■irit'^jsA*     rfslr 

"  )io-65o  f  To  B£tr  intJBCri'  qot  «rfT 

;•   ii.  ©L.jiB  test  tf-l  xfoirfv?  rroqir  taVl©  e/f# 

-  snitfcft/tr  XaaiXnjB  mi  loV  tbifejer 

e*w  •Jfaoq  ^^  -iiad  Ln*  -cf-alo   c:-   i/io^ocf  Jboto^'tOtq  Maoc 

dowffl  np9cf  avjsri  LXi;oj/  #i    (legnoX  rfouat  aftTcf  Jbari  :f2  "ii  ijn*  '.IhfsiXa 
erf*  no  i-soq  9rfT  »9ts^  9dt  at  :..ii'.ln£  an  xo^     fxuol'fm    eiom 

»f*  ^gninoqo  at  taJbl.  ,lifu;oi  i-^w  ;tnioq  t-s'*  i^ja  «Lia  tjsOT-'i 

[  n  at  tiuo',   :-:-t  L^ia^  '  •"   • -^        '  iW 'a?J.- 

...'c>c;^a  fli.^;;tra  oJ  iaBtotllLViial  t:i^  avi.*03'-;5i:   3i.Tf  sJ^s  silt  tetii 
iio&zt  •dT   .XXel  wona  lo  Barfonl  x-to  Jjjod^  sio!tocf  \aL  sxfT 

:  '     e-»  erft  at  tXtfitiv  x-fnJt^Aq  eriew  aeitoxl  aiu'   10 

©isrfT  ^  -i  si"ju3  iJ-t'i*  ilsiroiffi  ibaeaiiq  TsJxurif  dmde 

yxev  ajuw  iloixlv.      ,won£  orJc^  al  'snlid  flAmurf  ^as  ^0  b/ojbt*  on  ei»w 

.o*jB3  d;f:^  teaecro  •esiOff  ©f*  '  ooiq  %aotSB 

.-eiorT  »e--  -   ono  J"::;  "  "    t-^-^ 


Within  six  weeks  after  this  aocidsnt  plaintiff  signed  two  iif- 
ferent  statements  wj^loh  said,  the  first  that  the  gate  was  left 
open  by  an  unknown  party  and  tho  second  that  plaintiff  thought 
some  one  had  slid  t.^e  gate  0{>en  and  ii i  not  close  it«  as  it  would 
be  imponsible  for  horses  to  oren  the  gate*  These  state-rienta 
were  prepared  by  p'^rsons  in  f  e  employ  of  iefeniant  and 
plaintiff  testified  that  when  preparing  these  statements,  the 
agents  ts-lkod  much  to  him  and  that  he  understood  that  they  vrere 
about  to  settle  with  him  for  the  horses  cr-d  he  looked  it  over 

hastily  and  iid  not  know  that  irt  contained  these  statements  when  ■ 

i 
he  signed  it  and  that  he  did  not  aay  those  things  to  the  agents  ' 

and  that  they  were  not  true.  These  statementB  were  proper  to  be 
considered  by  the  court  as  af" acting  the  testimony  of  plaintiff.   j 
It  is  plain  frojE  the  entire  statements  that  he  :iid  not  mean  that 
he  had  sen  any  one  leave  the  gate  open  at  tl^at  time  nor  that  any 
other  person  had  seen  it  left  open  and  told  him  o-  it,  but  only 
that  that  was  the  opinion  he  then  entbrtaluwd.  Tner©  a»  nothing 
to  wnow  xnat  -cn^  coxort  ill  not  jrive  duo  woignt  to  tnoSo  state- 
Ments  ani  it  is  evident  that  the  c  urt  nevertheless  believed 
that  t.je  horses *dld  open  t  .0  gate  bscause  of  its  defective  con- 
dition. 

The  editor  of  a  local  newspaper  intrrVi-wed  plaintiff  ani  others 
an.l  publiahei  an  article  which  in  effect  stated  that  plaintiff 
thought  that  careless  hunters  left  the  gate  open.  It  is  argued 
that  the  court  erred  in  refusing  to  admit  that  article  in  eviienoe. 
The  editor  vtho  wrote  it  was  a  witness  and  he  testified  in  effect 
that  at  the  time  he  interviewed  plaintiff  and  others,  but  that 
he  couli  not  then  rsmember  from  whom  he  got  the  information 
above  referred  to.  It  is  obvious  that  it  .'.us  competent  for  him 
to  testify  in  behalf  of  defendant  to  anything  plaintiff  said,  but 
that  the  article  was  Incompetent.  Plaintiff  ani  two  r.eighbora     1 


> 


-Ill  Qmi  Jbenale  !l^i*riij8lq  tnr^bioos  ntdt  rQi^js     esfeoir  xia  atdtlK 
t\9l  a^w  B&s^  Bilt  tjult  i''  ' '.&   ^blsB  AotQ-91  Qttt9tMtA&&  ;fn07el 

iXx/ovT   df  ajs   »*!   ecolo  Jon  liL  tn£  Itle.  t-  vr^oc 

aJjsJa  aeariT      .c*r.n  -:  '*  n:  adaaoxl   lo'i 

axsT;  Y'i  '*  -■>':'■  too:f6TDfcni;  :■  i?oafXv3d  a^nojja. 

■s  V  ;  aea^orf  ad*  lol     mXA  Mtvr  oltft^n   o?   ujjocf.. 

B#frs3,i   sr-'o'    o:f      agalriJ     ©eodif  X«e    *on  l)li^   ;•  la^;     tfl   'sir^J:;. 

ad  0*  xaqoiq     eiow  aJxiS:' e+£i.t£   sssifT     .Si>  jiaw  ^o.  :.  .w-. 

xijsam  Jon  aJngma^jit^s  tilM?   -.r.t  .loo'sl  ctlrAa  ai  II 

VfljB   JjBffJ    Ton   dtJJ    J.:  leco   aJ-,^.  '    i 

^Ico  Ji/d   ,,  _      .  .  aeqo  i".          .   aaea  bJid  noeioa  isrlJo 

gnWdon  wi  to-isnT     .fc^ulxsyiioyfla  ns               uiirJtqo  S''f  Bw...  'i-Ji 

•aj£*a     aeand-  oy  tf-ngle^?  out  ovl::  :r  Jtuc:  ■:!. 

■■,,..   a'-    :!    ^\.        .    .  ■  '^ 

tavallacf  '  taeXariJiev:         >.    j  art*  Jjsiff*  Jnellvr*  al   Jl  La;. 

-(TOO   sviJreiSt   edi      Ic   aajJ*iDC  ;.:  :i»606lOil   n 

•aoiJlt 

WttntMlq  tAdt  tc: ^  aloiJXfl  n^  !?iff.iXdi/q  in-: 

iaug-r^  .::l  rfl     .none  eitiig  exl*  JUaX  aiaJawtf  aaaXo-riso  .■  td^odi 

.aonotXv  _    —  J-  ..    ilab^  o*     snlaula?  al  I  .-Jiaa  ijtti/oo,  prf*  tf-^xfJ 

tos"^   :    -^  ^iilllJaad-  ad  fcftc  •lanJlw  js  bj:  -t.--  Oif*.,   -icJlLfi  ailT 

t.v'i   Ji/cf  ^anaifJo  bn*  lllJnl-aXq  Lawaiv-i       _   .  ;::' 

-oiJxn'to'ini  axfJ     *03  ari  morfw  001"^     tej."-!':;  .-'i  n'., 

:.    'f   ...  .vjnirfJxc*  »^  •      --    —  - -   '?^i*89J  Qi 


had  oaueei  a  notice,  algned  by  them  and  warning  hunters  from  b-lng 
upon  r.ie  prcmloea,  to  be  posted  tlong  the  railroad  a  half  mile 
from  tho  place  of  the  aocilont.  The  court  properly  refuee.1  to 
admit  that  notice  in  evidence.   D-fendant  offered  several  propo- 
•itiona  of  law.  Sorac  of  theee   t-is  court  marked  held  but  not 
Bueaingd  by  the  svi.lcnoe,  and  that  holding  we  find  to  be  correct. 
Another  was  properly  refused  ani  othere  were  properly  modified. 
One  witness  for  defendant  had  testified  that  he  passed  by  t'-.ere 
at  three  o'clock  of  the  afternoon  of  *he  preceding  day  and  the 
gate  was  tiien  closed.  Defendant  cfferei  a  proposition  tbat  the  \ 
burden  was  upon  the  plaintiff  to  s^ow  that  thr  gate  was  o^:9ned  \ 
after  three  o'clock  of  that  day.  The  court  =^o  moUfied  the  prop- 
osition as  to  omit  the  reference  to  the  hour.   Ae  offered,  t,he   |  ""^ 
proposition  was  equivalent  to  saying  that  the  trstlmony  of  the 
witness  was  unqualifiedly  true.  This  la  not  a  proposition  of  law  1 
but  of  fact,  and  it  was  not  the  duty  of  the  court  to  .xako  that  j 
finding  upon  that  side  issue.  The  vritness  was  cross  examined   \ 
and  it  was  for  the  court  to  weigh  ani  consider  his  testimony  on  \ 
direct  and  cross  examination  with  all  the  other  evidence  in  the  | 
case  and  to  give  it  such  weight  ae  it  was  entitled  to.  It  was 
manifestly  true  that  if  the  court  believed  that  witneea  told  the 
truth  and  was  correct  as  to  the  hoxor,  then  it  was  necessary  for 
plaintiff  to  prove  that  the  gate  was  opened  afterwards. 

The  ijuigment  la  a^'rirmed. 


dim  ^iBd  a     bjio-rllsi  r^:  aaox^  I'^iaoq  trf  ot  ,8»c  coc 

-       ---^    I^T»V»«:    r^'7T9ti-0      l^n^fc/Ts'^     ^           oCWljiV©   fli    ©oiifoit  *cnJS 

ton  *u<f  bl9d  fca^iaa!  ♦ii/or  -aoi#J 

.tiJtntoo  9(S  of     bnt'i:  ovf  sitlfcXorf  ^je^::^  JLru-   ,ac-  axj 

.ibsniijow  Yi'«»crottq  eoiolf  Bxad'&o  La's  ii9ajjio-i  -^Xiaqouq  e^w  tscltoa 

-qoio  9rf:f     ts  it  iron  o;,   J'ii;c.  c*^  *£.-f*^0  :foolo«o  ©  tl 

'o  Yflonif  *irQi«vli/p»  eaw  noitfiaoqoi 

;  ^-ia.    .;)  nolifisoqoiq  ^  .^0,1  &l  i^uj     .^u-jf  ^llBilUsupcxu^sw  Buonth 

i.9rtlfn^»  68010  Biiw  Q6da*2  .  ssdi  aoqu  ^attciV 

.  '  4T0  x«0ffl-l^8»*  airf  TaJblando  Ia*     liaid*  o^  *xuo;  ti  tm 

9df  at  9on9ttT9   -  rX*  ritlt>  aoliAaiaMXB  aaoio  i;n£  io©iil 

»f^:f  1.0:  6::.-«tiw  .*j.'?  fcevBiXotf 'rfii/oo  9tfi  li  ^«ii*  ai„if  YXitaelliwir 


^'^'^SECON^DiSTmc^T^^^'  I  ""•  I,  CHRISTOPHER  C.  DuFFY,  Clerk  of  the  Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

^ay  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and ^ 


Clerk  of  the  Appellate  Court. 


«~,-J* 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Beg-un  and  held, at  Ottawa,  on  Tuesday,  the  second  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  /undred  and  eig-hx- 
een,  within  and  for  the  Second  District  «f  the  State  of 
Illinois :       /  / 

Present--The  Hon.  DORRANCE  DIBELL,  Presjf^ing  Justice. 


Hon.  DUANE  J.  CARNES 


,  Juaxii 


Hon.  JOHN  M.  NIEHAUS,  J/stice 
CHRISTOPHER  C.  DUFFY, /tlerk. 
E.  M.  DAVIS,  Sheriff/ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

^f^^  ■?"'^  IQTJV   *   *^®  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  fig-ares 


following-,  to-wit 


O  f 


Gftii.  JTo.  6560 

Daniel  Jenkins,   appellee 

vs  Appeal  from  '^eoria. 

Cresoent  Auto  Co.   appellant. 

Dibe;l,  ?.  J. 

The  Cresoent  Auto  Company  is  a  corporation  having  its  principal 
place  of  business  in  Proria.   On  April  5,  1917,  it  had  three  stock- 
holclers,  who  were  also  iirectors  and  officers.  Knudson  owned  four 


fifthsL^__the_atoqlL_aiLlj[as_8^^        Eokley  was  treasurer  and 
owned  one  tenth.  Ryan  was  president  and  owned  one  tenth.   They 
often  called  eaoh  other  partners.  Knudson  and  Eokley  were  sales 
a^gerrts.  Ryan  ran  the  repe-ir  ahop.  T.:ey  had  a  sub-agent  at  P^kin. 
Jsnkina  lived  in  P^kin  and  had  an  old  Mitchell  oarand  wished  to 
buy  a  new  Elgin  oar  ani  turn  in  hi  a  old  oar.  Tlie  sub-agent  failed 
to  be  able  to  make  a  contract  with  Jenkins.  Knudoon  went  to 
Pekin  and  made  a  contract  with  Jr?nkins.   It  was  partly  oral  and  \ 
partly  wi'itten.   A  printed  blank,  apparently  designed  to  be 
signed  by  the  purchaser,  was  partly  filled  out  so  as  to  indicate 

the  name  and  style  of  the  car  purchased  ani  the  price,   %-d  it 

i 
contained  also  the  following:   "We  hereby  guarantee  to  sell  Daaiell 

Jenkins*  Mitchell  within  60  days  from  late  for  the  oum  of    / 

$300.00.  r.o  title  to  said  Kitchell  to  remain  in  Mr.  Jenkins    j 

until  sold.  When  sold  the  cash  to  be  ref\mded  to  Mr.  Jenkins." 

The  secretary  signed  this  i  a  er  ani  delivered  it  to  Jf-nkins 

and  Jenkins  r^ave  the  secretary  $950  ani  delivered  to  Jrnkins  a 

used  Elgin  car,  which  wae  to  be  r-placed  in  a  few  days  by  a  new! 

oar  and  which  was  ao  replaced.  Aftsrwaris  trouble  arose  between! 

Knulaon  ani  "he  other  officers  of  the  company  and  Knudson  sold 

out  to  Ryan  ani  left  the  companyt  Ther  after  Eckley  went  to 

Pekixi  ani  got  the  Mitchell  car  and  placed  it   in  tie  comrany's 


oaeo  ,o7i  .rtoo 

.alnoo^  moil  XjsdqqA  av 

-iooife  serrxf*  i)^  tt   .VLQL   ,5  iJtiqA  rrO     .sttoeH  at  BBonleutf  lo  eo^Xq 
tuol     bbmo  ttOBbv^   .B'i9on'io  Las  Biotoeitt  oaXjs  oiew  orin    ,i«eibXod 

f^°^J^^i*®'.*_^*    Y»-^i0gjJ1Ci8»ST0»8    saw  jULfiLjiOOJhB^  ©d£_lo_9rf*t il 

^©rfT     .rf*n9*  sixo  ienwo  injs  *atJbi«otiq  a««  aaxH  »dfaBt  ano  Jberrwo 
tcl^a  eiaw  Y»Xio3  tn«  ixoafcwnX  .aien^xjsq  aeriJo  rfojse  teXXjso  ns^lo 
.alie<I  *s  Scxe^£-<Su6  £  t£d  ^9  T   .qorfe  tioqai  on'*  an  njsvH  a*£23« 
0*  tsdstv  ta^jAO  llsdottH  Xio  fl£  t^rf  Injs  «X3(8?  ni  LdvXX  aaUaoX, 
'Tf.-    ^^f»-.£-di/a  9xJT   .1^0  bio  Bid  al  atui  Lne  -t£0  nlgXZ  Tran  £  ^ucf 
-     .^nsw  noBti/nX     .enlinsi;  xltiw  ionrtaoo  a  saf^m  o*  sXd^  od  ot 
fc-fi  ^UTto_xtojB5J|£w  ;fl      .eaiinet  ditvt  to£ttaoo  ^   st^m  tna  nlis^ 
ad  ot  iansieafc  ^Xcfnai^qqjs   .injoXd  Latfainq  A     .«a;f*iiw  ^X^ijsq 
9*£0llni  o*  ej3  08   *i;o  taXXll  ^X^ii^q  83w    ,ta«£rfoii/q  arf*   ^d  tenala 
I         *1  fc  .e      ,aoiiq  9iit  tn3  tQBAdoTuq  tjso   f>i:*   lo  aX^^a  tjT£  aaten  aJ* 
XfeiaflC  XX©B  OCT     9a*n*i«ija  ytfaterf  »W"      JsniwoXXol  aif*  onX^  bonUtaoo 
lo  flu/u  erf:^   lo*!     a*^   moil     aY*b  08     alriliw     llBdoStU   'anlinol 
anliflol,   .tM  ni  nl^mei  o*  XXerfo^lM  tijje   o;f     9UIS  ©.  T     .oo.OOcJ 
" . srrWri^l;^  . -rif  oJ-  lalnxflai  acf  o*  risijo  ait:f  XXoa  nerfT?  .tXoa   Xi*nu 
eaiafn'^'L  o*  il  teiovlXeL  1  ne  10  jj  j   aXrf*  Langie  v''«*»^oaa   srfT 
£  BnUa?,l  ot     b9X9vtlBt  ins  036}  ^"^awae   arf*  av^g  anXinet  toa 
•arr  ^  y«^     •T^ii)  wal  £  rtl  fcooaXq-t  ad  o*  a--w  rfoirfw   ,mo  aigX?  taew 
©•w.'«ed  aaoXB  aXduoi*  aiuawtc^lA     .fcaojaXqai  06   ajaw  rfoidw  Jbn/i  mo 
X'Xoe     ao&tun2  has  ^n^qmoo  Bdt  to  aisoil'to  t9dfo  a:f^  tnM  nooLunX 
o*  *now     \f8X3[o2  ivS1»r9dT  .Yn^qaoo  tdf  #laX  toa  axixSl  of   fuo 
B'xan'mor:   -  ^   -'   -^   "DveXq  Irw  ti^o  XXaxfo^iJf  erf.+   ^03  tna  nXaIo<! 


garage.  When  the  sixty  days  were  up  it  had  not  been  sold.   Jenkini 
demanded  the  ^300  of  the  company  and  after  numeroua  int«rvi«»ws 
and  various  promiece  which  wore  not  perfoiTned,  he  sued  the  company 
before  a  justioe  and  had  a  ;juigment  for  ^300.  Defendant  appealed 
xo  ir.w  oirouiti  court  where  the  cause  was  tried  without  a  ^ury 
and  plaintiff  again  had  a  judgment  for  $300.   D' f en iant  now 
appeals  to  this  court  andsets  up  two  defenses. 

Defendant  contends  that  it  had  no  power  to  give  the  foregoing   \ 
guarantee  and  that  Knutson  had  no  power  to  exsoute  such  a  guariacnteeC 
if  the  company  could.   The  charter  of  the  company  gives  it  about 
all  the  power  to  asll*  traie,  barter  and  exchange  automobilea 
which  words  can  express.  The  bylaws  provided  that  ths  secretary 
perrorai  auch  duties  as  the  board  of  Jirootora  shall  preaoribe.  i 
The  company  has  no  record  of  anyi  or  ler  prescribing  any  lutles 
to  be  perfcrraed  by  the  aeoretary.  But  the  iefendant  proved  that 
Knudaon  was  a  sales  agent.   It  kept  an!  cashed  the  checi  that 
Jenkina  gave  it.   It  n9v -r  aakod  to  have  its  Elgin  car  returned. 
Vury  shortly  thereafter  Enudson  informed  Eokley  of  the  agreement 
to  3'3ll  J  n kins'  old  oar.   Aftr-r  Eimdaon  had  left,  Ecklsy  went  to 
Pekin  and  got  the  old  car  and  test .fled  that  he  considerei  the 
company  was  under  the  moral  obligation  to  try  to  sell  it. 
There  Ib  proof  that  he  thf^reafter  repeatedly  sail  that  Jenkins 
was  entitled  to  ^300.  and  'hat  he  should  have  it  and  that  it  would 


be  paid.   We  holi  that  the  company  coxild  not  accept  the  results 
of  tliC  oontraot  wade  for  it  by  ita  officer,  who  owned  four  fifths 
of  the  stock,   ani  yet  repudiate  that  part  of  the  agreement  whlc^ 
was  unsatisfaotouy  to  it.   There  was  proof  that  Eokley  was  told 
there  was  a  \trit*en  contract,  and  that  if  he  did  not  r<^ad  it  it 
was,  his  own  lack  of  attention.  We  conclude  that  the  first  point 
is  not  well  tt.ken. 

re  have  carefully  read  all  the  evilenoe  in  ■•he  record 


^ 


avvlvtvtal  auoivmjtt  t^t^B  Lcim  ^aeqmoo   *  '■"  *"  --^;  "    -   -     tebnameb 

8gin»!7jQtrs  £  jfocm     i^firciexe  of  xi»woq  Qa  Lad  aoatudS.  ^fi^t.btiB  ^^iaaij^u^ 

fiioaaitq  XX^ifs  ato:^t>f»T:it   1q  Lraoii  9dt  ««  •aiw    '     '  "  ^'  _ 

ii-:t*jl    x*«  ^nJcfliofstq  rroi  xo  ifaa     lo  tiooe^  on  ut.  i  '^!i;ciiv.0D    ;;  T 
tjsrf*  t©vOT€f  ^ftJ3ln»^afc     exftf   tciiS  ♦>c««toto9B   ajcl;^  Y<i  baaiQl:!:-  >t 

.tfiti'xtsi9't  ZMXi  ttlgXS  E*2  a»«ri  o:t  ^eiB^f  :j',veg  *I     .*jt  sv.  3  ©aiiiieL 

o&  fttnv  ^cficS    ,*!taX  ted  BOBtisal  %cilk     ,Xfi  'aatyial,  XXpa  0* 

eif*  teiefcieneo  ^^rf  tmit  l>oJtl;#as;f  £»««     lao  ii^o     pdi  io^^  lae  cii'eSr 
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and  we  conoluie  that  the  real  arrangement  was  as  follows.  The 
soueiuled  price  of  the  Elgin  oar  was  ^985.  Jenkins  was  unwilling 
to  pay  so  much  and  he  wiahed  to  turn  in  his  old  oar  at  $300. 
He  had  previously  been  offered  "hat  sum  for  it.  He  toll  this  to 
Knudaon  and  Knudaon  went  with  Jenkins  to  the  garage  where  it  was 
kept  anl  axaralncd  the  old  oar  and  sal.l  it  was  worth  $300.  But 
Znu.ujon  told  Jenkins  that  they  were  soon  to  have  a  lot  of  new 
care  co-te  in  and  needed  the  money  very  muoh,  ani  '"inally  proposed 
to  him  t'.iat  if,  besides  paying  in  cash  all  the  prioe  of  the  Elgin 
oar  exof^pt  ^300,  he  woxili  also  loan  or  dvance  them  ^300,  they 
would  put  the  price  down  to  $950  and  "rouli  guarantee  to  sell  the 
old  car  within  sixty  days  x^'or  ^300  and  then  refund  him  that  sum 
which  he  should  .-30  advance.   To  this  Jenkins  agreed.   This  ex- 
plains the  uoe  of  the  word  "refun  led"  in  s?.i  I  imiJiXBii  writing. 
If  that  had  been  simply  an  agreement  bo  sail  hio  o?-r  in  ciuty  lay« 
for  ^300  and  thn   Elgin  car  was  already  paid  for,  the  pap«r  would 
naturally  have  been  drawn  to  say  that  when  the  old  car  was  sold, 
the  company  would  pay  him  the  proceeds.   Tlie  word  "refunded"  ia 
in  hc-rmony  with  the  oral  oonvfirsation  between  them.  This  is  proved 
and  is  not  iieputed.  Eokley  testified  to  the  moral  obligation  of 
the  G- mpany  and  ■'•here  is  much  proof  that  he  promised  to  pay  this 
$300  when  the  sixty  lays  \i9.xg   up  and  the  car  not  aold.  Eokley 
denies  this  but  the  preponderance  is  decidedly  apjainst  him  and  the 
court  believed  the  greater  number  of  witnessca,  ani  we  see  no  reasoiji 
for  Jou  ting  the  correctness  of  that  conclusion.   It  follows 
that  the  t  ue  meaning  of  the  entire  transaction  is  that  Jenkins 
loaned  the  company  $300  to  be  repaid  within  sixty  lays  and  it  was 
not  repaid.  But  defendant  says  that  Jenkins  still  has  his  title 
to  the  car  and  also  that  the  company  put  some  repairs  ur-on  it. 
In  our  opinion  ■^hen  the  lefendant  pays  this  ju.igment,  it  will  be 
at  least  the  equitable  owner  of  the  car  and  of  the  improvements 
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which  it  has  plaoed  thereon,  an i  it  has  posaesaion  of  the  oar. 

In  thi«j  view  of  the  proofs  we  fail  to  find  any  debateable 
rulings  of  the  soiirt  upon  the  evidence  or  propositions  of  law  whioh 
if  they  had  besn  otherwise,  oould  have  resxilted  in  a  different 
3  udgcient . 

The  judgment  is  afflrgjed. 


,1A0   Sift  to  «Oi.^Ees«;oq  ejs/  ^aoiiBclf  JtoojiXq  BjBrf  ^i  rfoi; 
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STATE  OF  ILLINOIS,    )  ^^  ,  .        „  . 

SECOND  DISTRICT.  f  I,  CHRISTOPHER  C.  DuFFY,    Clerk  oi   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of - in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COUR' 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  sfPcond  day  of  April, 
in  the  year  of  our  Lord  one  thousand  niire  hundred  and  eig-ht 
een,  within  and  for  the  Second  Districjf  of  the  State  of 
111 inoi  s :  / 

Present--The  Hon.  DORRANCE  DIBELL,  Presj^ing  Justice. 

Hon.^UANE  J.  CARNES ,  Jus|ice. 

Hon,  JOHN  M.  NIEHAUS,  Juitice. 

CHRISTOPHER  C.  DUFFY,  Clerk. 

E.  M.i DAVIS,  Sheriff.  .' 

% 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

v/UL  <dO   |9]8        the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


4»^* 


Gen.   No.   6540 

Haary  W.  Muhle,   fct  &1     appolleea 

V8  Apreal  from  Stark. 

Otto  F.  Mahle,    et  al. 
(otto  F.   liahle,   app?^llant. 

Cs-rnes,   J. 

The  appellees,  Henry  W,  Mahle,  Mary  Beat,  Ida.  Davidson, 
and  Roae  Aim  Green,  four  of  '^he  five  children  of  Ferdinand  Mahle 
deces-sei,  filed  a  bill  asking  a  construction  of  his  will 
making  defendants  his  'ridow,  and  the  appellant,  the  exeoutor 
otto  F.  Mahle,  his  other  child.   The  defendants  joined  in  an 
answer  to  which  a  replioation  waa  filed  and  a  decree  entered 
reciting  that  the  oase  was  heard  by  the  chancellor  on  bill, 
answer  and  replication*  Otto  F.  Mahle  appealed  to  the  supreme  court 
where  the  oause  was  traasferred  to  this  court. 

It  was  alleged  in  the  bill  and  admitted  by  the  answer 
that  Ferdinand  Mahle,  a  rssident  of  Stark  County,  Illinois,  died 
in  May  1915,  leaving  stcrviving  Alvins  Mahle,  his  v^idow,  ^hd  said 
five  children,  hi.i  only  kKXtxa  heirs-at-law;   that  his  estate 
xaxts  consisted  of  eighty  acres  of  land  in  Stark  County  and 
sufficient  personal  property  so  that  01683.13  was  left  in  the 
hands  of  the  executor  after  payment  of  funeral  expenses  ani  debts 
that  his  will  was  admittsd  to  probate  in  Stark  County  June  8, 
1915,  and  Otto  F.  Mahle  there  qualified  as  executor,  and  filed 
a  report  l^June  30,  1916,   showing  a  balance  in  his  hands  of 
$1682. 13,  ani  he  estate  in  the  cou:?ty  court  as  fully  settled 
except  as  to  the  dlstributirn  of  that  sum;   that  the  will  read 
as  follows:*- 
"  Last  Will  and  Testament. 

Ferdinand  Mahle,  of  the  Town  of  Essex,  in  tie  County  of  Stark 
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and  State  of  Ixlinoia*  made  ^nd  published  In  the  fifth  day  of 
September  in  t:\e   year  of  our  Lord  One  Thoueand  Nine  Hundred  aril 
Eleven. 

In  tlie  name  of  God  Amen.   I,  Ferdinand  Mahle,   of  the  Tom 
of  Esaex  ,  in  t.ue  County  of  Stark  and  State  of  Illinois,  at  the 
age  of  83  years  and  b'lng  of  sound  mind  and  memory,  do  hereoy 
iaa'.;e,  publish  and  declare  this,  my,   last  will  and  testament,  in 
manner  following,  that  is  to  say* 

First;  It  ie  ray  will  that  ?By  funeral  expensea  and  all 
ay  just  debts  be  fully  paid. 

Second;  I  give  and  bequeath  to  my  wife,  Alvinw  Mahle, 
all  »y  estate,  both  real  and  personal,  of  ^very  kind  and  des- 
cription, of  whatsoever  the  same  may  consist,  and  wheresoever  the 
saiiie  may  be  situated,  for  her  maintenanoe  and  support,  daring 
htr  life  time. 

Third;  I  give  and  bequeath  to  my  son.  Otto  F,  Mahle 
after  the  death  of  my  wife,  Alvine  Mahle,   the  land  I  now  own, 
described  as  the  Korth  half  of  the  Northwest  quarter  of  Section 
No.  Thirty  six  (36)  in  Tcvnship  No.  T.velve  (12)  North,  Range  No. 
Six  (G)   East  of  the  Fourth  Principal  Meridian,  in  Stark  Coiunty 
Illinois,  containing  Eig:  ty  ikexe  (80)  Acres  m  re  or  lees,  on 
ooniition  ■t:.at  he  shall  pay  the  aunj  of  Eight  Thousand  (C;80C0) 
Do  Hare  to  the  r':3t  of  aay  children  as  follovro:  To  my  daughter 
Ida  Davidson,  vrifo  of  James  Davidson,  of  Atlantic  Iowa,   the  evm 
of  Two  Thousand  Dollare  ($2000)  To  ay  son,  Henry  Yl,   Mahle,  the 
sum  of  Two  Thousand  ($3000)  Dollars.  To  my  daughter  Mary  B«Bt, 
wife  of  William  Beat  of  Peoria  Bounty,  i:linois,  the  sum  of  T'/ro 
Thousand  (^2000)   To  ray  daughter  Ror:e  Ann  Green,  wife  of  William 
Green,  of  Prinoevi  le,  Peoria  County,  Illinois,  the  3um  of  Two 

Thousand  ($3000)  Dollare. 
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Fourth:  I  ilr?jcv  that  the  balanoe  of  my  estate,  if  any  be  left 
at  the  death  of  my  wife,  Alvine  wahle,  be  then  diviled  equally 
between  my  five  children  above  mentioned,  share  and  share  alike. 

Lastly:  I  hereby  nominate  and  appoint  my  son.  Otto  7,   Mahle, 
to  be  the  exeoutor  of  thie,  my  Last  ^ill  and  Teetament,  without 
bond,  hereby  revoking  all  rormer  wills  by  me  made. 

In  witness  whereof,  I  have  hereur.to  set  my  hand  and  seal, 
this  5th.  day  of  September,  in  the  ysar  cf  oxir  Lord,  One 
Thousand  Nine  Hundred  and  Eleven. 

SnAL.  Ferdinand  Uahle." 

that  ths  will  should  be  oonstrued  as  vesting  In  Otto  F.  Uahle 
on  the  death  of  the  testator  a  fee  simple  title  in  said  eighty 
aores  of  land  subject  to  the  life  estate  of  his  mother,  the 
widow,  and  subject  to  the  lien  of  the  other  four  children  for 
the  payment  of  said  two  thousand  doliar  legacies. 

It  is  averred  In  the  bill  that  under  a  proper  construction 
of  the  will  said  two  thousand  dollar  legaoles  are  due  within 
one  year  after  the  death  of  the  testator.  The  answer  denies  thi 
oonstruction  and  assarts  that  said  legaoles  are  lue  at  the  time 
of  the  death  of  Alvine  liahle,  trie  life  tenant,  and  not  before. 
Whatla:  this  payment  was  required  at  the  one  time  or  the  other 
Is  the  only  question  presented  to  the  trial  court  that  we  :re 
asked  to  r^jvlew.   The  pleadings  present  the  question  whether 
t  e  §1383.13  In  the  executor's  hands  shoiild  be  paid  to  the  '.-ridow 
with  liberty  to  her  to  use  •-  e  income  and  if  neosssary  t'-ie 
principal  for  her  maintenance  and  support,  or  shouli  be  pal 5  to 
a  trustee  with  directions  to  invtst  and  pay  the  income  to  the 
widow  during  her  llf«  and  the  principal  to  the  five  children  on 
her  death.  The  chancellor  held  that  the  widow  Is  entitled  to  the 
fund  and  XkK  mxa  to  use  the  principal,  If  so  necessaryj  and  that 
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oonst:  action  is  not  here  objaoted  to*  There  '/r&s  also  an  allowance 
to  oomplalnants  of  aolioitors  fess  to  bs  paid  out  of  Bali 
moneys  in  the  himis  of  the  executor;  but  that  ia  not  here  ques- 
tioned. Appellant  in  hia  brief  eaye:  "The-e  is  no  ilsputs  as 
to  the  vesting  of  titls  in  appellant  aub^sot  to  the  li'^e  estate 
of  the  surviving  vridow,  Alvlne  Mahle,  or  that  the  legacies  are 
vested  and  a  charge  upon  the  real  estate  devi«ed  to  Otto  7. 
Mahle.  The  only_jiispute  is  as  to  the  time  of  payment  of  said 
legacy  of  $3000  to  eaoh  of  the  four"legateeo  (appellees)" 
And  igaln,   "in  this  cauoe  it  ie  agreed  by  %^%  parties  that  the 
title  veetdd  in  Otto  F.  Jlahle,  devisee,  gtojeot  first  to  +.hs  life 
estate  of  Alvlne  Mahle,  who  still  survives;  that  the  leg&viee 
are  alao  voated  in  favor  of  the  legatees;   that  their  pa,yment 
is  charged  oi.  the  land  devised  to  aal  1  Otto  F,  Mahle,  but  the 
time  of  payment  of  said  legaoies  is  a  vital  point  of  difference." 
Appellees  in  their  brief  say  "the  only  question  before  this  court 
ia  as  to  the  tlwe  of  payn.cnt  of  these  lep;aclea",  and  that  they 
contend  "thsy  are  payable  not  later  than  one  ysar  after  the  pro- 
bats  of  the  will  and  io&ue  of  Letters." 

The  decree  iouni  the  title  in  accordance  trlth  the  construc- 
tion adapted  by  all  the  parties;  found  that  no  time  was  naced 
in  tne  -'.ill  i'or  the  payment  of  said  two  thousand  suna;  that  pay- 
ment was  required  one  year  after  the  issue  of  Lc^tters  testarren- 
tary  to  appellant,  and  ordered  him  to  pay  said  sums  with  intere4t 
at  five  par  cent,  frcE  one  year  after  the  date  of  Letters  Tes- 
tamentary, and  to  make  such  payrnent  -vithin  ninety  days,  v.nl  11- 
r£0':ed  that  in  oass  aopellant  should  fail  to  pay  sail  sums  or  to 
sell  said  land  for  the  payT;ent  of  the  same,  that  the  master  In 
chancery  should  soil  the  land  ana  pay  aaid  legacies  out  ot  -che 
proceeds,  and  pay  the  balance  rejuainlng  to  appellant* 
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The  ohanoellor  evlJently  adopted  the  oonatruotlon  of  the  \rill 
liiBiBtwl  upon  by  all  the  parties  to  the  suit  Insofar  2,3  "-hHy  igreel 
and  after  aiopting  that  conntruotion  w*?  5"^   no  grounl  to  question 
his  oonoluslon  aa  to  the  tim«  of  payment  o.f  th«  two  thousan-l 
dollar  susiS.  Appellant  suggeats  that  undei*  the  third  olausy  of 
the  will  he  was  glvwn  said  land  "after  ths  death  of  my  'vlfe" 
4n  conlition  that  he  nay  £5a  d  guma  agjrwgatlng  eight  tbauaand 
dollars,   and  therefore  it  waa  not  intended  that  he  should  pay 
them  vuitil  aftwr  the  death  or  the  widow.   There  ?roull  b«  torce 
in  thio  su.:,gestion  in  the  abswnoe  of  the  admission  that  appellant 
took  title  to  the  land  at  the  time  of  the  tfsstatore  death.  On  hia 
theory  of  ♦ho  oase  h«  then  took  a  pr»B©nf  tiele  to  an  intfrrwst  in 
remainder  tn  the  eighty  aor«a  ox  land,   subject  to  the  lien 

for  the  payment  of  the  two  thousand  dollar  legacies.  He  insiata 
in  the  trial  oourt  and  her*  that  those  l^fraoiea  Vwsted  on  the 
death  of  the  testator  and  tnat  it  then  b-^cama  hia  duty  to  pay  them 
at  30:utj  tirne.   We  aee  nothing  in   thts  will  so  oonatrued  deferring 
tno  paymtsnt  until  appellant  should  get  possesalon  of  the  nropfsrty 
devised  bim.  An  estate  in  remaindtrr  is  property  subject  to 
tranaier,  3ala  anl  mortgage  like  other  prcrerty.   W«  are  of  the 
opinion  that  the  conatruotion  agre«?d  to  by  the  partl«e  and  adopted 

7 

by  the  oourt  ie  not  correct. 

There  ia  much  room  for  ooattntion  that  tfte  ^^l jow  under  the 
aecona  clauae  of  the  will  took  the  real  estate  as  ttbII  as  "-he 
peraonal  property,  with  the  right  to  use  the  income  and  cons-ttae 
tht»  principal,  if  necessary,  for  her  maintenance  ?.r.  1  support; 
that  aald  words  above  quoted  "aftsr  the  death  of  my  -rife"  have 
the  effect  to  postpone  the  voeting   :f  th^  remainder  in  appellant 
\xntll  after  the  wiaow'a  death;  that  the  ievlBe  to  appellant  of 
the  land  amounts  only  to  an  o"r«r  if  h«  aees  fit,  after  the  death 
or  the  widow,   to  accept  ana  comply  with  th^;  c  nditiona.  Under 
that  conatruotion  he  could  not  be  required  to  pay  anything  before 
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tne  wllow'c  deatn.  She  might  rwo»s«arlly  oono\inie  all  the  t>ro^erty 
real  and  pcraonal,  in  her  lifetime,  or  so  muoh  of  It  that  it  Tould 
not  "bs  advpLntageouB  for  appellant  to  acoept  the?  dovlse  and  comply 
rrith  the  condition.   This  oonatruotion  ^fould  hasru  b^fen  advantageous 
to  the  Widow  and  riiaadvantageoua  to  ail  other  parities  to  this  suit 
i»,nd  particularly  to  appellant.  All  parties  wrsre  adults  am  "before 
the  jourt.  They  agreed  in  their  pl8adinc:8  that  the  will  ^vaa  not 
capable  or  ^hat  conetraotion.  If  t  ey  were  vrronfii;  and  it  was  the  \ 
privilege  or  the  chanoellor  to  give  r.he  will  a  construction     1  "iVs 
contrary  to  all  their  contentions  it   he  saw  l"it  to  ao  so,  still '  ^ 
appellant  cannot  complain  here  that  the  chanoellor  adoptel  hie 
view  of  the  law.  He  does  not  here  so  complain,  but  on  the  con- 
tr--ry  arguee,  as  above  noted,   that  the  chancellor  was  right  except 
as  to  the  tiae  of  payment.   We  conclude  that  there  is  leTt  no 
duty  on  this  court  to  Investigate  ani  ieoide  questions  of  law  upon 
which  all  the  parties  agree.  In  a  ^ury   trial  a  Verdict  based  on 
an  incorrect  proposition  of  law  is  not  for  that  reason  listurbad 
if  both  partieo  are  responsible  in  their  Instructions  orferei  and 
givon  for  the  error  cotamltted  by  the  court.  A  party  has  no  right 
to  complain  or  an  error  in  his  opponent's  instructions  vrhen  a 
like  error  appears  in  an  instruction  given  at  his  o^m  requeat. 
7ect  Cliicago  St.  H.  R.  Co.  v  Buckley,  300  111.  360;  O'Roxirlce  v 
Spr6ul  147  111.  App«  SCO,   anl  authorities  cited  in  those  oases. 
A  party  who  has  Tith  Icno-tledge  of  '•he  faots  aasumed  a  part'oul&r   \ 
position  in  judicial  proceedings  is  estopped  to  assuiue  a  position 
Ancon-:!i stent  therewith  to  the  prejulioe  of  the  adverse  party.      | 
lU  Cyc.  796,  ?!t  80Q.  ani  authorities  therv  oltedj   See  also 
The  People  v  Vauglian,  383  Ixl.  163,  165.  Assuming  a  construction 
of  that  part  of  the  will  agreed  to  by  all  the  parties,  the  con- 
clusion or  the  chancellor  logically  and  properly  followed. 
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Tha  deorew  secma  to  charge  the  executor,  as  such,  vTlth  a 
iuty  to  at'll  sail  eighty  acre  tract  and  pay  sail  l^j^oles.  Ap- 
pellant appsalttd  T5oth  as  exeoutor  and  pt^TBona  ly,  and  appnars 
hero  in  both  oapaoltles.  He  'ioaa  not  qu«j9tlon  that  foatur*  of 
the  decree  J  therefor«  re  rrl'l  not  a*-t»jmpt  tc  liacuea  or  ieoide 
trhsther  the  order  should  havo  been  in  that  form. 

There  ia  no  ourtlfioate  of  evldwnoe.  Ab  befor---  not«sd,  tho 
dooretj  lo«8  not  aho^r  that  proofs  w«r«  hoard.  The  clerk  of  the  court 
certified  that  oral  3Vilr:;no*j  was  introduced  on  the  trial  shoeing 
the  Value  of  the  land  levieed  to  be  about  |16,000.  and  a 
reasonable  eolicitora  fee   'or  complainant  to  be  $400.  We  do 
not  see  that  such  evidvnoe,   if  it  had  been  properly  preserved 
woull  affeot  the  conclusion  here.  But  the  law  is  ao  well  settld  I 
as  to  require  no  citation  or  authority  that  oral  evidence  Imxx   ^ 
in  a  chsjnocry  casr  cannot  in  that  way  be  preserved  for  r-svlew.  \ 
Finding  no  rwversible  error  in  the  record  the  lecree  is  affirmed. 

Decree  affirmed. 
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STATE   OF  ILLINOIS,    ,_ 

SECOND  DISTRICT.  f  I,  CHRISTOPHER  C.  DuPFY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  ofBce. 

In  Testimony  Whereof,  I  hereunto  set  my  band  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  second  da/of  April, 

in  the  year  of  our  Lord  one  thousand  nine  hundi?%d  and  eig-ht 

/ 
een,  within  and  for  the  Second  District  of  th^  State  of 

111 inois :  / 

Present--The  Hon.  DORRANCE  DIBELL,  Pres iding  /us t i ce . 

Hon.vJ^UANE  J.  CARNES ,  Justice,/ 

/ 
Hon.  JOHN  M.  NIEHAUS,  Justice/ 

/ 
CHRISTOPHER  C.  DUFFY,  Clerk./ 

E.  M.  DAVIS,  Sheriff.      / 


BE  IT  REMEMBERED,  that  afterwaj-ds,  to-wit:  on 
JUL  25  IQIfi        ^^®  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court, v  in  the  words  and  figures 
following,  to-wit: 


v/ 


M 


Gen.  No.  6545.  Agenda  No.  9. 

Alfred  S.  Hillenbrand, 

Defendant  in    .rror, 

„Ys-  Error  to  LaSalle. 

Edythe  Hillenbrand, 

Plaintiff  in  iLrror. 

Games,   J. 

This  writ  of  error  is  prosecuted  by    Edythe  Hillenbrand, 
the  defendant,  in  a  bill  for  dirorce  filed  in  the  circuit  cx)urt 
of  La  Salle  county  by  her  husband,  Alfred  S.  Hillenbrand,     the 
defendant  in  error,       The  chancellor,  on  an  ex  parte    beariig, 
entered  a  decree  of  divorce  in  favor  of  ttie  complainant,  grant- 
ing him  the  custody  of  the  minor  children  and  diaaissing    the 
defendant's  cross  bill,  and  afterwards    refused    to     vacate     the 
decree  and  permit  her  to  defend  the  cause     and  prosecute     her 
cross  bill  on  the  merits. 

The  bill  was  filed  Dece..ber29,  1916,  alleging  the  marriage 
July,  1899,  and  cohabitation  u-. til  October  4,   1914,  charging  wil- 
ful desertion  from  and  after  that  date,  and  adultery    of  the     de- 
fendant with  one  Ben  Hagadone  in  October,  1914;  alleging  that 
three  children  (girls  )  werebonn  of  said  marriage  now  aged    re- 
spectively eigh4;,  twelve  and  fourteen  years,  all  of  them    under 
the  care  of     complainant's  mother  at  her  home  in  the  city  of 
Streator,  and  that  defeiiiant  was  infit  to  have  the  custody  of  said 
children.       She  was  served  with  summons  and  on  January  18,  1917, 
she  appeared  by  George  ¥,  Helford,  and  Browne  6c  Wiley,  attorneys 
of  LaSalle    county,  and  on  January  29,  1917,  filed    her     answer 
denying  the  charges  of  desertion  and  adultery,  and  that  she  was 
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not  a  propo:   iperson  to  h.  ib  the  oistody  of  ^;aid  children*      At 
the  same  date  she  filed  a  cross  bill  charging  the  complainant  with 
wilfUl  desertion  from  and  after  June  2?,  1915,  with  extreme    and 
repeated  cruelty,  and    with  adultery,  settiiig     out  in  detail  TariouB 
instances,  times  and  places;  avarriig  her  own  poverty  and  the  wealth 
of  the  compL-inait ,  praying  for  aliiaony,  temporary  and  permanent, 
and  divorce,  and  the  custody  of  said  children* 

At  the  Llarch  term  the  case  was  noticed  for   trial  by  posting 
a  notice  in  the  cx)urtroom  (  apparently  uuder  seme  rale  or  justom 
of  t  e  court)  and  several  days  thereafter-    Liar ch  20,  1917-    the 
compl  inant  filed  a  replication  to  the  >-:nswer  and  a  verified  answer 
denying  the  incriminatory  allegations  in  the  cross  hill, and  on  t^t 
date  the    cause  w.:s  called  for  trial  on  said  pie,  dings.       The  de- 
fendant did  not  appear.       Oral  and  documentary  proof  introduced    by 
the  ccjapl- inant  was  heard  and  a  decree  for  ooiapl  inant  entered    re- 
citing service  on  and  appearance  by  the  defendant  in  the  original 
bill,  and  that  the  cause  had   theretofore  been  set  by  the  court  for 
trial  on  that  d^,  findii^  the  diarges  in  the  bill  true;    tl^t    ae- 
fenciant  was  guilty  of  wilful  desertion  and  adultery,  c.s   diarged, 
and  is  an  unfit  perdon    to  have  the  care  and  custody  of  sajd     iuinor 
children;     that  the  allegations  in  t  e  cross  bill  are  not     true, 
granting  the  divorce  and  custody  of  the  children  as  prayed  in    the 
original  bill. 

A  certificate  of  evidence  ms  filed,  from  which  it  appears       ! 
that  the  compLinant  testified  to  f^jcts  supporting  his  charges     of 
desertion  and  adultery,  and  offered  in  eviuence  a  series  of  letters, 
in  the  defendant's  handwriting  addressed  to  £en  Hagadone ,  which  he    \ 
had  procured  from    the  wife  of  iiag^done^      Hulda  Hillenbrund,    the     > 
mother  of  complainant,  testified  that     the   family  lived  with  her 

-3- 


Aiiu  in^aiMlqaioo  9di  gpigiaxf;.  Hid  rboio  a  Joei 

Jtas     ooti^xe  rttiw  ,^£61  ,SS  antfL  .  aotl  aotitQBob  IsAli^ 

•KQibiM'o  bias  lo  xboiT.mi  aii  baB  ,9C3itov. 

JBoiajfc  10   ^Lin   ^^-c  •mhiar  xliaBrmqq,&  \  anoQXiuiQu  erf*  Jtl  b^sqji  « 

ad:.*    -VXei  ,'^     '  isiiiitTaiijf  a\a6  Xair?9^  J^£  (  *W<>  r>*  Ic 

7  iUiDv  44  ...  '   :         ^  .oiXqsi  a -fe^Jft  *fl«ai-Iqiaoc 

I^^r^iio  ad  J  ni  icxi^jxa^sb  add  ^^  ©..  a  3i>ivTt«.a 

Tot  txwo  J  al  J  "^  *e8  neacf  e-rolo^eisa^r   Jiiii  .  '     "   5fl6  ,ij.xc 

-e.:     i^'     ;'iini   flid  Qffi  al  t                "  nj  ao  laiid 

,        '■    ■     '                             ;^iiw  ic  t^  lias 'saw  J  If  Bp)ii3'3 

,8uri^     i^oa  »i^  Hid  juaiijliHi 

.ilicf  XLnlghic 

io     eov^.-iuic  ai4  attJt^T»qqi3i'  ^-^  ■  -U.-a)  arf*  ^t- 

,8'X3;Ji9l  lo  ^^it9B  B  ftyiw:  lv9  X.  ^^  fefT'^  ,Y^^Jr0s  %iB  noi*i989l 

stf  xl;  f>ees«J&jba  3d:t  iiJ 

Qri:t    ^f^D^idasiXiitt  aBiub      ,aaol)^a4  Ito  aiiw  «(,■  .  rtSTuooiq  '. 

i9ri  if^tw  f>9vil  ^liflifiii  id*    izAi  &9i^i*e9*  ,  *flaa iiilqaioo  lo  iaf*ofl 


for  some  months  prior  to  October  3,  1914;  that  on  that  date  the 
defendant  went  away  without  witness*  knowledge  and  left  the  three 
children  in  the  park  ivom.  which  jlace  they  caiiie  to  her  house;  tlat 
she   stayed  away  for  More  than  a  yi  ar  and  ms  in  the  northwest; 
that  she  went  away  to  liieet  iiixgadonff  and  has  never  returned    to   live 
with  her  husband.       Said  letters  were  written  in  August,  September 
and  October,  1914.       Tliey  occupy  thirty-five  pages   of  the  record. 
They  s'low  beyond  question  that  defendant  was  guilty  of  adultery 
with  Hagadone  and  that  she  is  not  a  fit  person  to  h:vs  the   custody 
of  any  girl  from  eight  to  fifteen  years  of  age. 

iibout  six  weeks  after  the  decree  was  entered,  but  at  the 
saine  term  of  aourt,  t^    defendant  appeared  by  H.M.Kelly,  her  solici- 
tor, and  moved  to  vacate  the  decree  and  to  be  leard  on  the  merits, 
which  motion  was  afterwards  heard  and  overruled.    A  certificate  of 
evidence  heard  on  the  motion  was  filed.      It  consisted  of  the 
affidavit  of  George  g.Jielford,  to  the  effect  tkit  he  had  drafted 
the  iinswer  and  the  cross  bill  filed  by  the  defenciant;  th  t  he  under- 
stood she  relied  upon  Lee  0*Neil  Browne  to  try  the  case;  that  urowne 
was  in  the  j.eginlature  and  affiant  did  not  know  when  ftie   case  could 
bcl  reached  for  trial  and  tad  so  infonaed  his  dientj  that  shortly 
before  the  decree  was  granted  affiant  had  been  informed  by  com- 
plainant's brother  that  the  matters  had  been  settled  and  adjusted, 
and  about  that  tim  was  also  infoimed  that  a  decree  had  been  granted 
without  contest;  that  he  afterv/ards  learned  that  his  infoniant  had 
deceived  Mm  about  the  m^itter.      T'efenc  ant's  affi^^avit  w-s     also     | 
r^ad  to  the  effect  that  she  had  no  notice  that  the  case  would    be 
called  for  trial;  was  in  fact  quarantined  in  a  house   in    btreator 
on  the  date  of  the  hearing  because  her  child  w  s  there   ack  with 
the  measles  I  that  she  was  not  guilty  of  adultery  with  iiagadone  or 
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any  other  man;  she  reiterated  the  charges  in  her  cross  hill  of 
adultery  and  misconiuct  on  the  part  of  the  complainant,  hut  did 
not  deny  writiig  said  letters*       T^  otter  affidavits  were  read 
by  the  defendant   tending  to  show  the   tiuth  of  the  charges    in 
her  cross  hill     of  cruelty  of  defendant  in  error.     Tlie  defendant 
in  error  introduced  the  affidavit  of  his  solicitor  that  the  case 
was  noticed  for  trial  atout  eight  days  hefore  it  was     called; 
that  i^J/iley.  oi  Browne  &  s.'iley,  was  in  the   (X)urtroam  and  was 
aware  of  the  fact,  and  stated  tk.t  he  did    lot  intend  to  appear. 
Said  letters  were  again  called  to  the   attention  of  the  court  on 
this  h  aring. 

Plaintiff  in  error  argues  here  that  the  court  should  not 
have  considered  those   letters  on  this  motion,  and  that  he  should 
not  have  considered  the  affidavit  of  defendant  in  error»s  solici- 
tor.      The   evidence  heard  on  the  trial  was  ell  hefore  tie  chancel- 
lor on  this  motion;  it  was  his  duty  to  consider  the  motion  in  tie 
light  of  what  he  knew  ahout  the  pleadings,  evidence  and  proceedings 
up  to  that  lime.      We  will  not  stop  to  discuss  wkit  weifj:it     he 
should  have  given  to  the  affidavit  of  counsel  as  to  the  posting 
of  noticeof  trial  and  opportunity  of  plaintiff  in  error »s  solici- 
tors to  know  that  Ihe  case  w  s   set  and  might  he  called  for  trial 
on  the  day  named.       in  the  ordinary  course  of  the  business  of  the 
court  the  chancellor  mj  be    resumed  to  knwr  whether  the  case  was 
called  under  such  conait ions    and  circumstances    as  to    require 
counsel  to  respond.       It  is  suggested  that  ^r.  urowne  was  relied 
on  to  try  the  case.       This  may  he  assumed  with  the     further 
assumption  that  the  chancellor  might  have  so   [aresimsd  and  might 
have  known  tk  t  -r.Browne  was  in  the  legislature,  hut   tiere     \mre 
tvn  other  attorneys  of  his   oourt  appearing  with  i-^r.  Browne     of 
record,  aol  he  770uld  naturally  presume  when  the  case  was  set  for 
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trial  and  afterwards  ^allec;  for  trial  vdth  no  protest  or  request 
for  postponement   that  no  postponement  was  desired.       llo  one   of  the 
three  attorneys  appearing  for  the  pkintiff  in  error  prior  to  the 
decree  afterv/ards  appeared   for  her  and  asted  tlmt   it  be  vacated. 

A  motion  to  set  aside  a  default  or  judgment  is  addressed  ** 
to  the  sound  legal  discretion  of  the  court,  cind  ,  unless  it  appears 
the  discretion  has  been  wrongfully  and  oppressively  exercised,  a  -^ 

reviewing  court  will  not  interfere.       Cony  tan  tine  v*  Wei  Is,  83  111. 
192;  Scales  v;Labar,  51  ill.  232;  Greenleaf  v.Roe,  17  111.     474. 
In  the  last  cited  case  it  is  naid  til    it  must  be  a  very  gross  and 
flagrant  abuse  of  discretion  that  will  warrant  the  revision  and 
interposition  of  an  appellate  court.  She  authorities    on 

this  question  are  collected  in  idoepher  v.Osbome,  177  111.  App.    v 
384,392,  frca  which  it  ap;  ears  that  a  reasonable  excuse  must  be      j 
shown  for  not  having  Liade  the  defense.     Both  diligence  and  merit    /  / 
must  be  shown,  and  it  must  apijear  that  neither  the  defendant  nor 
his  a  ttomey  has  been  guilty  of  negligence.      nfjEidavits  filed  in    I 
support  of  the  appliciation  to  open  the  judgment  are  construed  most      ^ 
strongly  against  the  party  making  the  application.     Counter  a f-    )  ■> 
fidavits  were  properly  heard.      Hartford  Life  ins. Co.,  v. 
Rossi ter,  196  111.  277.      Want  of  diligence  on  the  part   of  ti«      ^ 
attorney  binds  the  client.       Aggleston  v.Roy^il  Trust  Co.,  205 
111.  170. 

There  is    no  serious  contention,  and  no  room  for  contention, 
that  the  chancellor  erred  in  granting  the  decree  on  the   proof  lieard 
on  the  trial.       'Rie  only  criiestion  is  whether  he  shoulti  teive  set 
aside  the  decree  and  permitted  a  trial  on  the  merits.       If  she   had 
been  permitted  such  a  trial  and  had   [proven  her  allegtition  of 
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1 
extreme  and  repeated  cruelty,  it  would  not  have  been    a  safficient 

incriminatory  defense  to  the   diarge  of  adultery,       (  Stiles  v. 

Stiles,  167  111.  576),  a  Mi  liad  she   proven  her  diargp  of  adultery 

it  is  not  clear  that  she  had  not,  by  cohabitating  with  him  after 

knowledge  of  the  offense,  condone     it* 

We  conclude  there  is  nr^t  suff  i  lent  evidence  of  diligence 
of  the  plaintiff  in  error  and  her  solicitors  In  prosecutii^  and        ^ 
looking  aftci  her  case  in  the  trial  court  to  ■marrant  us  in    uis- 
turhing  the  order  of  the  chancellor  refusing  to  set  aside     the 
decree;  that  there  could  have  b^en  no  (Question  that  plaintiff    in 
error  was  guilty  of  adultery  as  found  in  tl^B  decree  whatever  con- 
ceivable evidence  she  Height  have  introduced  tendtofj  to  contradict 
or  explain  what  was  said  in  her  letters  to  nagadone ,  and  tliat     it 
was  not   clear  that  she  w.  s  offerii^g  to    produce  evidence  of    her 
husband's  misconduct  tbat  would  be  a  sufficient  incriminatory 
defense.       The   decree  mis,  however,   erroneous  in  awarding  clef  enfant 
In  error  the  exclusive  care,  custody,  control  and  education  of  said 
children  free  from  ctny  interference  of  the  defentiant  without  ftirther 
providing  that  she  should  iBve  the  privilege  of    visiting    the 
children,  and  fixing  terms  and  conditions  for  such  visits.   (Ximmer-   ' 
man  v.Zimiuerraan,  242  111,  55E.)       It  follows   that  tiie  decree 
should  be  affirmed  except  as  to  that  provision,  and  as  to  th;t  it 
is  reversed  and  the  cause  roaanded  to  the  circuit  oourt  with  dir- 
ections to  enter  a  decree  in  conformity  with  the  views  here  expressed. 
Affirmed  in  part  and  reversed  in  part  with  directions. 
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STATE   OF  ILLINOIS,    )    ^  ^,     ,       c     u      a        n  . 

SECOND  DISTRICT.  (  I,  CHRISTOPHER  C.  DuPFY,    Clerk  of   the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of - in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  April, 

in  the  year  of  our  Lord  one  thousand  nine  hundnfed  and  eight 

een,  within  and  for  the  Second  District  of  t^e  State  of 

Illinois : 

Present--The   Hon.    DORRANCE   DIBELL,    Pres iding /Tus t i ce . 

Hon.l/DUANE   J.    CARNES,    Justice 

Hon.    JOHN  M.    NIEHAUS,    Justice/ 

CHRISTOPHER    C.    DUFFY,    Clerk./ 

E.    M.    DAVIS,    SJieriff 

\ 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
.^.     -««        the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 


following,  to-wit 


i*  if 
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Gen.  No.  5558. 

John  DaviB,  Plaintiff  in  error. 

V9  Error to  LaSalle. 

St.  Pi-ul  Coil  Co.  Defeniant  in  error. 

Carnee  J. 

John  Davia,  the  plaintiff  in  error,  w: s  in  January,  1914, 
injured  while  in  the  employ  of  the  slefenlant  in  error,  St.  Paul 
Coal  Company,  as  a.  mule  Jriver  in  its  coal  mine.  He  brought  this 
ao'"ion  on  the  oaec  and  filed  a  declaration  good  except  that  it 
cont£.ined  no  averment  that  the  Jefenlant  was  not  operating  xinder 
the  provisions  of  the  Wrokmen'a  Compensation  Act  of  1913.  A 
iemurrnr  to  the  deo;aration  was  sustained,  and  the  plaintiff  by 


leave  of  oourt  attended  his  deolarationby  adding  in  each  count 
an  allegation  to  the  effect  that  at  and  priorto  receiving  of 
his  injuries  the  deTendant  had  eleoted  to  reject  the  provioiona 
of  that  act.   This  amentoent  was  filed  more  than  two  years 
after  the  accident  in  question.  The  defeniant  filed  a  plea  of 


(^ 


the  general  ie&iM,  and  a  plea  of  the  two  year  statute  of  limi- 
tations to  the  amended  declaration.  Trie  court  overruled  plaintiff's 
demurrer  to  said  plea  of  the  statute.  The  plaintiff,  electing  to 
abiie  by  hie  demurrer,  his  suit  was  dismissed  anl  a  ju.lgment  of 
nil  dicit   entered  against  him.  He  prosecutes  thia  writ  of  error 


an.i  Bays  in  his  brief  that  the  question  presented  is:  "Does  the 

iin- 


original  declaration  stats  a  'ood  cause  of  action,  without  contain- ■ 
ing  any  r=?f6rence  to  the  Workmen's  Compensation  Act  of  1913? 
If  it  does,  the  juigmont  should  be  r-versed;  If  it  does  not,  the 
juigracnt  shoul 1  be  arfirmed." 

Plaintiff  in  error's  brief  v»as  filed  April  1,  1918,  and 
that  of  the  defendant  in  error  April  30,  1910.  Each  party  sup- 
ports hia  contention  with  un  abla  argument  and  citation  of  auth- 


^ 


.8228    .oK   .ft^O 

.to-rto   nl  ins>fno1&Z   .oO  Ii-oO  XjjjI  .;f8 

.1,  esniJsO 

Ii/j3?  .*8   jioiio  al  ^ftfitrte^eJb  erf*     *o  YoXqms  erft  irl  ©lirfw  b9ivlal 

{     slxf*   *if3Jioicf  sH  .tnlffl  ijfoo   ^^^  ^^   T?vJtiI   tium  jb  bjs    ,x^^<3O00  IboO 

i      *1   *jBff*  *qeox»  toog  aotSsz^lotit  m     fc^Il^  Ln^'  sbjco  9xf.+  no  noi *0£ 

!    idtra/  gnit^isqo  *on  8j»w  ^nalrre'isi  I't  &aemi9V£  on  tanijstxioo 

i  A      .£iex  lo   *cA  floiJjBBnsqwoO   a'aamaloiW  ©rf*   "^.o   BiTolaivoiq  9rft 

I 

i  ^(f  lli*nlalq  •:^>t     ba^   ^baatat^ue  ^^iv   fToi:?i!t'»-c.  jt  ismum^t 

\     tnuoo  rfO£S  n2     gnltt*  X<S  JtOi_  _  '*>  *tdjoo  lo  sviioX 

J    "to  gnivleoeT  o^iolTq     bas     t«  *j8ifvt   *o9ll«  srf*  Ov^     noi^jB30.'Xa.'  n£ 

enoiaivoiq  o/i*   Joatsi  o*  1)9*09X5  Jbjwl  *aAfcno1et   S::'   eeiixj^"-'  s-*^^ 

ttfo^  ow*  ajsxii  STOiS  LsXi)  aasw   *a9ditaeia^  slxfT       .*o£  *j3rf*  lo 

"!o  jaeXq  a  XeXXl  tn^ine'iot     erfT   .«o2*t9up  ni   *a8tloa«_9rf*  19*1jb 

-XoiX  "io  t>^ut&-^3  t£9X  OTT*     9ifi  lo  «tXq  .  .Avaal  Xjiteads  ^^^ 

8*!l!ki.tr[ij3Xq  t»«Lv"r«'VO   ^luoo   enT    tflOl*'^T.'»I09r    Epbfr-^n.e   9ri*   o*  tflOi*J3* 

o*  ^Bfrltc  -tnlJiXq  »rfT   ,%iui.-  :  :e  ot   tdiix/mtX 

3  *n9fa8ty(;  a  Xtie  £>9aBl.TiaiI    e««   itua  ^iQizuxttl   aid  xd  QtidB 

10119   "io   tint  Eirf*   89*1/02807-   sH     .Miii  *sfTl5T;   ieie*n?»       *ioXX   Lla 

srf*  89oQ*    !■!  fce*ne8'^iq  aoi*asi/p   *:  i:9i:'icf  ali."  fli   a^jsa  Ina 

•ntjaiaoo  *0orf*ir    (rcoi*OA  lo  9au£o  t.  ;^a  noi*i3i£lo9l    XxinlsXio 

TCI6X  *o  *oA  aottaeaarimoO     a  'av.^jLno^  Bdi  o*  eonoieln  \n£  grtX 

erf*    ,*on  aeofi   *i   ^I   {t>9§iev"i  ed  IXuoria  *nefBgLu(;   ».:*    ,eoot   *i  II 

".fceml^'^jB     ed"  l  iuode   Snsa^tul 

ttijj    .aXGX    4X   XliqA  b^lt\  •*»   leiitf  t'loiie  ni   l*i£*rtiijXq 

-qi/8   Y*iisq  rfo«a      .6X6X    ,0S:   XXiqA  10119   ni   *njBi:a9leJb   arf*   lo  &Adt 

•'i.i&Li-&  "io  aotteito  La£,  ta^tauT^is  cXdc  rxis  ;{*iT7  aol*na*noo  airf  a*ioq 


orltioa.  But  after  both  bric-fs  were  filed  part  1  of  Volume  3S3 

of  our  Suprsme  Court  Reports  was  issued  containing  opinions  in 

Beveridge  v  Illinois  Fuel  Co.  383  111.  31,  and  Barnes  v   Illinois 

Fuel  Co.  r333  111.  173,  deciaive  of  "Trie  question  presented.  Uh'ier 

the  authority  of  those  trvo  oases  we  must  hold  that  the  original    -^ 

leolaration  Jii  not  state  a  good  oause  of  action,  sni  that  the 

trial  court  did  not  err  in  overruling  plaintiff's  iemurrer  to 

the  plea  of  the  two  year  statute  of  limitations.  That  authority 

is  so  clear  and  controlling  f:at  we  deem  it  unnecessary  to  notice 

or  iisouss  earlier  oasejs  cited  by  counsel.  The  judgment  is 

affirmed. 

Affirmed. 
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^"^""s^OND  Dis™!"'^'  }-•  I,  CHRISTOPHER  C.  DuFFY,  Clerk  of  the  Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  ofBce. 

In  Testimony  Whereof,  I  hereunto  set  my  band  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

jjay  ^f in  the  year  of  our  Lord  one 

thousand  nine  hundred  and — 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


gun  and  held  at  Ottawa,  on  Tuesday,  the  se/ond  day  of  April, 
in  the  year  of  our  Lord  one  thousand  ninJ  hundred  and  eight 
een,  within  and  for  the  Second  Distric/  of  the  State  of 
Illinois; 

esent--The  Hon.  DORRANCE  DIBELL,  Presiding  Justice 

Hon.^UANE  J.  CARNES,  Justice . 

Hon.  JOHN  M.  NIEHAUS,  Ju/tice. 

CHRISTOPHER  C.  DUFFY,  c/erk. 
E.  M.  DAVIS,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
Qlfil  C7  inr       *^^  opinion  of  the  Court  was  filed  in 

le  Clerk's  office  of  said  C(?urt,  in  the  words  and  figures 

allowing,  to-wit: 


Gen. No.  6559. 

John  Uo3ley,  appellant* 

V8  Appeal  from  Co.  Ct.  Peoria. 

Wiillam  Huiiihauaen,  appellee. 

Carnea  J* 

Appellant,  John  Moeloy,  f^uei  William  Hundhauaen,  appellee 

before  a  ;Judtioe  of  the  peace  and  had  there  a  judgment  for  $14.00 

and  costs  of  suit.  T  2  dofeniant  appealed  to  the  county  court 

and  had  there  a  verdict  on  hie  counter  c-aim  for  ^33,00  from  whioh 

thib  appeal  is  prosecuted.  Before  the  ixscici  trial  in  the  county 

court  appellant  filei  a  written  st^.tcment  of  hie  isnand  \9   follows: 

"Four  daya  work  at  ^3.00  per  day  t     8. CO 

"Damage  "by  water  t  10.00 

"Eoes  of  rent  by  delaying  -.vork,  t  75.00 

$  $   93.00   « 

And  at  the  ame  time  appellee  filed  a  written  statement  of  his 

set  off  as  follows: 

"To  Hauling  gtav«l  for  aid  Moaley  a^"  his  request  33^^  " 

We  presume  these  statements  wore  I'iled  in  attempted  compliance 
with  section  19  of  our  Juctioes  and  Constables  act  (j  &  A  6915). 

Each  party  testified  on  the  trial  and  agreed  that  appellant    1 
was  enggged  in  repairing  a  dwelling  house  where  he  had^  n\imerou=!  { 
wcrkT;-^in  employed;  that  he  contracted  with  appellee  to  do  certain 
cement  wcrk  about  +he  premises;  that  it  was  appellee's  duty  under 
that  contract  to  haul  gravel  i:^on  the  premises  to  be  used  in 
that  work;  that  he  did  haul  several  loads  of  gravel  ther?^  and 
appellant  was  offended  because  it  was  hauled  at  that  time, 
declared  the  contract  rescinded  and  ordered  appellee  to  r  move 
the  gravel,  which  he  sometlire  afterwards  lid,  but  they  il^ffac^ 
as  to  other  provieions  of   the  contract,  appellant  claiming  that 
it  was  agreed  that  the  o^mebt  wonk  should  texxassKsiiReBai  not  be 
corrrnenoed  until  the  plasterers  and  other  work  was  out  of  the  way, 
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and  beoauae  appellee  violate!  that  provision  ai  the  contract 
vraa  declared  off  and  appellee  agroed  to  remove  the  gravel  within 
three  or  four  lays.  Appellee  denied  this  part  of  the  contract 
and  said  the  agreement  was  that  he  was  to  begin  the  work  at  once  \ 
and  while  It  was  true  that  the  contract  was  leolared  off  and  he  was 
to  remove  the  gravel,   the  agreement  at  that  time  was  that  appel- 
lant should  pay  him  for  such  removal.   Appellant  introduced  evi- 
dence tending;  to  show  that  the  gravel  so  left  on  his  premises  caused 
water  to  run  into  the  basement  injuring  the  building  and  delaying 
its  completion,  putting  him  to  extra  expense  for  labor  ani  iepriv- 
ing  him  of  the  use  of  the  premises  for  sometime.   That  evidence 
furnished  grounds  for  a  reasonable  conclusion  that  appellant^s 
premises  were  iamaged  and  work  delayed  by  the  act  of  appellee  in 
depositiz^  and  leaving  the  gravel  where  he  did.   We  think  also 
that  it  might  be  reasonably  inferred  from  the  evidence,  taken 
as  a  whole,  that  no  substantial  damage  to  appellant  resulted  from 
that  cause.  Whether  appellant  or  appellee  should  be  believed  as  \ 
to  the  iiaputed  terms  of  'he  contract,  and  whether  substantial     j 
damages  resulting  from  leaving  the  gravel  on  the  premieee  more 
t"an  three  or  four  lays,  were  fair  questions  for  the  jury  involv- 
ing conGldtration  of  "acta  within  the  common  experience  of  a  jury* 
If  the  contract  was  ao  appellee  states,  they  were  justified  in 
allowing  appellant  nothing  on  hia  claim.  We  do  not  think  the 
court  erred  in  accepting  the  finding  of  the  jury  on  the  facte. 
Appellant  urges  here  that  his  action  is  in  torjr  and  therefore 
no  counter  claim  is  p-jrmissible.  He  lid  not  object  to  the  counter 
claim  v/hen  filed,  neither  did  he  object  on  that  ground  to  the 
evidence  in  support  of  it,  but  at  the  close  of  all  the  evidence 
he  said  to  the  court  -  "I  would  like  to  make  a  motion  that  the 
evidence  of  the  defendant  be  stricken  from  the  record,  as  a  set- 


\ 


y 


uU 


iD£^i:■  ■'  %ldt  laXaBl   •eXieqqA     .:                     :o  9Biii* 

-one  ^j£  ^1  ^S^'^  o^   >^^  sd  ^«xl^  BMn  tae!a&&i-g*i  Biii  btae 

9d  baa  llo  Lbj  ^o  :t^nc>                                                  Jidw  Ln- 

QouLoiial  ■      vomex  £[&i<a  -xol  mid  y-eq     Lxi/oxla  ^o^X 

'jslffl^iq  Q-tii  uo   ^IdA,  w«   Xc  ILahi  •one: 

gnXt^^^J^  ^^^  8^-^  -niou^aX  ^ii6:S36«c                  X  jwi  o;t  XBi&^ 

-vXiqst   tflfi     Todjci  -T^xa  o*  mid  jnXi^tfjrfq   ,«oi*eXqmoc 

soffsftXvs  *i;  X^enjofe    io'i  •aalffl   '                    oau  Bdt  lo  arlrf  gaX 

8*:fni:;l  ixolsi/Xoaoo     •X(f«ao6.e«>'i  i>  -20 1  atnuo?^  tBd^tsyw'^ 

io   4&«  ftii^   ^<r  t9\Al%l   ixof!  las  b9i:^jua£il    Bfm  aeaXasiq 

osivi  ia-  .  :v-«ia  *''*     gnXv^eX  fcriis   grtX:^Xaoqt= 

,»o(T«'j-i:v'-  d,  .1     (soil  i-aiisl-nl  \cltfs!-'.08i4«i;«d  JxigX«  ^X   fj^d- 

(80'x'r  i;;ev^I  of   a^^o^t  iJit7{X£iB<ipQ  on  tj^.)   «aXodiff  a  as 


6M    b9r9U 

aioffi  aee 

-VXOvaJt    1J"  iiiioX^k 

•-  "Jd  aoa^itaqxa  now  ' 


k>: 


8ui    ii 

.ajtc 
j    aiola'ic: 


.10   'i'iul 


TO  tamix  .  t£.di 

.^7*noo  ;4*4/q<iXi   ad*  p:^ 

gnXtlx/aai  eas^nj&l 

.00     snX 
.v*«oo   Offw     :I 

inX^QOocA     nX  Lei^a  i\MO: 


BQu 


U  aoiieXXv; 


JOO     ddv 


off,  with  reference  to  the  payment  for  this  gravel."  and  the  oourt 
aaid  -  "Motion  overrxxled" .   Appellant  in  his  bill  of  exoeptione 
presented  to  and  aigned  by  the  co\irt  and  made  a  part  of  this  record 
entitled  the  oauae  "Aaaumpslt",  In  his  brief  here  he  recites  th** 
acts  of  appellee  upon  whioh  he  bases  his  claim  and  says  they  were 
in  violation  of  his,  appellee's  oontraot. 

An  action  in  contract  is  for  the  br-aoh  of  a  duty  arising  I  ^ 
out  of  a  contract  either  express  or  implied,  and  an  action  in  I  1  ^ 
tort  is  for  the  breach  of  a  duty  imposed  by  law.  In  the  absence  v 
of  common  law  pleadings  it  is  o'ten  difficult  to  determine  whether  >  '^ 
a  particular  action  la  the  one  or  the  other.  There  is  an  interesting 
disouBsion  of  thin  subject  in  Corpus  Juris  1013,  et  seq.  The  author 
says  if  it  is  not  clear  to  whioh  class  the  action  belongs  it  will  V 
orlinarily  be  construed  as  in  oontraot  rather  than  in  tort.  In    | 
the  present  case  the  amount  involved  ia  30  small  and  the  ^nds  of 
Justice  so  manifestly  served  by  permitting  the  parties  to  settle 
their  controversy  in  6ne  action,  that  we  are  not  inclined  under 
the  condition  of  the  record,  c-a  above  stated,  to  go  minutely  Into 
an  examination  and  iiacussion  of  authorities  to  determine  whether 
the  plaintiff's  action  was  ex  contraotu  or  ex^   ielioto.  We       i 
conclude  that  the  court  iii  not  err  in  treating  the  iefeniant's   1  "^ 
claim  as  propcly  presented  and  litigated  under  *he  provisions    1 
of  section  18  of  the  Justices  ^.nd  Constables  act.   If  it  were  clear 
I'rom  thfc  record  that  appellant  had  filed  a  stateraent  of  a  claim 
in  tortani  trici  Ms  case  on  that  theory  instead  of  pursuing  the 
couioe  that  he  did,  a  question  might  arise  requiring  mors  consid- 
eration. 

The  only  Instructions  complained  of  are  those  given  by  the 
oourt  of  his  own  motion  as  to  the  form  of  the  verliot,  rini  the 
main  objection  urged  as  to  thof3e  instructions  is  that  the  court 
informed  the  jury  that  the  iefendant  was  claiming  a  set-off. 
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^j       s»*n*Iflf3l6fc  9iit  ^aXiMtii  at  %rB  *on  tXX   Jiuoo     94^  i  uXonoo 

1         anotaivotv;  an'^  lat.iu    X5a*AgX:^XX  Xia^,  Xocfnaaa^q  yX-oqQiq  a^  mi-elo 

■x^eXo  a^aw  rfJt  II      .*ojs  asXcf-siJaaoO  tn.-^  eaoiJai/t  6ii-i  lo  9X  noXJoea  lo 

ml«Xo  js  lo  tnaaatja^Q  jb  £»»XXt  tjarf  Jfl.^  •     •  ft  iboi'i 

aiff  jnXjjeujq  lo  tjsa^a^i  x^o*^  ^"^^^  "-^ 

ofrlarroo  aiom  gffiiix/pa'i^  aeii£  iu-^i>*>  ai^iik..  :^ii  t^mis  m/jl/oo 

.not&Aio 
9dt  itcf  aavXg  aeorf*  91^  lo  tanl*.Iq<floo  siiOxJow-xJ^jinX  \cxao  a:': 

arf-  ,  ■oll'xav  ftrf*  *io  raao  '^oo 

!,-/iJ    **iri4'  aX     BttoliouTtan^  :ialio3ldo  ni  :  ^ 

.:  .o~-:f3  r^i^t  ^^*  tomrolal 


It  is  £U'gued  that  this  wa.8  error  because  nc  set  off  oould  be 
permitted.  What  we  have  before  said  lispoeca  of  this  contention. 
We  find  no  r^-vereible  error  in  the  record,  therefor*  the  judgment 
should  be  affirmed. 

Affirmed. 


.IL  &!.:••;  i  ;  ..^i 


^"second  DISTmCT.^'  \  ^^-  h  Christophke  C.  Duffy,  Clerk  of  the  Appellate  Court,  in 
id  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
KREBY  CERTIFY  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
le  above  entitled  cause,  of  record  in  my  ofEce. 

In   Testimony     Whereof,   I    hereunto   set    my  hand   and   affix    the 

seal    of   the   said    Appellate  Court,  at   Ottawa,    this — 

(Jay  of in   the   year  of   our   Lord   one 

thousand  nine  hundred  and 


Cli^rk  of  the  Aj^pellate  Court. 


(7721-500-5-18) 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


egun  and  held  at  Ottawa,  on  Tuesday,  the  second/day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  huj^dred  and  eight- 
een, within  and  for  the  Second  District  of^he  State  of 
Illinois : 
'resent--The  Hon.  DORRANCE  DIBELL,  Pres idingf  Jus t i ce . 
Hon.WTtJANE  J.  CARNES  ,  Jus  t  ice. | 
Hon.  JOHN  M.  NIEHAUS,  Justice! 
CHRISTOPHErXc.  DUFFY,  Clerk 
E.  M.  DAVIS,\sheriff . 


h 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
JUL  '^  5  1918       the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit; 


t>!^. 


Gen.  Ko.   6561 

Fred  KreeTo,     ivppellsc 

yg  Arpae.1   :rou:  v.uu.irord. 

Lake  Erie  &  ""Rt-t.«rn 
Railroad  Compr.ny,   r.ppellant. 

Came  a  J. 

This  action  on  ^he   case  wae  brought  by  Fred  TCreeb,    the 
appellee,   againat  the  appellant  railroad  oowpany  to  r-oover 
the  value  of  rTour  horses  which  had  escaped  from  hi.i   nsld 
through  a  faro  oorsaing  gctewcy  onto  apcsllc.nt'a  tr^oka  -^/hft-ft 
they  werB  killed  by  a  pasair^g  engine.   The   dsolaration  charged 
failure  of  the   daft-ndant  to  construct  a  gats   suffi'^ient  to  prcv-nt 
horses  from  getting  upon  th-   railroad  at  that  point.   Arpeilee  h-d 
a  verliot  and  ^ulgmant   -or   i'575.      It   is  not   claimed  that   the  var- 
iict  ia  exoe;33ivo,  but   it    is   insisted  that     the  gate  was   -uffi- 
oient   to  turn  ordinary   atcck  and  theTr-fore  a  substantial   compliance 
with  appellant's  statutory   luty,     and  ^hat  the  evidence  do^e  not 
affirinativ^ly   show  that  the  horses     got  upon  the  traok  by  reason 
of   t:.e  in9urfici«noy  of  the  gate,  but  on  the   contrary  tand?  to 
ahovi   it  was  left   open  by  some  third  person.     Tie  court  instructed 
-,he   jury   t:or  the     defendant  that  thsr«  was  no  presumption  O"^  n^T- 
lig«noe  againat     the  defendant  niMruly  by  reason  os    'Mit,  fact  that 
the  hordea  went   upon  th-  railroad  right   of  way  through  th«  c^.tcin 
quttstionj     that  the  burdt^n  of  proof  was  upon  the  plaintiff  to 
ahov;  that   the  G^*-te  waa  insufficient  to   turn  ctock  when     properly 
closed,    an.l  because  thert.-cf   rhe  horses   of  ^he  plaintiff  went 
through  the  c.,.tej     that  ir   th,  ^ato  tj,b  left  open  by     souse  thir5 
person  not  connected     with  the   dfjfen.iant  ani  without     tis  knorleige 
of  the   ieJ.-eniant  there   could  Pa  no  r'..oov«ryj    tliat   if   >h^   jury  fo^md 
it  waa  »  aufficiient  gate  that  could  bo   closed  in  su,oh  a  manner     as 


,(, 


c 


leaa  .ok  .noi 

-'-■•    '-w'-i-    ♦..;.■'-.  .A  ev 

» 

erf^    .rfdeijr  tsTT  vci  cfrfguo-ic/  cjct?  «8j50  sri?  no  noiJo£  eliTT 

T9VO0-I  ocf   YH^qmoo  tjBOiIia::  tajslldqqja  8ffj  tsnljas^  ^eellaqqii 

fcXeil  cirf  mD7l  Leq^joae  JLjsrf  dolilw  aoetorf  iirot  lo  tuslav  srf* 

ft-jftrfw  aaloxi*  6';fa3XIeqq«  oiac  ^.^0^.03  gnlae^oo  arwl  «  si^oidi 

tny^o-xr;  ot  ta*>l-nitfF   »i£2  «  tcwifsaoo  of  trratn^lafc   s^t  lo  aiiJll^l 

tr-ff  aeHsQqA   .*nioq  tadf  in  taoiLisr   5 :r.:t  noqu  ^ftiiftsg  aoa^   aasaoil 

;   -asv  erfrt   ;f^ri:r  L^ml^i:;  Ton  si  tl      .2V3t  tro-r   Jffanrgfct/t  Jbnjs  iolti^v  ^ 

aon^irqmoo   IstinefsduB  jb  aTol-TsxiJ  Jbriis  ic-ja  ^aanilto  nii/;f  otf   Jnolo 
;       ton  a»oh  Boawlilvs   s.-'rf  ?£::+  tnrjs      ^v^i-^t   X^o^tui-^y?   3  •^xiali«oqjB  xfJbr 
T0SC97  Yc<  3fo^i;f  erf?  noqw  *os     esattorf  ©rff  *«/f*  worfu  \lv\tiJHLzn\e 
!  o*   't.T^*  Yt£i:frToo  ©rf*  .to  *x;cf  ,9*£3 '•-^t  ?o  ^om^follli/anl  ».f*  lo 

I    fcecfcuTJerrl  ^-ci/oo  9 'T     .X[03ir,q  itlrfj  s-oe  ^d  neqo   *^«X  bjcw  :fi  vrorfc 
-rt-n  '^o  noi?a«juB»-'q  on  e^jw  vrerfj  isr*  InMn?'*©!^     srfif  to'H  \-jij\^  bl 

^,-i(ff  !tO£^  all-'-    10  aoa^-3T  Ycf  YltJ'^-ra  tn&tfi&V  •  ionia^*  Boav-^ll 

niOvt.<53  8rft  risuoTify  Y^w  "TO   tJ^ii  hujoiiif.?  --ft  no-qu  faen  Eofeiod  »xf* 

^T  llUni^rq   3ii^  aoqu  »^ti   looTq  rtc   n^ftrcud  y.:^   Jus-r      ;rioi;f3oup 

'(L'X'iqoiq     iioifw  3loo*.i  iiii;^   o^  taatontuQttJ:  s^w  s;fijg  «.,  voxfe 

tcr^w  liltfnl^Xq  9ff+  "lo  aceioxf  axl:   iowiwrfcf  eax/dood  ta*   .teeoX 

Xtirf*  oaioc     ^-d  n»qo  ?t«:   axr  oTias  •il*  Ttl  ^jsrfj      i«*^  arjj  rfguo^riy 

3ai:»-CrorT:f  wry     tuodttlv  trtjj  Jaafneloft  »rf*  xfj^^w     t»*o«.iaoo  croa  nosTaq 

na'Ol  Y"^"t   tatii   IZ   JxjrfJ    {X^«»voo»rr  oc  wd  tXi/oo   OTSify  Tnatno";ls»t   sid:f  lo 

8£     xartn^m  4  doi/e  c.l  laaoXc   ocf  Jtix/00  #3n'*  9tn:^  iciBltillluB  &  u^  ti 


to  prevent  stook  tvoai   pushing  it  open,  than  the  oowps,r.y  hai  p<?r-j 
torwfjl  ito  luty  uni«r  "-he  law  a,bd  was  not  required  to  placw  any/ 
look  tVyreon.  And  ut  t  e  inotanoe  oC  the  plaintiff  that  i?  thsy/  ] 
founl  from  t'lo  cvil«noe  taat  thu  gite  was  ?o  construotad  ihat  it 
wouii  not  b«r:  neld  oloaeci  cind  prevent  or>ening  by  horses  or  oattlo 
purJiinc  against  it,  th- n  it  would  not  b-^  s.  ooiaplianoo  ^'/ith  the     ^ 
lew;  that  the  duty  of  '^   railroad  company  to  m?.int5,in  gates  a,t  rami 
oro3Cing0  ie  not  compiiel  ^Tith  by  buii.ling  a  g-r.te  too  short  '"or 
ths  opening,  unl  i£   the  gute  was  so  constructed  that  when  shut  tit 
would  on  prwsr.ure  of  oriinary  horses  s?ring  open,  then  it  wan  not  a 
gate  in  coBspliano«  vith  thtj  statutes. 

Tticre  is  no  ^ipontrovsrsy  about  the  aw.  The  oontrolling  c-uws- 
ticn  in  tha  court  bi-low  '.yae,  anl  h:ve  is,  whether  the  evi  iencs 
ehcve  that  the  £.it«  "?a3  insuf ricient .   There  is  little  lifferenoe' 
in  ths  2Vilsnoe  i\e  to  its  conBtruotion,   Appellant  in  its  bri'^^f 
says  it  TiuB   oonatructed  oi'  boards  16  feet  in  length,  3  ir.ohoa 
thiol  •j.nl  6  inches  wide.  There  wero  five  l«ngthwiae  pirscea  on 
th«3  gate  and  tl'Sy  we -e  held  together  by  two  uprighta  at  ^ach  ^ni 
and  on3  in  the  mUdle.  The  gate  was  quito  heavy  and  was  supported 
by  oroaa  pieces  extJJnded  between  two  posts  located  at  the  eastwrly 
end  or  tho  gate,  and  tvro  posts  set  at  the  weotwrly  end.  In  closing 
the  5<:.tQ  it  would  bo  swung  into  position  ani  then  shoved  in  a 
westerly  livcctiun  bf--twet;n  the  two  posts  at  the  weotwrly  erni   nrd 
when  oloucd  it  couli  only  be  opened  by  shovinp;  thti  gate  in  an 
easterly  fircction,  &o  thi^t  the  westerly  end  of  it  would  miss  the 
east  ridw  of  thii  wfrstcrly  poet.  Trie  opening  between  the  two 
inner  pcnts  .vas  14  fast  and  5  inohes.   The  poets  were  8  inches  in 
diamatsr  md  :7h£n  closed  zhe   westerly  end  extended  in  between  the 
posts  a  liatanvTe  of   'ii^a  or  mor'j  inohea.  Trie  gate  when  cloned 
extanddd  froia  I'our  to  sev.-jn  inohea  beyond  ths  posts  Sft  at  the 
westorly  end.   In  orier  to  open  the  gate  it  was  necessary  to  shove 


|-iffq  i^rf  Y^^Qwoo  Sift  tterfj-   .neoo     ;M  gnirieuq  moii  ioo^e   J.isvsiq  o* 
Wjb  »o£r  IsTiijpffi  ton  8JSW    tdau  fni/  ^Ji. 

j      '"«^  .!tltfi:ijBlq[  ^ri;^  '^o  eojtcJaax  \      .no- 

tflce  fce^ctfyJar:.  'ortolrivo  exfj  raoit  Jtm/ol 

'On^lXqaioci  -«;  ?>d  J'on  tXi/o--  j^ 

ilt  tutia  a»diit  -tsAt  .,b9i^urt»qQo  oa  a«w  a^isg    j  ,3niii5;. 

«  *on  -jijw  i-t  nerftt   ,flsqo  jalTra  avtied  ^uiaijptiQ  .'ia  a;uf8^  .Ii/ow 

.ewJjjtfj&tfa   ^di   liJi*-  aojii^llqisro:.  3 

soneiiv?   9.:.:f   t8i{^«^fr      ,ai   aira  tiw   ,•-  Jtix^or.  sift  al  iio- 

^BonBTs^^lt   ©if  JJjX  si  «T«nT      .laai^.tl'hiiial  c-  /.-roxla 

t©*»oqqua  a^w  in^  ifv^cd  oJiup  6««.ii|^  axil     .aXLLia  »4*  al  eao  Jb«« 
'{Xi»*8*©  6.  .;!»*£ooX  aJaoq  ow.-t  aaawTacf  XsaXnIlJxe  aaosiiq  aco-xo  x«^ 

rtriaolo  al     .tne  ^IiuJeaw  ariJ  ;fcjB.  tja-t^soq  9mt  ,hii^   ,af*  Xire 

T^  tavorfa  xi9if;t  Las     aoi^iauq  oJiri  sffwy-v 

.i-u  iiii/o*  ^1  :io  fc«3  ^xvo^aaw  ad?  /it9*a«e 

ni  eirfoai  8  (»i*w  a^aoq  Bill      .taxi;  adtso^  xsrrai 

v»v?»cf  nl  tei>q»Jy»  Dna     \ciia;f«a|r  ana  taaolc  isJem^ii 
JfcenoXo  ffarfw  a.^a3  »ilT   .aoxioai   jaoa»  ao  w\x 

*aoq  aritt  £noxft«^  aedpai  ^auva  j  tfcnaJxa 

avorfe  p*  Yljaaaaoarr  «««  |i  f  ^^^  ^cLf,  «»c  3  / 


thw   same  in  an  eaattsrly  lir«ction     a    iistanoo     of  rroin  five   to 
twelve  inahos  beJore  it    .roull  h^--   p«rmlttwi   to  swir.ir  towcxrl  the 
r'.iJrcad  track  ^.o  :j.s  to  jraJir  in  oponing.     Thw  g^-te    ,■?^.9n  prcpvrly 
closed  oouli  not   be  o:'?jned  oxo«pt  by  pushing  it  in  an  eaat^rly         ' 
lireoticn  or  at   least   I'lve   iiiOhwB. 

Appt;iltje»s   claim  iD   that  t:.ie  gate  at  tha  frse   end      ill 
not   extend  fuT   enough  bftween   the  popts   to   aeoure   it   from   -j-^ringing 
open  if  hcrs«B  rubbed     i-piainat  It}  that   instead  of     e^'.t1^r.ding 
seven  inches   it  ought    to  extend  f£i,rth^r  -  p'?rhap8     to  twelVB  inches. 
This  question   vas  put   to  the  ^ury  to  be   ictermlned  by  thtrm  from 
their  oorcinon  knorvlaige,    ■.■.nJ   is  j/ukx  present?!  to  thi?  court  to  tc 
her«    latBrmined  in  the   same  n^anner.On  the    '-jpjsl  bplow  appellee 
offerai  to  prove  a  deaorintion  or  anothwr  g-;.td  at  the  farm  oroB- 
aing  and  stated  that  it  might  De     material  b«cau*ib   he  claimed     the 
other   gate  was   oono*ructed  according  to   law,      and  -^his  Z'.tv  :Tas 
not.      The   court   sustained  £-ppellant*B  objection  xnat  evidsnofi 
t.s  t;o  another  gate  vvas  not   coaapttt-nt .   Thlr,  ruling  o*    '  nj   court  as 
to  the  quoation  there  pasiied  on  was   correct,   but   :ire   think  it 
woul'i  hav«  btjcn  comptJtKnt   -'or  as  oslxvo   to  prove  by   sitpsrt  Titnesaes 
:7hat  la     considered  a  euffloiwnt  gate  to  turn  orfilr.ary  stock,   and 
how  far  the  fr«e  «nd  should  project    over   '.he   cror.s  pit?oe  on  r.'hlch 
it   reats  ■arh'^n   shut.     No   ftirther  attempt   ^as  made  in  this 
dir'iotion,     and  it  does  no^    ssem  to  h;-.ve  b«»«n  sugsif^sted  in  the 
court  below  and  io  not   suggested  here     that  the  matter  ,Tay  not 
be  properly   letwrmihsd  from   the   oomraon  kno;tledge  of    the   jjry  and 
the  judges  parking  on  "he  question.        There  are  many  caseu   in  other 
juri -dictiona,    z.nl  aOins   in   this,    'vhere     qu^^stione  of     v.'hat   ia 
and  i3  not  matter  of  con.:mon  knovledge  have  boon  dr?oii«d.   Our   supreme 
court  hae  said   "Courts  will  not  bt  pr^avuned     to  bs  mor"  ignorant         1. 
than  the   r-at  o:""  r.anklnd" .    (liunn  v  Buroh,    25  111.    'o~,    32.)    -^.nd 
"No  proof  is  required  of  faots     which  everybody  io  pr«aurawd  to  know." 
(C.   t.   &  Q.  R.   Ft.   Co.   V  yarnnr,     108  111.   533,    546.) 
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There  are     ajay  fuots  oT  couiaion  kno-rloctge  tl^t   the  jury  miy  rind 
witliout   fcxperi;   avilsnoajf  us    for  instanoe,   f.iat     tlie  •flh'selo  of 
an  automobile  shoul.l  bs  rouna  ar.a  or  the   ssjsie  height  on  oppo:d"te 
31  let!  cf  'he  our;  but  expert  svilr^noe  v.ouli    "bs  r^.qairc.i  to  inform 
a  jury  -.a  to  tha  proper    r/ac-pa-     ani  aiae  of     so.-ne  parts  oiT  tV.e 
engins.     Furra  gates  ox"  this  genwral  desoription  c.re  c;cr/in-,cn  in       I 
Illinoid.     It  ic  perluips  a  ciattor  of   oOijffionl:nov;ledge  -a-moiig  farmers 
ani  othsr  man  ?ugagc3d  in  builcting  s-nd  u;iing     then:     hew  far   '■.he   free 
and  .->houli  c;xt.ind  bet7.'c.3n  the  poeta  to  b'^i  r^j^aonably    jafe   from 
opening  by  c.r-.-Hsuxe  of   atock  c-gt-inot  the  n.iillo  of  the  ^^ate. 
Perhu-ps   thia  hno')»ledge   ia   ;iO  oor::Xi\Qn  that  a  ^udgy   should  troe-t  it 
as   such     i^r-.d  inform  himself  of  t:.e  f-ot  ^.s  '.-.a    losi  in     v?-riou!» 
rnattc-ra  of   com.v.on  kucTledgo,   vrhioh  l!«  hirr.^wlf    ioes  not     knovr, 
by  consulting  at^nlard  treatiass  cnl  being  adviael  by  men     fKmillar 
with  that  braoch  of  '.cnoTTleigts .     Baots  niay  be  of  ooxnion  knoTsrlylg©    ' 
anJ  br  treatai  a£5  such  on  a  trial  though  net     v,'ithin  the  Icnowlfslge 
of   cotie  v7oli  informed  r^L'ffib-jrs  cf  th?-  coaimunity.     If  the  prop-^r 
.-construction  of    suoh  a  gate   is   iv.   that      niaas,    it    is   still   true 

at  actual,   accurate  knr^lodge  cf  how     it   should  be  made     is 
much  cior-d  litoly  to  by   found  airong  country      jurors     than  aiTon.:^ 
ju-igos  of  the  courts. 

7<3   conoluda  that   'hs  case   ^hcull  be  tr^atsd  h3r0  as  ona      j 
:mbffiitt8d  to  the   jury  to  diftsrmlne     tne  faots     from  thsir   comiEon 
knov/ludge;   that   ths   court   cOTmitt?!  no  error   in  so   submitting  It 
because   tV.at  iiiethci  oT   trial  7?aa  acquigeced  in  by  oounsv-l  on  both 
sidus,      ani  that   it   is  not   our    luty  to    iisturb  tha  finding  of  the 
jury  on  the  question  of  th     au::ri;iynoy  of   the  gctte. 

There   is  no  evilsnce   that  the  gats  ^as  opened  by  :o~e 

person,   or   that  anybody  connvot*d     with  thi;T   suit   left   it  opwn 

oxotipt   it  ohoTm  from  marfcs  found  on.  tha  ground   that  it  was 

pushed  baok  a»v-ral  inohesand  then  pushed  on  the  ground  far 
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er-ough  open  for  horses     to  get  through.      Apcallant   argu«s   that   It 
couil  net  havs  been  no  puahcJ.  baok  ;-n:l    iroppsd  on  thf?  ground  [  ^  Jj 

exc«;;t  by  awnan  cganoy,    and    iherefor-s   that   it   wacj  not  opened 
by  ths  horses  rubbing  against  it  an  I  sxiitg^txg  aprin^ing  tn«s  board* 
but   if   it  had  boen  opened  by   some  m£.n  it    seems  probable   that   it 
would  hiv,v«  btjcn  i3\7ung  open  clear  from  inattuad  of   sorapinj  on  the 
ground.   Th^  signirics^noe  oi    these  marks     ar-  ;j.gain  iJckMi);   jorre- 
thing  likely  to  >;«  bettsr  unieratood  by  u  jury  in  an  agricultural 
oorwnunity  than     by  iawyera  rxni  juigsa.      ^e  are  not   inclined  to  |  *\ 

disturb  the  (jury's  conclusion     that  th«  gate  wus  not  opened  by  gome' 
hui;a.n  cgenoy. 

Appellee 'o   in3*-.ruotion6  £,re   criticised.      W«  havo  before  stated 
the  8ubsto.noe  cT  all  tno  iDstructions  and  ate  of  the     fcpinion  y 

that   they  fairly  present «d  the  question     to  the  jury. 

Coxinsel    'or   appeil«8   in  hlR   alo^^lnr^  argument,    comwunting 
on  the  testimony  giv«n  by  ons  of   thf=  appellant' o  witnesses,    said 
"He  has   to   testify   that  way   tol:^old  his   io'o.   Hir?   livin^y  d'?pends 
upon  it."  This   istatesnent   y,a8  objeotsd  to  as  b'^ing     improper^  and 
the  court   sustained   the  ob^f^.otion  on  that  ground.    It   i?  urp;f?d  hers      '^ 
that  notwithstanding  that  action  o^  the  court  reversible  c-rror 
was  Gomraittel  by  counsel  in  aiaking  tl:-:  t   stateneent*      This  r^Tark 
was  improper,  but   we   io  not  regard  it     reversible  error. 
There   is  no  quoaticn  or  an   exostreive  verdict.      It    i"  h«li   in 
Ccilins  V   Sanitary  District  2?0  111.    108,    siting  £  utl-orl-^les, 
that  t\i'i  tautt«r  of  prejudicial  r 'marks  by  aounsbl   1-5  one  which 
ehouli  bo  left   largely  to  the  souni  Jiaor-stion  of  the   trial  judge,  " 
and  it   should  bo  prr^sumed  that  no  misconluot  of   couunsel  mat«-:rially  1     y 
prejudiced  the  oppoi-ite  party  uiile&a  ito  prejudicial  nature 
iti   clearly  ahem  by   the  record.    In  the  present   case   coiongel  had 
the  right     to  call  the   jury' a  at   ^-ution  to  the  fact   that   the 
witness  was  an  employee  of  appellant  and     aak  tham  to  ccnsiiar 
what  effect  tiaat  might  have  on  his  testimony,   this  on  thf.  ground 
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that  one  cui^y  ^..lvir5.yB  allow  ani  liscuBB  tlie  intereat  of  want  of  iri- 
trreat  of  -.  witticaa  thut   tue  ;juiy  may  cietermlne     whether  his 
testimony  is  likely  to  be   8hi.ded  lay     his  interest.   The  rsmark 
coaplained  cr  had  no  other   or   different  effect  frcaa  what  rright 
h-aV3  bsen  reaohed     by  h.  p-^rfeotly  proper  statement.   Finiin;?  no 
revsraibis  error   in  the  r^joord,    the   judgment   is  affirmel. 

Ai  firmed. 


-at  lo  i     ■   %.    f9»t5fal  »'*  aeuosil 

j.i-gtr.   &.ai' ■ 

on  vr:tl:::J:l    ,trcn-^ *•*.:•..  yc/'     b^do-ti..  ■     . 

.  I  BtrxiVr.k 


"i  .''■ 
^ 


^'^^E?OND  dSmCT.^'  \  ^^-  I'  Christopher  C.  Duffy,  Clerk  of  the  Appellate  Court,  in 
ind  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
KKREBY   CERTIFY   that  the  foregoing  is  a   true   copy  of   the  opinion  of   the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony     Whereof,   I   hereunto   set    my  hand  and   affix    the 

seal    of   the   said   Appellate  Court,  at   Ottawa,    this 

^]ay  of in   the   year  of   our   Lord   one 

thousand  nine  hundred  and 


Ch-rh  of  the  A2:>pellate  Court. 


6577 


211I.A.  643 

AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  a^t  Ottawa,  on  Tuesday,  the  second  day  of  April, 
in  the  year  of,  our  Lord  one  thousand  nine  hundred  and  eight 
een,  within  anci  for  the  Second  District  of  the  State  of 
Illinois :       \  / 

Present--The  Hon.  DORRANCE  DIBELL,  Presiding  Justice. 
Hon.LBtJANE  J.  CARNES ,  Justice/ 
Hon.  JOHN  M.  NIEHAUS,  Justice. 
CHRISTOPI^R  C.  DUFFY,  Clerk. 
E.  M.  DAVIS,  Sheriff. 


r 


BE  IT  REMEMBERED,  thatl  af t er^ards ,  to-wit:  on 

•JUL  2  5  J9J8      thei  opinion  of  the  Court  was  filed  in 

\    I 
the  Clerk's  office  of  said  Cipurt|  in  the  words  and  figures 

following,  to-wit; 


(xen.  Ko.  6577.  Agenda    Ko.  26. 


George  late  s, 

iippe  llee , 
-vs-  Appeal   from  Peoria, 

John  !'•  Phillips , 

Appellant. 


G-Gorge  lates,  the  appellee,  was  in  the  employ  of  John  T)« 
Phillips,  the  appellant,  as  a  £yrm  lahorer.       They  ha  da   krge  , 
unbroken  oolt  tied  in  the  bam.      appellant  direoted  appellee 
to  lead  her  out  into  the  yard  for  water.       She  was  not  halter 
broken  and  appellee  said  he  ooald  not  do  it  alone.       Apj^^ellant 
told  him  to  get  another  rope  and  lengthen  the  halter  a iid  he  wuld 
help  hinu       This  was  doi£.      As  soon  as  the  colt  was  untied     it 
rushed  out  of  the  bam  door  mth  appellant  and  appellee  both  hold 
of  the  rope.      When  in  the  yard,  struggling  to  hold  the  adfc, 
appellant  let  go  the  rope.      Appellee  kept  hold  of  it.       its  loose 
end  wrapped  around  his  leg  ard  he  was  drawn  against  a  post  in  the 
3^rd  and  his  leg  broken,  resulting  in  a  pemanent  shortening,     lie 
brought  this  suit  to  recover  lor  tk  t  injury,  and  on  a  jury  trial 
had  a  wrdict  of  $5500,  w'ich,  on  appellant's  motion,  was    set 
aside  and  a  new  trial  gr-  nted.      It  the  next  trial  he  had  a 
verdict  of  $5000.      A  ronittitur  of  $2500.  was  entered  and  judg^ 
ment  entered  against  appellant,  for  $2500.       It  appears  from  the 
evidence  that  the  injury  was  pemument  only  because  of  appellee's 
disobeying  the  order  of  the  s^irgeon;  therefore  he  was  not  entitled 
to  recover  for  a  permanent  injuiy.       The  tw  verdicts  were  probably 

-1- 


•VVSd  .0.1  .C3'J 

,.•3  8*31  »glOyO 

,  ^  oil  9q[C£ -a 

,  sqliliiH  •a  itrfot 
•*ii&Iioqq[A 

•vT  iiuoU  iio  ij;oJlc[ik.a  ail;!  ax  EJaw  ,»eIi9qqB  odi  ,8&JfiI  sgios-i) 

.agi^U   Ai>^  ^erfl       .isiocfei  jbt^  b  bs  ^^itBileqgii  odi  ^aqiliixfl 

esileqqa  J^s^oErxiib  Jxffill  .^rnscf  9if;f  itl  68i;t  :Moo  iieirioidiur 

i&iisil  Joe  ai?r  arf8       .iij/w  ml  Jhsij  arf*  o^ai  Jno  laif  JbBsI  oi 

JnflliaiqA      .anolB  il  o5  ion  Jblxroo  orf  fiise  eeJiaqqa  bcs  nsiLoicf 

Wxrow  «rf  iwBiatiatf  eii^  iisif;^gn3l   jhs  aqoi  lari^onB  isg  o*  jiiri  Wo* 

Bliaa  nm  iloo  Qdi  &s  aooe  eA      ,aaob  bxjw  bMI      *iaiif  qiaif 

I  Oil  ifiod  saiieqqs  fitc-^xiBiJeqqa  if  J  A?  1006  mau  ecS  lo  *xro  berTsin 

,irco  »xl*  Morf  0*  aalCsgirtuB  ^Biaf.  oil*  ai  naxfW      •sgoi  e£it  io 

88001  si  I      ,ii  lo  Moxf  iqei  sdllac*  >    'Oi  »£f*  03  *@i   inBli^qqs 

8rf*  fli  *aoq  a  imtsga  awsib  new  3d  m  n  39 1  airf  Jbnxro^ts  J&oqqBiw  .tea 

9H     ♦aaixffi^ioife  inaaamsq  «  xii  gfiliii.f^eTr  ^nDicrxd  •gel  aicT  bna  bist 

IeIt*  ^i£ft  '■'  ^0  ^^  ,Y^t2-t  *''irf*  "2^  on  od'  iiira  sli'*  ^rfsifoid" 

*08    8BW  ,iioi;toia  b'^ubT Icqr.f:  no  ,aoi'*  ,OCxiGM  lo  ^oibiijv  £  b^d 

Q  b&d  9rf  ifiiiJ  ixm  3d*  *A      »f>8:tn  .t^  lajhi*  wai  «  iins  oMaB 

-gijut  fcxxs  beio*a9  asw  .00fiS$  lo  ta^iiHaoi  «.      .0005$  lo  *oiJ&i0v 

Drfj  moil  8*r  .  :t  TtrlG^  bneias  dnaai 

g'adXjBciqjs  lo  aaipioad  yJ.uo  Jnenaaasq  aaw  Y2ifj;fli  sif*  i&di  sonojbivs 

iolilir.9  ion  BBw  exf  wolwodj'  ;ixo93tfra  eitt  lo  tebio  ad*  aBi^scToRlb 

.(iiicfciq  919W  s*oifriOT  017*  arfli;       .^xrtitl  *n0naneq  a  lol  isvooax  0* 

-I- 


tased    on  the  assumption  tlat  he  was  entitled  to  compensation  for 
suoh  an  injury.       The  remittitur  cured  that  error  aid  there  is  no       ^ 
suggestion  that  the   judgiaent  is  excessive.       mt  it  is  ai^^ed  tlBt 
appellant  was  not  negligent;    that  appellee  was  negligent  and 
disobeyed  the  order  of  appellant,  and  tbat  the  c4urt  erred  in    re- 
fusing instructions  offered  by  appellant* 

Appellee  *s  contention  is  that  acting  on  the  express  order 
of  appellant  he  attached    a  rope   to    the  Ixilter  atikipg  the  total 
lead  seTenteen  or  eighteen  feet   loi^g;  that  aj^ellant  took  hold  of 
the  end  of  the  rope  and  directed  him  to  tate  hold  nparer  the  colt, 
which  he  did;     that  the  oolt  rushed  out  of  the   bam  and  ap.jellant 
without  first  givii^g  him  any  warning  let  loose  of  thfi  rope  when        !    / 
they  were  about  fe  rty  or  fifty  feet  from  some   psts  in    lie     yard; 
that  the  end  of  the  rope  at  once  wrapped  around  appellee*n     leg 
and  threw  it  against  a  post,  causing  the  injury;    that  Reliant 
In  so  letting  go  of  the  (?nd   of  the  rope  without  waiTiiijg  was  guilty 
of  actionable  negligence. 

There  is  little  conflict  of  evitience  as  to  the  gfcove  fucts 
excel*  whether  appellant  warned  appellee  before   lettiig  go  of  the 
halter.        Appellant  testifies,  that  lie  told  him  to  let  go,  but  is 
not  sure  whether  it  was  just  before   or  just  after  he  himself  did  so, 
Appellee  testifies  that  he  did  not  licar  any  such  order.       T'ljere 
is  other  evidence  bearing  on  the  question,  but  all  considered  it 
was  within  the  provint^^e  of  the  jury  to  determine  from  their     ovm 
vievv'  of  the  weight  of  the  evidence,  and  no  such    preponderance         1 
either  way  as  to  variant  a  court  in  disturbii^    their     finding.       ' 
We  think  also  it  wis  a  question  ior  the    jury  whether  letting    go     ] 
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of  the  rope  without  ^rnii^  ^s  nomethiiig  that  an  ordinarily  F^- 
(IG  t  man  would  not  kxve   done  under  the  ^li8  or  similar  circum- 
stances; ttet  is,  whet>Er  it  mis  or  m^  not  iBgligenGe,     With  all 
the  evidence  of  the   surrounding  c  trcuiastances  considered  reasonahle 
men  might  well  dififer  in  their  conclusion.      The  c  ourt  die.  not  err  ]p. 
in  refusii^  to  direct  a  T^rdiot.      She  trial  court  could    not       \ 
set  aside  the  ^rdict  mexAy    hecaise  if  on  the  jury  he  would    haTe  ]  ^ 
reached  a  contmiy  conclusion;  hut  he  could  and  should  haw   set    it! 
aside  if  he    considered  tte  verdict  mnifestly  against  the    v/eight 
Of  the  evidence.       He  did  not/consider  it.        Api^ll^t's  counsel 
call  our  attention  to  several  oases  a.inomicing  the  undoubted  rule 
thit  it  is  our  (iiV  to  set  the  verdict  aside  hy  reversiig  the  judg- 
ment  if  in  our  ooinion  it  is  contrary  to  the  clear  preponderance 
of  the  evidence.      We  wuM  he  more  inclined  to  gii^e  weight   to  any 
impression  we  1b ve  that  the  cnndutit  of  apijellant  v;c.s  ttet  of  an 
ordinarily  prudent  man  u  .der  similar  circumstances  hut   for     the 
verdict  of  two  juries.     It  is  a  situation  more   famili^ir  to  men 
uBually  called  as  jurors  than  to  men  acting  as  courts.     Laytien     \ 
called  from  tte  hody  of  the  xunty  may  he  presumed  to  lave    mort     _, 
faiuiliarity  with  the  subject  of  colts  and  tl^eir  care  and     are         \ 
therefore  better    qualified  than  lawyers  to  5«.y  wtet     ordimry       j 
prudence  requires.      i^pparently  twenty-four  jurors  of  the  vicinity 
where  thene   >:Erti«a  live   called  to  express  an  opinion  on  the  con^ 
duct  of  the  anpellant  tew  agreed  that  he  was  negligent  as  charged. 
He  think  the  trial  court  did  not  err  in  ap;roving  the  verdict,  and 
we  are  not  inclined  to  reverse   tbe  judgment  as  against  fee  weijit     j 
of  the  eviden:;e. 
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It  is  ingisted  that  appellee  was  negligeiit   in  not  letti:i:^ 
go  of  the  rope  when  ordered  to  (^o  r,o,  and  that  Ix-  wag  guilty    of 
disoheying  the  order  of  Ms  master  and  therefore    cannot  rBoover,  ] 
and  authorities  are  cited  in  support  of  the  rule  that  an  employee 
knowingly  a ntl  intentionally  disobe3rii^  reasonable  rul.is  or  re- 
Ipilations  established  for  his  safety  oannot  recover  if  his  dis- 
obedience is    tl«    proximate  cai.se  of  the   injury.     Bat  it  w  s  a  question 
for  tlie  j\iry  whether  appellee  heard  the  order  to  let  go  and  whetl^r 
it  was  given  fci    at  a  time  when  he  could  have    avoided  injury  Isd  he 
heard  and  obeyed*       We  are  not  inclined  to  disturb  the   findiig  of  the 
jury  that  appellee  was  in  the  c-xeroise  of  ordimry   jare    for  his  own 
safety.  i 

There  were  several  counts  of  the  declaration,  some  of  them 
charging  fects  of  which  there  is  no  proof;  as  for  instan.;e,     tint 
the  colt  was  vicious  and  that  the  rope  vias  unfit  for  use.      Ap- 
pellant -rgues  at  kngth  th,  t  under  tte  proof  no  liability  arises      ' 
under  either  of  those  allegations,  which  we   think  is  true;  but   it 
cannot  be  denied  that  the  sction  of  appellant  in  letting  go  of  the 
halter  and  its  surrounding  circumstances  ^eve  sufficiently  uharged 
in  the  declaration  to  admit  proof  of  the  facts  before   indicted. 
The  gpneral  issue  was  plead.       in  action  for  torts  plaintiff    hbj 
prove  part  of  his  chiixge  if  there  be  enough  proof  to  sustain  his 
charge.     (  O.Si  G.T.Ey.Co,  ,v.Spumey,  197  111.  471.)       If  a  count 
avers  different  sets  of  facts  either  of  which  v;ill  justify  a   re- 
covery, advantage  of  that  defect  must  be   taken  by  special  (iemurreri 
(Chicago  OityRy.Oo.,  v.O»r.onnell,  207  111.  478.) 
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The  court  is  said  to  have  return^  five  instructions  offered 
hy  appellant,  and  this  is  urged  as  error.       In  the-   orief  ttiey  are 
refer  ed  to    hy  number,  but  vre  find  no  corresponding-  numU  r  in  the 
abstract  or  record,  and  will  only  uiscass  tho®  that  are  definitely 
pointed  out  in  the  1  lief,       in  what  appellant  there  calls  numbe^ 
teethe  ^urt  was  asled  to  teU  the-  jury  if  the  letting  go  of   the 
rope  by  the  defendant  ^^«s  the  proximate  cause  of  i^ie   injury, 
still  defendant  ms  not   liable  unless  in  letting  go  of  tb  e    rope 
he  did  not  exercise  tbt  degree  of  care  and  caution  uader  -11    the 
circumstances  thar  a  i«asonabk  and  prudent  man  s imilfir ly  sit^ted 
^Yould  ItTeexercined;  and  by  instruction  number  twelve^  tlit  If    the 
defendant's  letting  go  of  the  rope  was  the   iroidmate   cause  of  the 
injury,  still  be  was  not  liable  unless  the  evidence  showed  that  in 
30  letting  go  of  the  rope  tlie  defendant   acted  in  a  oareless    and 
negligent  m-saner  in  disregard  of  the  safety  of  the  plaintiff  and 
not   in  a  way  tlst  a  reasonable  atsi  prudeuit  mx.  person  similarly 
situated  vould  have  acted.      Appellant  says  the  court  :^hould  have 
given  one  of  therie  instructions.      iJy  instruotion  numlx:  r  fourteen 
the  court  ms  asked  to  tell  tit  juiy  tmt  if  .  t   ciie  time  and  under 
the  circumstances  a  reasonebLE  c^^  prudent  isin  in  the  pi  ce  of  ttie 
defemlant  would  have  believed  tiiere  w.a  danger  in  lousier  holding 
onto  tbe  rope,  then  the  defendant  if  he  acted  on  a  fear  of  re- 
ceiving great  bodily  injury  and  released  bis  hold  vjould  tiot  be 
liable  for  damages  to  the   plaintiff  as  a  result  of  his  lettii|;  go 
of  the  rope*      Kiese  refused  instru.  tions  embodied  tpro  propositions: 
One,  tlBt  tlfi  jury  must  find  not  only  that  the  defenci.ant  let  go  of 
the  rope,    but  that  in  so  doing  he  was  acting  neglifrently.      i'he 
other  tkit  !»  had  the  ri^t  to  let  go  whatever  thf  oonsequenoeg  if 
he  reasonably  lielieved  himself  to  be  in    danger.       The   tx)urt  did 
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instruct  the   jury  that  before  they  couM  find  for  the  pliiintiff  they 
loust  find  that  the  defendant  was  Negligent  and  th&t  his   iBgligpnce 
was  the   proximate  ciause  of  the  injury;     that  the  burden  tf    was 
on  the  plaintiff  to  si  ow  that  the  defendant  was  negligent  and  he 
himself  was  in  the  exercise  of  ordintiry  care;  that  the  quertiote  of 
due  oare  should  be  detemined  by  .omparing  the  conduct  of  ttie 
parties  with  that  of  reasonably  prudent  luen  under  the     same     or 
siLiilr  circumstances;     that   tlw  plaintiff  assumed  the  risks  that 
were  naturally  and  ordinarily  incident  to  such  an  att^empt     to 
handle  a  colt,  and  if  he  wis  injured  only  because  of  tie   colt's 
indul(ving  in  the  natural  propensity  to  mm  and  break  away  then 
he  (30uld  nott  recover  for  any  injury  sustaioed  solely  iroiii  seek- 
ing to  lead  the  colt;     tb^t  the    olainti ff  could  not   reco7er  for 
the  ooDduct  of  the  horse   if  theit  conduct  was  such  as  he     might 
naturally  anticipate;     that  if  the  injury  was  the  result   of    an 
unavoidable  accident,  and  not  ijeoause  of  any  negligence   of  the 
defenti^iit,  the  plaintiff  could  not  recover.       It  appears  therefore! 
that  defendant's  instruction  numbered  ten  aid  twelve  announced 
no  principle  not  already  st^ited  in  other  instructions  but  only 
re-stated  the  definition  and  effect  of  negligence  as  applied  par- 1 
ticubrly  to  the  defendant's  letting  go  of  itie  belter*      ?ls    do 
not  think  it  w.s  error  to   infuse  thos«  instni  tions.       We     are        ' 
also  of  the  opinion  tb;t  in»tru:;tion  nujuber  fourteen  was     properly 
refused.       It  in  effect  said  thit  if  tiie  defendant  believed  hiaiself    ^ 
in  great  bodily  injury  he  mi^t   disregard  his  duty  to  the  plaintiff! 
and  act  entirely  for  his  own  ^safety.       We  know  of     no  .rinciple        i 
of  law  warranting  that  statement* 

Appellant  cites  and  discusses  many  author  it  ies  on    the 
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question  of  tiie  liability  of  cwners  of  domestic  anintilB  not  known 
to  be  vicious  on  tloB  liability  "i  the  la&ster  for  defective  loa- 
ohiiJBry  of  which  defects  tbe  servant   ht^d  notice,  that  the  laaster 
is  not  an  insurer  of  his  servant r.  safety  and  not  bound  to  provide 
him  absolutely  nafe  appliances  or  an  absolutely  safe   place,  but 
is  only  obliged  to  use  reasonable  and  ordintiy     are,  but  we  do  not 
see   tkit  tbose  principles  anii  autl-.orit  ies  control  in    tliis    ase. 
The  colt  was   in  a  sense  unsafe,  and  thai;  was  kno^m  to  appellse    as 
well  as  appellant.       It  was   perhaps  dangerous  to  undertake     to 
lead  her  into  the  yard  in  tie  nEinner  attempted.    Appellee  was 
fully  aware  of  that  danger.       If  the   judgiiient  rested  on  a  charge 
that  appellant  vbs  n^ligent  in  ordering  the   colt   to  be     taken 
into  the   yard  in  that  manner  it  woi;ld  be  necessary  to    consider 
-authorities  on  the  question  of  tie    liability  of  the  m  stssr     for 
umages  resulting-  from  obedience  to  lis  'jrder  in  doiig  an  act 
known  by  the  servant   to  be  dangerous;     but  tlie   liability  is  not 
predicated  on  that  ■.x)ndition.       The  claim  is,  .s    before     stated, 
that  appellant  and  appellee  were    engaged  in  a  dangerous  xmder- 
taki]%'  requiriig  each  of  them  to  czercise  care  and  pniaence,  and 
that  appellant  failed  to  do  so.       ^e  conclude  it  was  witldn    the 
province  of  the  jury  to  find  that  charge  sustained  by  the  evidence 
and  tliat  their  findir^  is  not  ;learly  c.nd  manifestly  against    the 
•/eight  of  the  evidence;     tk-it   the  record  discloses  no  cnbstantial 
error  of  law  prejudicial  to  appellant;    therefore,  that  the 
judgment  should  be  affinued. 

Affirnasd. 
Niehaus,  J.,  to  ok  no  part. 
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STATE   OF  ILLINOIS,    (,, 

SECOND  DISTRICT.  \  I.  Ghkistopher  C.   Duffy,    Clerk  of   the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  band  and  aifix  the 
seal  of  the  said  Appellate  Court,  at  Ottawa,  this  twentieth  day 
of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  fifteen. 


Clerk  of  the  Appellate  Court. 


jjica  9jjiJ  to  iByc 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


iegun  and  held  at  Ottawa,  on  Tuesday,  the  secon^'  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hjAndred  and  eight 
een,  within  and  for  the  Second  District  Ojt    the  State  of 
111 inois : 


»resent--The  Hon.  DORRANCE  DIBELL,  Presiding  Justice. 


Ho 


n.VBfjA 


ANE   J.    CARNES,    Justice. 

J 


Hon.  JOHN  M.  NIEHAUS,  Jibstice. 

HRISTOPHER  C.  DUFFY/ Clerk, 
a.  M.  DAVIS,  Sherif"^. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
JUL  ^5  J918        ^^®  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


aen.  IJo.  6578.  ^S^°^^  ^^o-^^"^- 

Appellant,  ,    ^         ,^       . 

.yg.  iippeal  110 m  Peoria. 

William  MOian, 

A  ppe llee . 

Qarneg,  J»- 

jffiatel  Eads,  the  appellant,  a  milliner  forty  y^rs  oU 
eamiig  $27.50  a  week,  was  struck  on  a  putlic  street  in  Peoria 
by  an  automobile  driven  by  an  employee   of  William  Moran,  t  lie  ap- 
pellee, and  severely  injured  so  tliat  she  i^s  confined  in  a 
hospital  for  several  weeks  and  unable  to  work  for  about  thirty 
weeks.       She  brought  this  action  on  the  case  ,  and  her   evidence 
sho^-sed  without  much  contradiction  that  her  actual  daciages  in- 
cluding loss  of  earnings  was  $1604.70,  without  including  anything 
for  pain  and  sufferii^,  or   lernkinent  injury.       She  had  a  verdict 
for  ?1000.      Sach  party  moved  for  a  new  trials    but  appellee  did 
not  press  Mr.  motion.      The  court   overruled  each  motion  and 
entered  judgment  on  the  verdict,  from  which  the  plaintiff  ap- 
peals and  asks  a  reversal  urgii^  that  the  verdict  wtiS  inadequate 
and  that  the   court  erred  in  modifying  one  of  Ler     instructions. 
Appellee  assigns  no  cross-error  but  argues  that  it  vBf-  within 
the   firovince  of  the  jury  to  detemine  the  aiuount  of  damages; 
that  they  were  warranted  in  assuming  tbat  some   of  tl.e     items  were 
unnecesary  or  exaggerated,  and  that  appellee's  driver  was  not 
negligent  aid  appellee  was,  and  therefore  she  should  be    held 
not  entitled  to  any  damages. 
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It  is  the  duty  of  this  court  to  reverse  a  judgiaent  where 

the  d  amages  awarded  are  clearly  imidequate.      Courts  hesitate 

to  disturb  "verdicts  on  that  ground  where  tbsre  is  no  Legal 

standard  for  computing  damages  as  in. cases  of  slander  and  libel, 

or  injuiy  to  the-    person  where  damages  must  be  based  on  paid  and' 

suffering  or  oermanen*    disability,  or  where  exemplary  damages 

are  warranted  and  awarded*  ■    But  even  in  the  latt©-  class     of 

cases  verdicts  are  set  aside  be  can  tie  of  inadequacy  of  the  damagejB  / 

awarded  if  at  first  blush  it  is  plain  that  the  verdict  is  much    I 

less  thin  it  should  have  been.   (  47  L,R.A,33;  L,H.iv,1915l'  491;    ' 

Paul  v.Leyenl^erger ,  17  IIU  App,  167 j  Kilmer  v.Parrish,  144  ilU 

App.  270;  Orr  v^Wahlfeld  n%.   Go.,  179  ill.  App.  235;  DePreitas 

v.llones,  130  111.  App.  195)      in  the  jre sent  case  there  can  be 

no  question  that  appellant  suffered  more  tban  $1000.  (iamages 

object  to  legal,  accurate  computation  which  she  m.3  entitled  to 

recover,  with  a  further   rxibstantial  sum  for  other  injuries  rest- 
more 
ing/largely  in  the  opinion  and  discretion  of  the    jury  if  the   issue 

of  negligence  mis  found  in  her  lavor. 

The  jury  &und  that  issue  for  the  plaintiff;  therefore, 
their  verdict  is  incoiffiisteut.       Kotwi  thstandii^g  no  cross-error 
is  assigned,  we  would  consider  whether  vie  ought  i.o  reverse     the      \ 
judgment  and  remand  the  cause  for  another  trial  if  we  were     of        I 
the  opinion  that  the  verdict  on  the  opiestion  of  negligence  was        ■. 
30  clearly  against  the  weight  of  the  evidence  as  to  call  for    a 
reversal  on    that  ground  had  cross-errors  been  assigned;  but  we 
are  satisfied  that  the  trial  oourt  would  not  lr.vc  been  warranted 
in  directiig  a  verdict  for  the  defendant,  and  tha;  we  would 
not  be  larranted    if  cross-errors  were  filed  in  reversing  the 
judgment  without  remanding  the  case;  therefore  ,  the    judgmeat 
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should  be  reversed  ani  the  cause  reiianded* 

The  only  othe     error  suggested  is  that  the  oourt  laodified 
an  instruction  as  to  tk   iceasure  of  damages  offered  by  ap,jellent« 
It  is  aigued  that  elementG!  of  daiiEge  concededly  proper  to    be 
considered  were  omitted  in  the    modified  instruction    so  given. 
Appellee  answers  tlBt  the    instruction  properly  understood  is  not 
open  to  that  objection,  and  that  it  ir>  no  more  subject  to  that 
criticism  since  its  modification  th-m  it  was  before.     The     in- 
struction seems  to  us  ^open    to  appellant's  objection.        '?he 
judgiiient  is  reversed  and  the  cause  rauanded. 

Reversed  and  Reioanded. 
Niehaus,  J,  took  no  part. 
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'"^^SECOND  DISTMCT.^'  [  ^®-  I'  Christophke  C.  Duffy,  Clerk  of  the  Appellate  Court,  in 
nd  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
IKREBY  CERTIFY  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
he  above  entitled  cause,  of  record  in  my  office. 

In   Testimony    Whereof,  I   hereunto  set    my  hand  and  affix   the 

seal    of   the   said   Appellate  Court,  at   Ottawa,    this 

(Jay  of in   the   year  of   our   Lord   one 

thousand  nine  hundred  and ■ 


Clerk  of  the  Appellate  Court. 

(7721-500-5-13) 


6480 


211  I.A.  646 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


eg-un  and  held  at  Ottawa,  on  Tuesday,  the  second  dafy  of  April, 
in  the  yea^r  of  our  L.ord  one  thousand  nine  hu^red  and  eight- 
een, withiA  and  for  the  Second  District  of/the  State  of 
Illinois;    \ 

resent--The  Hon.v  DORRANCE  DIBELL,  Presigfe'ing-  Justice. 

'^  J 

Hon.  'DUANE  J.  CARNES,  Justice. 

Hon.*— V^HN  M.  NIEHAUS,  Jyltice. 

1  •/ 

CHRISTIoPHER  C.  DUFFY, /Clerk. 

E.  M.  CAVIS,  Sherif/. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

8161  ^7   inr       *^^  opinion  of  the  Court  was  filed  in 

:ie  Clerk's  office  of  said  Court,  in  the  words  and  figures 

allowing,  to-wit: 


Gen.  IIo.  6480. 


Agenda  9. 


George  P.  Patterson,  as  adminintrator 
of  the  Estate  of  nilliain  Hariy  Penry, 
Deceased, 

Defendant  in  error, 

-TS- 

Willia  ,  J.J.  ckson,  as  i^ceiver  of 
CMoago  OS  iilastern  Illinois        Railroad 
Company, 

Plaintiff  in  error. 


Writ  of  error  to 
Circuit  Court 
Iroquois  County. 


Niebana,  J. 

This  is  a  suit  brought  by  Geoige  F.Patterson  as  administra- 
tor of  tie  Estate  of  William  Harry  Penry,  deceased,  for  the  "benefit 
of  the  widow    and  next  of  kin  of  the   deceased  against  the  plaintiff 
in  error,  William  J.  Jackson,  as  Receiver  of  the   Chicago  &  Eastern 
Railroad  Company,  to  recover  damages  alleged  to  have-  been  sustained 
by  F-aid  widow  and  next  of  kin  because   of  the  death  of  Peniy  viho  is 
alleged  to  have  been  killed  by  the  n^^ligence  of  the  plaintiff  in 
eBDr's  servants  in  the  operation  of  a  railroad  train  throu^    the 
village  of  Gilford  in  Iroquois  county.      The  Chicago  &    Eastern 
Illinois  Railroad  runs  throu^  the  village  of  Llilford  in  a    north 
and  south  direction,  and  crosses  Jones  Street,  the  main  str  et  of 
the  village,  practically  at  right  angles.       There  are   two    main 
tr^ecks,  the  south  bound  trains  use  the  westerly  track  and  the  north 
bound  trains  use  the  easterly  tmck;  there  is  also  a  sidetrack  at 
the    crossing  located  east  of  the  north  bound  fmok.       On  Septemb^  i 
18,  1915,  about  eight  p.  m.  Penry  ws  coming  frooi  his  home  apparent- 
ly goii^  to  the  business  part  of  the  village  on  the  northerly  side 
of  Jones  Street,  and  was   in  the  act  of  crossing  the  south  bound  or 
westerly  railro  d  track  when  he  w;     struck  by  a  train  consisting  of 
a  loccuiotive  and  a  caboose  ranning  south  through  the  village/       The 
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train  was  an  extra,  and  was  running  at  a  speed  v^ichv/ag  variously 
estinEted  by  witnesses  at  from  20  to  50  miles  per  hour,       TJere  are 
several  charges  of  n^ligence  m£i  r  in  the  declaration,  includi  i% 
the  nining  of  the  train  at  an  exceedingly  hi^  rate  of  speed;    a 
violation  of  the  provisions  of  tie  village  ordinance  by  exoeeding 
the  speed  limit  fixed  thereby;    ^Iso  the  failure   of  plaintiff  in 
error *s  servants  to  opeate  or  ring  the  signal  or  alarm  bell,  which 
was  maintained  at  the  crossing  by  the  plaintiff  in  error  for  the 
purpose  of  warning  oersons  of  the  aj^roach  of  ^ins.       Tlie  general 
issue  waj  filed  to  the  declaration,  ani  the  sage  proceeded  to  trial, 
which  resulted  in  a  verdict  and  judgment  for  defendant  in  error 
In  the  sum  of  $4500.00;  and  this  writ  of  error  is  prosecuted  from 
the  judg'iient. 

The  principal  errors  assigned  are  the  refusal  of  tie  court 
to  direct  a  verdict   for  the  defendant   because  it   is  claimed  that 
the  evidence  conclusively  shows  that  the  deceased  was  guilty  of 
contributory  negliegene    and  that  therefore  legally  there    was  no 
right  to  recover;  also,  that  the   aourt  errpd  in  admitting    the 
ordinance  of  the  village  of  Milfoil  regubting  the  speed  of  trains 
ru  ning  thrcu^  the  village;  and  in  admittiig  in  evidence  the 
entire  verdict  of  the  coroner  V,  jury,       TbB  contention  of  the 
plaintiff  in  error  with  reference  to  the   bok  of  proof  of  the 
publication  of  the  ordinance  of  the  village  of  L'iilford  referred  to 
vw  do  not  regard  as  woll  taken.       Section  4  of  article  5  of  the  act 
providing  for  t>e  inooporation  of  cities  and  villages  provides, 
that  "all  ordinances,  and  tiie  date  of  publi.;ation  thereof,  nay  be 
proven  by  the  certificate  of  tlie   clerk  under  the  seal  of  the  cnrpora- 
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"tion.      And  when  printed  in  cook  or  iDamphit  fom,  and  purporting 
to  be  publisbBd  Toy  authority  of  the  Board  of  Trustees  or  tlie    City 
Council,  the  same  need  not  be  othenviae  published;  and  such  book 
or  pamphlet  shall  be  rec4i7ed  as  evidence  of  the  passage  and  legal 
publisation  of  such  ordinances  as  of  the  dates  ncntioned  in  such 
book  or  pamphlet,  in  all  courts  and  places  without  flirther  proof,"  \ 
The  ordinance  in  question  was  offered  and  put  in  evidence,   printed 
in  a  book  containing  the  revised  ordinances  of  liie  village  of 
liilford,  and  purporting  to  be  published  by  authority  of  the  Board  oi 
Trustees  of  the  village;  and  it  appeared  from  the  ceifcificate  of  tiie 
village  clerk,  under  the  cDiporate  seal  of  the  village,  that     the 
ordinance  w  s  published  in  this  way  on  the  date  of  July  12th,  1915. 
This  mis  a  sufficient  compliance  with  the  requireiaQats  of  the  stetu 
and  of  the  proof  of  the  publication  of  the  ordinaii^e.      Standard    v 
Tillage  of  industry,  55  111.  App.  52.>.      The  verdict  of  the  coroner ♦s 
jury,  which  was  admitted  in  evidence,  contained  in  addition  to  the 
findiig  that  William  Harry  ?  enry  oaiiie    to  his  death  by  being  struck 
by  engine  |846  Extra,  go  in;;  south  on  the  0.&  K.  I.  R.R.  tracks  in 
the  village  of  I'llford,  the  follwingb-      "l*rom  tiie  evidence  teken 
we  fii^  th<:t  the  signal  service  is  out  of  repair;  ;ind  that  the 
speed  of  train  is  in  excess  to  the  safety  of  life  and  limb,  and 
does  not  conform  to  the  ordinance  of  the  vi^tge  of  Llilford."    W^ 
arr  of  opinion  ttet  that  part  of  the   coroner's  verdict  which  is 
above  quoted  should  not  have  been  admitted  in  evidence.         The 
finding  that  the  signal  service  was   out  of  repair,  and  that   the   city 
ordinance  was  violated  by  the  speed  of  the   train  ms  not  of     serious 
import   in  this  case  because   theae  matters  were  established  "by  other 
evidence;  and  ve   are  not  holdipg  that  it  would  not  ha^  hen  com- 
petent for  the  coronor's  jury  to  have  cade  a  finding  of  the  rate  of 
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speed  per  hour  at  w;  ich  the  train  was  nmnipg  as  oie  of  the  iieterial 
sircumstances  relatii?g  to  and  connected  with  the  death  of  Penry. 
But  the  findiig  that  the  speed  of  tl«  train  was  in  ejcess  of  what 
^as  required  for  the    afety  of  life  and  limb  hy  the  ooronor»s  verdiitt 
iirectly  fixed  upon  the   plaintiff  in  error  a  civil  liahility  by         \ 
ietemiinii^  that  plaintiff  in  error's  servants  wer    guilty  of    a 
jrave  violition  of  duty.       "It  is  not  withint    the  province  of  a 
Doronor»s  jury  to  fix  the  civil  liability  of  any  one  growing  out  of 
an  accident     resulting  in  the  death  of  an  injured  person."     Novitsljy, 
idmr.  v.KnickerhocIsEr  Ice  Co.,  276    111.  102;  Horris  ob  Co.,  v 
Industrial  Board,  284  111.  67.       Where  a  person  is  killed  accidental- 
ly, as  in  this  case,  by  teiig  run  over  or  struck  by  a  railrotid  train 
the  legitinate  object  of  the  coronor's  inquest  is  fulfilled  in  the 
findirg  that  the  death  of  the   deceased  was  caused  by  being  run  over 
or  struck  by  a  railroad  train, "without  inquiry  Aether  it  was  thraigh 
any  one's,  or  w  ose  nt^ligpnce."      i^oria  Coinage  Oo.v  Industrial 
Board,  284  111.  90.       It  is  a  reasonable  inference  that  the   introduc- 
tion   of  the  part  of  the  coronor's  verdict  referred  to  had  a  pre- 
judicial effect  upn  the  minds  of  the   jury  in  passiig  upon  the  question 
of  the   pilntiff    in  error's  liability,  and  therefore  was  reversible     \ 
error.      "Phe  question  of  contributory  negligence  raistd  in  frla  case 
was  one  fot    the   juiy  to  determine  as  a  question  of  fact,  and  the 

court  therefore  properly  refused  to  direct  a  verdict.       For  the 

A 
error  indicated,  >  owever,  judgment  is   reversed  and  oause  reriianded  for       ^ 


another  trial. 


Judgnent  reversed  and  cause  remanded. 
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^'^^s^'^Dis™!''^'  [-•  I,  CHRISTOPHER  C.  DuF.Y,  Clerk  of  the  Appellate 
Ck>urt,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

jja^y  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLAT 


egun  and  held  at  Ottawa,  on  Tuesday,  the  second  day/of  April, 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and  eight 

een,  within  and  for  the  Second  District  of  tljll  State  of 

111 inoi  s  : 

resent--The  Hon.  DORRANCE  DIBELL,  Pres id ing  /us t i ce 

Hon.  DUANE  J.  CARNES ,  Justice. 

Hon.*-<f5HN  M.  NIEHAUS,  Justice. 

CHRISTOPHER  C.  DUFFY,  Clerk. 

E.  M.  DAVIS,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

III!  Op-  -«-/»      the  opinion  of  the  Court  was  filed  in 

JUL25,WW 

he  Clerk's  office  of  said  Court,  in  the  words  and  figures 


ollowing,  to-wit 


4        ».»■? 


\Vv* 


d.tit 


Gsn.  No.  G539. 

The  People  of  -^h©  State  of  Illinois. 
Deftrndant  in  error. 
V8  Error  to  C.-.  Ct.  MoHtsnry. 

Ben  Silver,   Plaintiff  in  error. 

NiehauB,  J. 

The  plaintiff  in  error,  Ben  Silver,  waa  tried  in  the  county 
court  of  MoHenry  Coxmty,  upon  an  information  f iledagainst  him, 
containing  twenty  coimta,  for  selling  intoxicating  liquor  in 
anti  oaloon  territory;  and  the  jury  r^^turnsi  a  verdictfinding  him 
guilty  on  five  coiinta  of  the  information.  A  motion  for  a  new  trial 
was  ther'iupon  made  by  the  Plaintiff  in  error  hased  principally 
upon  certain  matters  a  leged  as  newly  iiscover-  d  cvidenoe 
in  artidavita  which  he  filed  in  connection  therewith;  but  the 
motion  was  denied;  also  a  motion  in  arreat  of  judgment. 
Judgir.ont  was  rendered  on  the  verdict  of  the  Jury;  and  tht  court 
aentenoed  the  plaintiff  in  error  to  confinement  in  the  county 
Jail  for  a  period  of  thirty  days  on  each  of  the  16th.  17th.  18th. 
19th.  and  20th.  counts  of  the  ini^ormation,  (which  were  the  oounta 
referred  to  in  the   verliot  of  guilty)   and  making  an  aggregate 
time  of  imprisonment  of  150  days.   It  was  also  adjudged  by  the 
court,  that  the  defendant  pay  a  fine  of  $100  on  each  c£  said 
co\inte.  From  the  judgment  and  sentence  mentioned,  plaintiff 
prosecutes  this  writ  of  error.  The  principal  ground  urged  for  a 
reversal  of  the  judgment  is  *he  refusal  of  the  court  to  grant 
a  new  trial  because  of  the  matters  set  up  in  the  aT'idavits;  and 
it  is  also  contended  that  the  court  erred  in  the  giving  of  some 
of  the  instructions  for  the  pe  pie.   It  is  alleged  in  the  affid- 
avits that  Sam  Kaplan,  who  wag  a  witness  against  the  plaintiff 
in  error,  made  r^'peated  efforts  to  procure  testimony  against 
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■  L   «8x/£xfeiII 
^Cttwoo  ©rf*   ffi  beii*  8X5^   ,i9vI18  floS   .loiisj  nl  "ilt&alslq  8ifT 

al  Toi/piJC     gni^jioixolnl  gnlllea   lol    ^a&nitoo  ^;tnow:f  gninijid-noo 

Lstrjf  wan  £  lol  noitom  A     .noi^^orxolni  sd^f   ^o  &t£tuoo  evil  ao  ^;;flli/s 
XLljiqloaliq  Jb8«-8Cf  toi^s   nl  lll*flidX<T  su'if  ^d  eijam  noqi/eiarf*   bjsw 

Bdf     tud  {dftyfOiBAi  aoL&oaaaoo  at  JbtXi^   9rf  rioiifw  8*lvj3Jtiilj3  ni 
•  inoffl^lut  ^^  tcsn^  ni  xioi^fom  js  osX^   iX>8Xa9Jb  bbw  rroi^om 

^*nifOo  srf*  ni    tnemBaltaoo  oi     iotsq  al  I1ttala£q  ttdi  b9oaeta9B 

.rf*8X   .d^VX   .rf*3X  Bdi  lo  rfo^ae  no  a^fAfc  ^irtdi  lo  Loiieq  *;  toI  ll^i 

8ifxu/oo   srft   »%e«  ifoMw)    ^aott£mto':al  Q:ii   lo  b^ouoo   .iI:fOS  bna  ,iitQ^ 

eiJi^txysj^  itjs  3nX:i£aj  fcnjs      (^tflii/g  lo  •^'oii-tsifm^  fl;l  0*  teaiGls'i 

erft  vd  t8^.iIjjtJ&«  081/3  ajBW  i-I      .i^jiii  05X   lo  ^nRfflXiosXttqxHl  !ko  dml*' 

t'ijijs    Y)  rfo^e  no     OOXj  ^o  enl't  jb  ^jsq  tasinelat   ericf     tAd:}   ^tr!Jo: 

WltntJtlq   ^b9ttoita9!B  loned'nsa  baa  tnsaisJbu^  til^  fflO'x'?     .sj-auoc 

f  £     tol^  iasox/  truioi7=  Xisqlotiiiq  arfT     .lotia  lo  ifXxw  aid*  aetfifooaoic, 

tnjBTg  od-  d'lijoo   od*   'io  X^aul  torajiut     arii-  ^o  Xjsaaavon 

ba£  ;a;fiv/.-tl'"!«  Qxf:f  at  qx;  d'aa  a%8;t^£M   9tf7  lo     aau^oscT  X^li^  xran  j^ 

oaioe   ^o  gnlvla  ^rf*  nX  Jbeiia  ituoo  6dt  t,nd&  b^baetaoo  oaX*  at   *X 

..it  nJt  Jbe^sIXis  aX   ;fl      .aXq  aq  9dt  io1  aixottfoui^enX  Bdi   lo 

l^l;fnXj3Xq  erf^  tunia^M  asantiw  a  i^jsw  oxfw   ^oaXqisCI  ouoe  ^«rf^     a^Xv^ 

tanXjBgja  x^omi&oct  axucoiq  o*  a*'ao!t1e  I>e*j3©q"i  Bbjua   ^tcoito  flX 


the  plaintiff  in  error;  and  one  Isaac  Levieon  atatee  in  an  affi- 
davit, that  he  was  approaohed  by  Kaplan  in  the  city  of  Chicago, 
and  solicited  by  Kaplan  to  teatify  that  he  had  bought  Liqxior  from 
the  plaintiff  in  arror,  whereupon  he  replied  to  Kaplan,  that  he 
couli  not  30  teatify,  beoauso  he  had  never  bought  liquor  of  himj 
he  also  atatcs  tliat  Kaplan  told  him,  that  the  plaintiff  in  error 
had  given  him  a  beatingj  and  that  he  wanted  to  get  even  with  him. 
Another  of  the  affidavits  filed  is  by  Max  Dunn,  who  states,  that 
he  was  pr':!aent  in  the  city  of  Chicago  when  the  conversation  betwe-^n 
Kaplan  and  Leviaon  took  place,  and  oorroboratos  Levi son  as  to 
what  was  said  between  them. 

Another  affiiavlt  T^ith  refereno©  to  ^he  same  matter  is  by  John  J. 
Panosh,  wno  swears  that  Kaplan  approached  him  on  the  street  at 
Harvard,  and  wanted  him  to  tisstify  against  f-e  plaintiff  in  error} 
an  lafci^ed  him,  if  h«  wouli  not  testlify  that  Silver  gave  him 
drinks  of  liquor  while  he  was  working  for  him;  "but  that  he  Panosh 
refused  to  lo  so,   and  told  him  that  he  did  not  gwt  any  drinks  from 
Silver  while  h«  was  workinr:  there.   In  as  much  as  none  of  the 
parties  making  affidavits  teatiiied  in  the  case  it  is  clear,  that 
the  purpose  of  the  affidavits  is  to  ahow  that  Kaplan  had  a  feeling 
of  resentment,  ill  '.rill  or  malice  ac^ainst  the  plaintiff  in  error; 
and  contained  matters  that  would  tend  to  impeach  Kaplan&s  ortdi- 
bility.  The  gen*- al  rule  ia,   that  a  nur  trial  will  not  be 
granted  to  afford  an  opportunity  of  impeaohing  a  wltneos.  Cochran 
va  Arrmon  1  6  111.  315;  Fletcher  v  People  117  111.  184,   There 
are  exoeptions  to  the  general  rule;  but  in  this  oase  the  evidence 
outside  of  Kaplan^s  testimony  was  clearly  sufficient  to  sustain 
the  conviction-;  and  it  ia  apparent  therefore  that  the  rule  ap- 
plies and  not  t  e  exoeptions.  Tne  other  affidavits  filed,  contain 
statements  of  several  parties  to  *ho  effect  that  Mrs.  Agnes 
Sohappel  (rho  was  a  witne  s  against  plaintiff  in  ^rror,  concerning 
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^os&oidO   ^o  Y^-to   9^^  ol  nleXqaS  ^cf  Jborip-uonqqas  iait   erf  ^jarfJ'   »*lyjt.' 

{mtd  \o  ^ouptl  fd'^uod  leven  tJBxf  oecf  ,^4*89^  oe  ton  tluo 

10713   rri  lll^nlAlq  m'c*  *«xf*    ,mlri  ijio*  aalqal  t&iii  BState  oaljj      ^.i 

»atd  rf*Jtw  09VS  ^e^  o:f  LeJnjBW  erf     tjsrf*  tn£  (gni^isscf  s  mid  xievifs  £>JWf 

tjsrf^t    ,tetJB*«  oriw   ^nswd  z£U  ^d  ai  bsli^  a&tvj±tl^A  9d^  *zo  indtoaX 

n?9K^tftf  troltJ3Bi*vaoo   9dt  aodrt  ogjsolrfO  Id  t*<^«>  «rft  nl  fitoes^q 'aiw  ^rf 

*  ar  floeiveJ  •a^'fliocfOTioo  tajs   ,eojelq  afoof  xxoulveJ  !>«*  «jjilqs:j 

, m9d t  A9ttyrf 9 if'  blah^aan  fadn 

,Jt  adol  xd  ei  rottjm  om/je  erf?  of  tOffeie^sT  d^bf  fiyJiftJId  "^tidfottk 

tM  &99'. '  ao  mid  bBdosorqqji  asLq^J  tA:'S     siiiewe  ottn  '  ^dBOtta^ 

(loiie  cJt  ItlrrrJtaiq  e'T  fetitJrg^  \1tfQbt  ot  aitA  bvtasnt  knjs   ihr£^tsH 

mtd  eVjsg     rravIiS  tsdt     t^^asS^  >ort  tlx/Ow  erf  11    ,alrf  l;eft:4aJ  its 

rfeonjsT  erf  darfj  *xx?  jmirf  10^  gnliiow  ejBW  erf  tfXlrfw     tox/plX  lo  e^Iniii: 

.iozl  i'itttjb  xnje  ^-"^   *ofl  tifc  erf  ^*^.f' mid  bioitr.::     ,02   or    oS  JLsewlwi 

erf*  10  ertoa  B.a -rfoi/tt  ba  at    '.'^d«rf?'$nW'iow  sir?  Drf  eXlrfir    -ItevIlS 

tadt   ^tABlt  6t  tt  esjso  erff'^^irl  bbl\ltni>&  BtlyjUifi^ji  '^niiam  nalitxiq 

galXeel  £  iarf  njftiqiCT  fjBrf?  iro^B  o^  eJt  e^lv^titli  erf^-Tio  eaonrtuq  s   j 

jioiT  '^ffiifilq  erf*   ;fQnl£?^£  tolXjstt  10  XXl-^  XXl    ,*n9m*rtseei  io 

-ii^^io  BAnjilq.BX  rfojseqmX  OJ  £ceJ'*lbIx;ow  tadt  utnffza  bnttltTtioo-bn^ 

erf  Jon  XXlw  l&lrf  "^titr-is'tAdt     «el  elut  £»r-§neg  *rfT'.t*i^i^ 

■  fljBirfooO   .eaeot^lv'  .-j  gRlrio^oqii  ^b  t^l^i^sio^I^  oii  fctolltji  oa  Jbe^naig 

etsn'T     .*8X   .£11  TXX  eXqoe?  t  lerfo^el*?  {218   .XXI  d  f '  ftOmTA  av 

ooneJblve  a.<*  eeio  alrf*  ni  ;f0rf  jeXiri  Xjsieryrg  erfy  o?  enol^qeolte  eijs 

aljatkuSi  6t  fttBlii  -fliielr.  lOmld-aef  ••njsXqjsSfo  etlitfuo 

~q£  eXxxT  erfJ-  ^Arf*     BToleierfs   tnntJiqqa  ni  ftttta  tw'^*o^''^noo  •*'^* 

'^i.3cfrroo   tfceXll     ettlyjeiitlB  larfio  iirff     .arroltqtiexe  e  .f  toer  b/ijs  aelXc 

8s»ngA   .eiM  ifaiiy  Jool^*  eilf  J' 0*  iel*i4q  Xjstavse  "^o  a*ii»me*«tf^e 

Snlcrreoxioo    jTOli*   ni  MJtt'ffifilq  tafti«?j«  a   •rrttr  £  atw  orfw)   Xeqq^irfoS 


the  aale  uf  liquor  to  hor  husband  Stanluy  Schappal)  had  admitted 
at  dlfrcr^nt  tiniea  tr^at  she   was  not  really  married  to  Stanley 
Schapp«l;  a.ni  t:.i-t  hs  '.vas  not  her  husband.  The  question  as  to 
whether  t;ie  Sohappels  were  Isge.lly  rrarried  oould  not  'rop-^rly   \    ^ 
bu   adjuiioated  in  thla  kln:l  of  a  oase;  am  tn.-;  -tvidenoa  would  not 
b«  oompBtent  even  to  affeot  the  orediliility  of  the  witness. 
Tne  motion  for  a  nevf  trial  was  therefore  properly  overruled. 
There  ia  ap  arently  some  ground  for  critloiam  oon- 
cerning  the  number  and  volume  of  the  inatructions  given  for  the 
people  on  the  nature  and  limitations  of  a  r':?a9onable  doubt;  but 
we  fini  no  erroneous  iefinitione,  or  etatenients  in  the  instruotione, 
whioh  oould  havemisled  the  Jury;  but  apparently  the  instructions 
on  both  sides  exceeded  the  requirc»mentB  of  the  occasion  and  the 
oause  in  extent  and  volume;  but  taking  them  all  together,  the 
law,  applicable  to  the  oaee  is  stated  with  substantial  ccrreotnwas 
there  is  no  reversible  error  in  this  feature  of  the  case. 

T'.e  court  crrel  however  in  fixing  the  term  of  the  imprisonment 
of  the  plaintiff  in  error  in  gross.  The  rule  established  by  the 
supreme  court,  where  a  defendant  is  sentenced  ur.on  different 
counts,   ia  to  fix  a  specified  time  under  each  count;  and  also 
state  in  the  sentence  tl;at  the  tin:e  under  one  shall  begin  at  the 
expiration  of  the  tirne  under  the  previous  one.  P«;cple  v  E'liott 
372  111.  592.  For  the  purooae  of  correcting  thits  error  in  the     \ 
sentence  and  judgment  t'e  case  must  be  reveraed;  and  it  ia  remanded 
with  directions  to  the  county  court  to  enter  a  proper  Judgment 
and  aentnnoe  in  accordance  with  rule  referrei  to. 

Reverse!  and  r'-maniei  with  iiroctions. 
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Tol^ouTitaftl  9i{.t  al  aifn9.Tto;t*u^     x,    »Bnoi*iniisf    euonnonei  on  tail  ev. 

.iol*ci;t*eni:  erf*  vlfaBtJViic^A  tud  (ifTu  .XbIkqvxixI  ±Ii/oo  iloixln 
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^^"^SECON^Dismi^T^^^'  H"-  I,  Christopher  C.  Duffy,  Clerk  of  the  Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

(Jay  of         ^ in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COUR 


,./ 


;gun  and  held  at  Ottawa,  on  Tuesday,  the  iecond  day  of  April, 
in  the  year  of  our  Lord  one  thousand  pine  hundred  and  eig-hi 
een,  within  and  for  the  Second  Dist^^'ict  of  the  State  of 
Illinois :  / 

resent --The  Hon.  DORRANCE  DIBELL,  I*residing  Justice. 
^^Jon.  DUANE  J.  CARNES,-  Justice. 
HbnK'ifOHN  M.  NIEHAUjS,  Justice. 
CHRISTOPHER  C.  DU^FY ,  Clerk. 
E.  M'.  DAVIS,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

JUL  4r5  1918  *^®  opinion  of  the  Court  was  filed  in 

he  Clerk's  office  of  said  Court,  in  the  words  and  fig-ares 

'ollowing-,  to-wi  t : 


if  i  } 
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Gsn.   No.   6543 

ViTilllara  Sorcnson,      appellee 

vo  Appeal  from  otivrk. 

Lee   Ccx,  appellant. 

Hiehauo,    J. 

In  tble  oa66  William  Screneon>   the  appellee?,  sue!  Lee  Cox 
the  appellant  .'or  the  value  of  &  mare  o^-ned  by  him,  which  was  tored 
*o  appellant's  stallion  claiming  that  ineuoh  broeling  the  mare 
wae  injured  becatuse  the  stallion  male  an  improper  connection  and 
an  entry  into  The  rectum  or  the  mare-j   and  that  from  V.\&   injuring 
thereby  received  the  mare  iied«  The  oaae  was  tried  on  appeal  from 
a  Jur,tioe  of  the  Peace,  in  ':he  Circuit  Court  of  Stark  County; 
and  the  appellee  obtained  a  veraict  and  Judgmgnt  for  $1S0.  and 
this  appeal  ia  prosecuted  fro^i  the  judgment.   The  only  question 
raised  on  appeal,  to  r-verse  the  judgment,  i3  one  of  fact,  as  to 
whether  or  not  the  groom,  who  was  handling  the  stallion  for  the 
appellant  for  breeding  purpoeee,  waa  guilty  or  negligence  in  not 
giving  proper  asolstance  to  the  stallion.  The  svld-jnco  ttnls  to 
show  that  it  is  often  neceseary  to  assist  the  stallion  in  breeding 
to  a  mare,   to  make  the  proper  entry  and  connection,  ana  to  sjivw 
thie  aaaistance  is  the  function  of  the  groom.   In  this  case  the 
proof  showa,  that  w\.n  the  stallion  mounted  t  e  mare  the  groom  wae 
eix  or  eight  fewt  away  from  lijcs  tnw  place  n'nwro>copiula6lon  wae  to 
tac^  piaoo,  and  not  in  poaition  to  give  any  assistance  to  the 
stallion;  nor  to  prsvcnt  an  improper  entry.  Thie  appears  to  aome 
extent  from  hie  ovm  teatitnony.   Hia  testimony  on  this  point  ia 
as  'ollowa:   "I  was  not  eatisfi  'd  that  he  (tha  stallion)  entered 
wrong  at  the  time.   Lat«r  I  learned  it  from  That  I  could  see." 
Wt  think  the  jury  v^ere  fully  warranted  in  thw  oonolusion  reached 
trom  tbe  evidence  that  the  groom  was  negligent,  in  the  par^'orm- 
ance  of  his  duties  as  groom;  an'i  that  the  injury  to  the  mare 


.3-aisII»qqjs  ,xoO   »« 

bevi  axw  dsl^w   ,jniil  ^c<^  benyic  eras^  s  lo  «iyX«v  urit  lo'i   3-rrsIXt>qqA  «( 

Bot*  L£fsq<s^  no  £>8l7^  ajBW  ea^o  orTP     *i)9lib  siisffl  si*  Jbevlftoei  ^<S%rBc 

jytiwoO  if^^fS  ^o     tiJJoO  iiucxiO  sxf*  ni   ^ao^asSf  i»ff#  lo  ooifauL 

.08X5  ^o'i  ^neesQjtwt  ba^  ^oisiav  ^i  lisnjtijtftfo  tjeXIaqq-a  9di.  bt 

aottsvui'  \Zao  sr:'!        .Jnsaicsiut  9dt  ifOX\  Jb8ii/o»aottc   ai  Xjsaqqjs  eXc 

0*  er    ,to^!t  '-0  eno  ei    .IccssnstiJt  eric?  saiav^i  o?    ,X*eq';ii  no  LaeXi 

9dt  lol  aoiX  ijsifB  »£f^  S^lXtnjSif  6^w  odw    (A0013  an'cf   d'on  to  le/l^ar 

ton  fil   aonwgXXsert   to  y?"XXw?  ajsv   «as»oqTt/q  jnUtaaTcf  lol  tf'nisXXaqc 

ot   cl.fl<#?   tfcnftiv  .aolXXjsite  JonsiBloBs  laqoiq  gfrivJ 

SfriJbaeirf  rA  nnlli^ts   p.';    JelaajB  ot  YtJi8eaot»£t  ixaJlo  at  Jl  *<rr*  woe 

t.«vi,  ,aoX*ownfloo  iina  x^*'^*  Taqoxq  Bdi  oi~83  of     «axaia^«  c 

erfi  aa40  aJtrf?  al     .«ocT:a     arft  1:o  ttoi.tefa/'t  ©d*  si  aoajsjeXaiiJB  aic 

a«ir  BOOTS  *"*  atiJB  "flxjom  aoill^tc  -'-l:*   ««woila   l:ooi 

0^  exm  aoi.)AXxfiio&,o7wr:ve  «o£Xq  •/)#  Slit  otoi^i  \:-<>vrjs  r^bi  fif^Xa  70  xi 

arf^  ot  aoix^^^Xs^A  X^-^  ovX;^  o<t  aoX^Xaoq  aX  ioa.  i.ii^   ,«o£iq  »:a<< 

arnoe  o*  aTjjaqqjs  slrfT     .^Ttna  taqotrqmX  as  ia«>VB^q  ct  10a  jnoXXXjt'd 

sX  *nloq  aXflJ  ao  virowitaeit     aXH      .xciomliB9S  awo  aXrl  ao-rt  *iia*« 

tpifitns    (floXXX£#t  ;  iJidi     Jt- XlaXJ^jDa  Jon  ai5w  I"      :awoIXo'^   « 

".aea  tXi/oo   I  trn'r  noil  it  bB-nt^ti  I   tvT^J.      .©ssXt  axfJ  t*  gaoi 

tttdti'v's  flolayXonpo  tif^J  nX  fca*n*3ix*7.  yX;u'!-  arx©7i     vw^t  a-*  ainXilJ 


from  such  negligence.   Thle  was  a  queetlon  for   the  jury,   and  this 
court   woiili  not  be  justified  in    iiati^rbing     their  veriict  unless     /  \, 
the  verdict  was  manifestly  against  the  weight  of  evilsnoe. 
The  julgEent  is  tler^rfore  a,'firmei. 

Judgment  affirmed. 


&ZAT  taM   tX^t  »rf*    '*3J  noi*«9up  «  tjtw  alrfT  .©orresiXgea  dou^  apt 

.doaativa   to  ^rfsitw  erf*  ^BftiiejjEr  t'itceTrirujm  e^ir  *oitt 
^tBmrtY-^  stolon  »:i  al  Jntaastx/t  etf? 


^YB  ©rft  •noi 


^'"""IL^HsUct'''^^  !-•  L  CHRISTOPHER  C.  DuPFY,  Clerk  ol-  the  Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

jjay  Qf in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 
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egun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  Ijiiindred  and  eight 
een,  within  and  for  the  Second  District  <ii  the  State  of 
Illinois ; 

resent-'i;The  Hon.  DORRANCE  DIBELL,  Presi/ing  Justice 
Hon.  DUANE  J.  CARNES ,  Jusi^ce. 
n.  JOHN  M.  NIEHAUS,  Justice. 
\        CHRISTOPHER  C.  DUFFY, /lerk, 
E.  M.  DAVIS,  Sherif: 


BE  IT  REMEMBERED,  tffiat  afterwards,  to-wit:  on 

\ 

JUL  ^5  IQ'Ffi  ^       ^^^  opinion  of  the  Court  was  filed  in 
he  Clerk's  office  of  said  Court,  in  the  words  and  figures 
ollowing,  to-wit; 


A 


Ben.  No.  6565 

F.  J.  Nelaon,  for  t:.e  U36  of 
The  Galva  Heater  Co«  appellant*    ^^'^''-^^ 
VQ  Appeal  from  Ki^x. 


C.  F.  Quaife,   appellee 
Nl ehaus ,  J . 


a- 


In  this  case  the  appellant  F,  J.  ]T(».lson  for  the  uee 
of  the  Galva  Hsatsr  Co.  sued  the  appellee  C.  F,  Quaife  in  the 
County  Court  of  Knox  Ctounty  to  recover  the  contract  prloe,  of  a 
hot  water  heating  aparatus,  thioh  he  furniehed  and  set  up  In 
appellee's  rosidanoe  at  Galeeburg.  The  .leolaratlon  consists 
of  a  special  count  on  the  contract;  and  the  ooirmon  counts;  to 
which  WE|8  attached  an  affidavit,  claiming  |;640.33,  aa  the  ataount 
due  the  appellant.  The  appellee  filed  the  general  iasue,  ---ni  a 
notice  of  matters  of  set  off  or  recoupment  with  an  affidavit  of 
merits.  The  affidavit  of  merit  seta  up  a  breach  of  warranty 
as  a  iefense,  and  damagee  resulting  therefrom,  aa  an  offset  to 
the  appellant's  demand,  except  |350.  There  was  a  trial  by  jury 
oonoerning  th^-  additional  amount  clairr;ed  by  the  appellant,  which 
resulted  in  a  veriiot  for  the  appellee;  Thereupon  the  appellant 
made  a  moti-on  for  a  new  trial  which  was  denied,  and  the  court  ren- 
dered Julgment  for  the  $350  admitted  to  be  due,  by  the  pleadings 
An  appeal  ie  prosecuted  from  this  julgment. 

It  i3  argued  as  a  ground  for  the  reversal  of  the  juctgment 
that  the  court  should  have  granted  a  new  trial,  because  the 
verlict  of  the  jury  was  manifestly  against  the  weight  or  the 
evidence;  an.i  complaint  is  alao  made  concerning  the  modification 
and  refusal  of  instructions.  Tlie  proof  shows,  that  the  appeli*» 
entered  into  a  written  contract  vrith  the  appellant,  by  which  the 
appellant  was  to  furnish  to  appelle-,  a  first  class  hot  water 


,-3c!a    ,oVL   .xxs 
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heating  aparatus,  which  wag  to  he  a  No.  57  Oalva  Hot  Water  Heater j 
to  hG  oompleted,  anl  set  up  In  the  baaement  of  appellee' a  regl- 
ienoe,  for  the  sum  of  $595;  ani  aa  a  part  of  thia  oontraot  j/opel- 


lant  gusiranteed  that  "all  material  anl  "rorkmanahip  uael  in  the 
oonatruotion  of  this  a.paratua  to  be  the  beat  of  their  reaoeotlwe 
kinds,  ani  the  aparatue  as  a  whole  to  be  oapv-xble  of  heating  all 
rooaa  In  v\hioh  radi-.tcrs  -.re  placed,  to  the  temparature  apftoiflfrd 
in  the  table,  in  the  coldeat  weather."  The  temperature  apecified   • 
in  the  table  ^m^   7C®   in  the  rooms  on  the  firat  floor,  'vhjch  In- 
oluied  tho  living  roosi,  lining  roorc,  hall  and  veatibulej  and  f30® 
in  the  rooina  on  t?ie  aeooni  floor,  ^rhiohrvrere  the  nlseping  rooaia. 
The  appellant  inatalied  the  heating  aparatua,  but  instead  of  put- 
ting in  a  No.  57  heater,  hs  put  in  a  "So,   58  heater,  which  wae 
7'-  inohae  higher  than  bas  llo.  57.   The  proof  is  olearly  to  th*   1 
effoot  that  the  heating  j^paratue  after  it  liad  been  installed 
and  put  into  operation,  failed  to  heat  appellee's  house  as  required 
by  the  warranty;  and  a  bi'ftaoh  of  the  warranty  was  ^lisr^by  estab- 
li:^hed.  It  is  claimed  b^  the  appf3llee  that  the  furnace  fails3  to 
heat  properly  beoauss  thi:  xxts  hor.tcr  was  higher,  anl  therefore 
the  water  pipes,  leading  from  thr,  furnac'5  iid  not  have  ^he  neceesary 
slant  or  riae;  ani  that  this  pi  •.■vented  tho  hct  writer  from  properly 
oiruulating  through  Vun   pipes;  that  the  greater  height  in  the 
iuruaoe  put  in,  alao  interfered  with  the  draft,  .v.nd  consequently 
the  Curnaoe  smoked.  Appellee  clijo  claimed,  that  the  furnace  was 
oarelesdly  put  together,  and  -^.hat  there  wcro  df^f'rcts  in  itiJ  oon- 
atruotioii  which  showed  a  lack  of  good  \rorkrsan3hip:  And  the  evi- 
denos  tende  to  auoport  appaliee'a  contention.  But  arpellant 
ineidta,  the  appellee  conacatsd  to  the  oV^nge  of  the  No.  57  ;u»s%tr 
to  the  Ko.  58;  ani  therefore,  au^t  abide  by  the  coneequencea. 
Appellee  however  teatified,  that  he  -tas  not  awaro  of  the  change 

of  the  aiae  of  the  fiirnaoe  until  after  it  had  been  inatalled,  and 
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the  jury  were  warranted  £n  believing  his  tea^lwony  o^  that  point; 
but  even  if  he  made  no  objection  to  the  ohaoige,  it  would  neoeBsarl- 
ly  relieve  the  appellant  rroa  the  obligation  of  hie  warranty. 
On  the  question  of  the  iawagea  resulting  to  the  appellee  beoauoa 
of  the  breach  of  the  warranty,  there  is  evidence  in  the  oaoe  from 
which  the  jury  might  properly  oonoluded  that  the  heating  aparatus 
was  praotioally  without  value  I'cr  hhe  h'-ating  purpose  for  which 
it  waa  installed;  but  fehat  if  rewoved,  it  had  a  'filua  of  about 
^iOC«   It  i8  a  reasonable  inf er«;noe  from  tliis  evi  ienoe  that  ap- 
pellee waa  iamagad  to  an  amount  which  exceeded  what  wag  clalraed 
in  his  affidavit  of  merits;  we  conclude  therefore,  that  the  ver- 
dict o."  the  jury  waa  supported  by  the  evidence. 

The  errors  asL»igned  by  appellant  concerning  the  refueal 
and  modifioationa  of  instructions  are  not  properly  before  us  for 
consideration  because  the  appellant  has  not  act  out  all  the  in- 
structions; fUii  the  reoori  ioee  not  even  show,  at  whose  inatanoe 
the  different  instructions  were  given  or  reftieed.  It  is  a  well 
settle.!  rule,  that  where  only  the  instructions  complained  of,  aee 
set  oat  in  the  abstract,  the  court  will  not  consider  errors  as- 
signed concerning  them,  because  it  must  be  presumed,  that  the 
errors  if  there  •j.re     any,  are  b  :rsd  in  the  othar  instructions, 
which  were  not  set  out.  Tne  city  of  DanvilOe  v  Sohultz  99  111.  App« 
233;  Terre  Ilauta  &  I.  F.  Co.  v  Williajns,  69  111.  A  op.  393; 
Hellmuth  v  Eatsohke,  35  I'.l.  A  p.  31;  UoGillis  v  Gaile,  33  111.  App 
316;  3t.  Louis  A.  &  T.  R.  Co.  v  Darrett  53  111,  App.  "10;  Eelle- 
vill©  Punup  Works  v  B-inJer  6S  111.  App.  189;  Pratt  &  Co.  v  Paris 
Gi,3light  &  Coke  Co.  155  111.  531;  City  of  Toodhouae  v  Chrtatian 
158  111.  13V;  Thompson  v  Pr^ople  193  111.  79;  People  v  Weil, 
243  111.  314. 

The  ffioiif ioations  of  instructions  complained  of  however 
made  no  aubstantial  change  in  the  instructions,  and  apparently 
oould  not  have  had  any  effect  upon  the  conclusions  reached  by  the 
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jury.  The  refuaei  instruction  -.Thich  in  effect  iir-L-oted  a 
vcrlict  unlsra  the  tppsxlee  had  proved  by .a  prcpondcrano*  of  the 
cvi-icncfc  that  he  hai  provide  i  a  sufficient  draft  for  the  uce  ad 
oper£.tion  of  a  No.  58  furnace  was  properly  refused. 

Tie  -Cind  no  reversible  sr^or  in  the  matters  prrrssnted  for 
revievr,  ar.i  the  judgment  is  therefore  a-ffirmed. 

Judgment  afrirtrsi. 


^^"^  SECOND^  Dismic^x!^^^'  H"  I,  CHRISTOPHER  C.  DuFFY,  Clerk  of  the  Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

(Jay  of- in  the  year  of  our  Lord  one 

thousand  nine  hundred  and — 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


3egun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  o^April, 

in  the^ear  of  our  Lord  one  thousand  nine  hundred/and  eight 

een,  within  and  for  the  Second  District  of  the  ^tate  of 

Illinois : 

Present--The  Hon.  DORRANCE  DIBELL,  Presiding  J^tice. 

Hon.  DUANE  J.  CARNES ,  Justice. 

> -ffo^  JOHN  M.  NIEHAUS,  Justice 

CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  \A.    DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  \that  aft^wards,  to-wit:  on 

I-  ^  0  iSIQ  .the  pinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8569 

Thomas  A.  Farrell,  appellee 

vs  Appeal  from  Knox* 

Money  Almgren  and  F.  0.  Munson 

appellants. 
Klc"  aus,  J. 

In  thia  case  the  appelleo,  Thorraa  A.  Fnrreri,  sued  the 
appellanta  Money  Alingren  and  F,  0. Munson  In  -^ht  circuit  coxwt 
of  TJTiox   Covinty,  to  rcrcover  fcr  oo-nmiopions  Trhich  he  clalmwd  were 
due  him  unier  a  contrs-ot  with  appellants,  by  rhich  the  appellants 
tigrsed  to  pa.y  the  appellee,  i^   he  wcul  l  find  a  purchaser  for  their 
farm  of  153  aoree,  all  tl;.e  pui*ch£.s8r  rrould  give  fcr  the  farm  atove 
^100  an  «cre;   ar.l  it  was  cj&.iaied  that  the  appellee  found  a  pur- 
chu,aer,  v7ho  wa.s3  ready  t-ble  and  ■villlnE  to  buy  f.rc   farm  in  ques- 
tion for  ^105  per  acre.  There  was  a  tr:".al  by  ivacy,   ?.n  1  '-■   verdict 
ani  judgment  in  favor  o'  tlis  appellee  for  $765  Trhich  '?raa  t^   per 
acre  for  153  acres,  from  T\'hich  judgment  this  appaal  ia  prcaeouted. 
The  proof  shows  that  the  appellee  aado  a  contract  *?lth  the 
pallants  by  which  ho  v^as  to  act  for  them,  as  thjlr  accent,  to 
dCll  the  land  in  -luestion.  The  fact  cf  agency  is  not  lisputed; 
nor  is  thete  any  aeriouG  conflict  in  the  -viience  as  to  th-s  amount 
of  commissions  which  the  appellee  V7a3  sntitlod  to  reoeive  from  the 
appellants,  in  case  he  procured  a  purchaser  ^ho  nould  buy  the 
land  from  tliem,  namely  all  that  the  purchaser  would  be  \7llling 
to  pay  for  the  land  over  ^lOC  per  acre.  It  is  also  clear  from 
the  proof,  that  th**  appellee  found  a  purchaser  n'ho  wanted  to 
purchase  the  land;  and  v^ho  was  able  ready  and  willing  to  io  so; 

-■:d  In  fact  had  made  ari'angemcnte  :cr  the  purchase  of  the  land  at 
;i;i05  per  acre.  The  appell?s  testified,  that  en  ?eturday  evening 
October  6,  1917,  he  informed  one  of  the  appellants  Money  Almgren 
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that  he  had  oaoured  a  purchaser  for  'he  land.   The  next  day 
after  he  had  r  ceived  t'.e  information  testified  to  by  the 
appellee,  which  was  Sunday,  the  appellee  Almgren  entered  into  ar- 
tiolcfl  of  agreement  with  Uunson,  the  other  appellant,  for  the 
purchase  of  Munson't-  int'^rest  in  Vaq   farm  in  question;  and  there- 
upon when  the  appellee  &'>peared  upon  the  aoene  the  next  lay  with 
thic  purchaser,  he  w:-.b  inforrr>ed  by  Almgren,   t'nat  he  was  too 
late;  that  Alagren  had  bought  the  place  himself.  Ani  ap^^ellante 
cl:;-l»,  that  it  v:ae  o.   part  of  *;hs  agreement  mad?  with  appellee 


\_ 


concerning  the  sale  of  the  fare,  their  right  to  ssll  and  handle 
the  farm  t'.iemselves  be  reserved  to  them  and  in  case  ^ue  appellants 
sold  the  farm  themselves,  appellee  vraa  to  hb.ve  no  coramissiona. 
The  appellee  denied,  that  f:he  appellants  reserved  the  right  to 
sell  cr  hc.ndle  the  matter  of  the  sale  themslevea;  but  assuming 
that  the  reservation  claimed  by  the  appellants,  was  actual "ij' 
a  part  of  ':hc  terms  of  the  contract,  can  the  transfer  of  the    \ 
Xiniivided  orse  half  intereat  in  tii3  farm  by  one  of  the  appellant 
to  the  other,  be  legally  construed  as  a  sale  of  the  farm  as 
contemplated  by  the  alleged  reservation?  It  i3  avident  that  the' 
trial  court  construed  the  contract  to  moan  that  selling  or  handlinjg 
the  matter  cf  the  sale  of  the  land  tV.cmaelves  lid  not  msan  the 
selling  of  an  interest  in  the  land  by  one  appellant  to  the  other; 
that  it  had  r  ference  *o  the  sala  of  the  ^-arm  and  not  any  interest 
in  it;  o,ni  to  a  purchaser  who  wouli  purchase  the  entire  farm  and  \ 

s  interest  of  "^oth  of  the  appellants,  fle  p.re  of  opinion  that 
the  trial  court  correctly  construed  the  contract  in  question.  The 
aellij"!  or  liandl6ng  of  this  farm  muat  be  construed  to  have 
reference  to  the  same  matter  conoerning  which  ':hey  employed  the 
appellee  as  agent,  xkKik  rrhioh  ?tas  to  'rind  some  one  who  would    / 
purchase  the  farm  from  them.  Morsover,  aftsr  ths  transfer  of 
the  interest  by  Mu'^son  to  Almgren  ^fho  -taa  bound  by  the  contract 
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made  with  app«iloo,  as  well  as  Muneon,  he  was  Inicbotter  poaltion 

than  bafora,  to  aell  the  fa.rm  to  *:'io  purouttwor  found  by  appoxie^ 
and  co\il'I  SKiy  not  by  ■?.  refusal  to  sell  deprive  ap^^cllee  of  Mb 
right  '0  the  coiimiia3ion« 

It  is  dso  urgei  by  ths  apr-ellents  that  the  evid'noe  loe©  not 
aurficicntly  show  that  the  purchaser  'rho  was  r«ady,  waa  also  able 
to  purchase  the  faroij  and  ^V.at  in  s.:liitic.n  to  the  proof,   t'~at 
the  purchaser  had  male  arranrresnents  with  George  A.   Lawrsnoe  to 
borrow  money  to  pay  for  the  land,  ther'^  shoul  1  h?.'ve  b«en  evidence 
offered  to  show  the  "inancial  sts.rdlng  of  George  A.  Lawrence » 
and  hia  ability  to  furnish  the  Money.  t7«  do  not  think  that  thia 
roof  was  ncjceaaary;  o^pecially  in  vi'jw  of  the  ixat  tsetimony  of 
the  purchaser,  that  he  had  the  iro;-ey  to  pay  for  the  plr-.cej  whioh 
testimony  ^ae  not  contradicted,  ncr  fliacredited  in  any  way.  Com- 
plaint is  .made  conoerninn;  the  giving;  of  certain  instruotiona 
for  the  appellee,  and  ril'.so  of  th;?  r^fuaal  of  certain  instructiona 
O-fered  by  the  appellants.   If  ths  trial  court  waa  right  in  its 
construction  o"  the  contract  under  which  the  appdlee  olaiased 
commiaaion,  in  holding  that  the  transfer  of  the  intereat  of  one 
a^vicllant  to  the  other  in  the  land  did  not  affect  the  ap'^eliea'a 
right  to  the  commission,  then  th^r  -  wxs  no  error  in  the  ^iven 
instructions;  and  the  instruotiona  requested  by  the  appellants 
viexc   properly  refused;  the  court' b  conetruotion  of  the  contract 
wa  hold  '.?a3  right.  We  find  no  srr  r  in  the  admission  or  rej fic- 
tion of  evidence  durinc;  the  trial.  The  record  does  not  disclose 
any  error,   for  \rhich  *-b«  judgment  shoul  1  b«  reversed;   it  ia 
therefore  affirmwd. 

Ju igrrent  affirmed. 
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^''^  SECOND  Dis^L'i!''^'  !-•  I,  CHKISTOPHEH  C.  DuFFY,  Clerk  of  the  Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

jja,y  of ill  t^e  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


J 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundr/d  and  eig-ht 
een,  within  and  for  the  Second  District  of  th/  State  of 
111 inois : 
Present--The  Hon.  DORRANCE  DIBELL,  Pres iding  /us t i ce . 
Hon.  DUANE  J.  CARNES,  Justice 
on".  JOHN  M.  NIEHAUS,  Justice 
CHRISTOPHER  C.  DUFFY,  Clerk, 
.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBEREB,  that  afterwards,  to-wit:  on 

iiil  ^^   1010     ^   *^^  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  ^aid  Couip ,  in  the  words  and  figure! 

following,  to-wit: 


Gen.  !:o.  6532.  AgenOa  29. 


Modem  Woodmsn  of  America, 

Appellee  , 
-vs-  Appeal  from  Cirouit  Court 

ifcne  OoiLnty« 
Julia  A.  Binder, 

Api;6l]flnt« 


In  tl-ds  c&ne  the  appellee,  Modern  Woodmen  of  America,  filed 
a  bill  in  equity  in  the  cdrcait  court  of     Kane  county  a gai net 
Julia  A,  Binder,  apoellant,  and  her  agents  and  attorneys,  to 
enjoin  the  collection  of  a  judgment  ohtained  in  the  s^yiie   court 
by  the  appellant  a ^inst  the  apoellee.  The  facts  relied 

upon  by  the  appellee  as  a  basis  for  the  relief  gsught  are  set  up 
in  the  attended  bill.        The  apoellant  filed  a  general  uemurrer  to 
the  amentied  bill,  which  wa?  overiuled  by  the   court,  aud  the  ap- 
pellant abided  by  her  demurrer,  tind  thereupon  the  court  decreed 
the  relief  prayed  for.       The  appellee  is  a  fraternal    beneficiary 
sooiety  organized  under  the  Laws  of  this  state,  and  issues  benefit 
•ertificates  of  life  indemnity  to  its  iiembers.      The  salient 
features  of  its  amended  bill  upon  which  it  bases  its  orayer  for 
relief  are  as  follows:-    Th  t  on  or  about  Setpember  3,^888,  a 
benefit  liertificate  \7as  issued  to  one   Qeorge  Binder,   then  of 
Earlville,  Illinois,  for  the  sum  of  i;>3000,  jpyabLe  at  his     death 
to  his  wife,  Julia  Jiinder;  th  t   in  iiay  1914,  said  Julia     Linder, 
who  is  the  appellant  ,  coBmjenced  siit  against  the  appellee  to  re- 
cover the   aiflount  due  under  said  benefit  certificate,  alleging  the 
death" of  her  husband,  George  Binder.     The  facts  constituting  her 
right  to  recover  as  stated  in  the  declaration  filed  in  that  case 
wert  tint  she    was  the  wife  of  George  Pdnder,  end  that   naid    George 
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Binder  hud  been  absent  and  not  heard  from  for  more  than  seven 
years;  aixl  that  she  kis  Mide  diligent  inquiry  concerning  him  auoi^g 
Ms  relatives,  friends  and  ucig^oorB,  jm  frm  all  other    people 
who  might  be    rresujaied  to  know  or  hear  from  fcimj  and  that  from  all 
such  searcli  and  iixiiiiry  she  wb  niable  to  find  him,  or  learn,  that 
he  was  alive  at  any  time  during  said  period  of  seven  years,  and 
thit  from  sttch  faots  he  was  then    resmaed  to  be  dead;  th^it  nhe  liad 
presented  proofs  of  his  death  to  th^  ap  eliee,  and  that  tie  apjDellee 
was  indebted  to  her  in  the  stua  of  $3000,  the  amount  of  raid  benefit 
certificate,  and  interest.       I'lfct  this  appellant's  action  at  law 
which  Tsas  base(i  upon  the     resuii  tiv©  death  of  George  liinder,  v/as 
tried  in  the  circuit  court  of     Kane  i.x)unty;  coad  the  court  found 
that  said  George  Binder  was  dead,  and  that  the  appellant  as  his 
widow  was  entitled  to  recover  the  amount  of    said  benefit  certificate! 
and  interest,  namely,  ii)o462.50,  and  on  Jamaiy  13,  1917,  rendered 
a  judgment  on  this  finding  against  the  appellee.     It  ly  also  alleged 
in  the  amenied  bill  that  during  the  month  of  Setpaaber,  1913,  vrhen 
the  appellant  first  filed  her  olaim  Uiider  the  benefit  ccrtifioate, 
she  filed  with  said  claim  a  ntetement  that  said  Geoige  Binder  bad 
disappeared;  that  he  ted  been  unheard  from  for  upmrds  of  seven 
years;  that  he  was  last  heara  from  at  Argentine  ,  Kansas,  on 
Christmas       'l>ay,  1905,  aixi   tliat  he  was     presoiied  to  be  dead   from 
the  fact  of  his  unexpLiined  absence;  that  the  appellee  thereupon 
instituted  an  investigation  to  f^s certain  the    truth  of  the  claim 
made  by  tte  api«  Ilant  and   to  find,  out  whetlier   said  George   Binder 
was  livii^,  airi  that  an  i^ent  of  appellee   in  October  1913,  called 
upon  appellant  at  her   residence  in  Chicago  and  laac'e  inquiries  of  h(?r 
as  to  wlBt  she  knew  concerning  her  husband,       Thit  in  the  conversa- 
tion had  at  th  t  time  the  appellant  infonued  ap.:ellee '        n'--^ 
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tint  her  hustend  led  been  a  carpenter;  that  lie  }iadleft  EarlvilLe 

in  Jan\Bry,  1903;  tlmt  she  heard  from  him  within  two  or  three  i^onths 

thereafter  from  Llountttin  Park,  Oklahoma;  that  thereafter  he  h^^d 

been  heard  from  in  llcwton,  Kansas,  and  that  after   th.  t  she  kd 

received    word  from  him  Christmas  Bay  190(3;  that  at  that  time  he 

was  in  Arge-.tine,  Kansas,  working  as  a  carpenter  for  the  Sante  Fe 

Railroad,  in  the  building  of  a  station,  but  had  not  been  heard  from 

since.       That     after  obtaining  the  information  mentioned    from 

the  i^i^llant,  tie  eppellee  ascertained  the  name  and  address  of  the 

superintendent  of  the  division  of  the  Sante  Fe  Railroad,  which 

includes  the  town  of  Argentine,  Kansas,  and  then  wrote  to     the 

superintendent  to  ascertain  the  iBme  of  the  contractor  who  erected 

the  station  ar  Argentine, and  inquired  of  the  superintendent   for  the 

name^  of     tlB    erson  who  had  hired  said  George   Binder,  and  for  the 

names  of  the  persons  who  had  worked  with  r^id  Seorge   Binder     at 

Argentine,  stating  also  that  it  -ms  cMinBd  that  said  George  Binder 

had  been  gone  for   seven  years  and  that  a  presuiaption  of  his  death 

arose   from  such  atosencej  that  on  November  4,  1913,  appellee  re- 

of 
ceived  a  reply  to  its  letter  from  the  chief  engineer  fa  the  Sante 

Fe  Railroad  stating  that  said  station  at  Argentine  was  built   in 

1906  and  had  not  beoi  started  in  1905;  that  thereupon  the  j^pellee 

/rote  to  said  chief  engineer  asking  for  the   name  of  the  contractor 

who  built  said  Argentine   station  in  1906,  and  asked  if  any  work 

had  been  done   on  said  Sante  fe  Railroad  at  Argentine   in  the  year 

1905;  that  it  aisovxote  to  the  ap^^ellant  stating  the  information 

it  has  received  from  the  diief  engineer  of  the  Sante   Fc  Railroad, 

but  received  no  reply  from  appellant;  but  on  November  11,   1913, 

received  a  letter  irom  the  diief  engineer  of  the  Sante  Fe  Railroad 

giving  the  nane  and  address  of  the   ;.erson  vho  built  the  Argentine 
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station;  and  hereupon  it  v.Tote  to   the  (person  Kimed  ntating  tliat 
it  desired  to  looate  Geoige  BiDi).er;  that  it  was  claimed  th  t  he 
had  beenworkii^  on  said  station;  that  it  wouM   like  to  Lsam 
whether  said  Geoige  Binder  worked    at  Argentine,  and  to  get  the 
names  and  addresses  of  other  men  employed  at  said  time  and    place, 
and  to  receive  any  infonaation  concernii^   said  Geoig;   iiinder;  and 
also,  that  it  was  claimed  that  said  Geoige   Binder  ted  not  been 
heard  from  for  seven  years,  upon  the  basis  of  which  a    claim 
had  been  LBde  against  the  appllee,  for  the  ^jroceeds  oi  a  policy 
issued  by  the  appellee  to  said    Geoige  Binder;  that  the    app  llee 
In  writii^  said  lait  mentioned  letter  enclosed  a  self-addressed 
stamped  envelope   for  reply,  but  never  received  any  reply;  that 
appellee  never  received  any  other  information  ooncerniig  the  lo- 
cation of  said  Geoige  Binder,  nor  any  clue  tlfit  would  enable  it  to 
make  any  further  investigation  conoernii^  aprjellant's   daim,  or 
to  indicate  the  fact  that  f?aid  Georhe  Binder  mi^t  be  living,  and 
never  received  any  lurther  or  additioml  infornation  J  rom  ap)i!l]^nt 
that  would  have  enabled  appellee    to  carry  on  tmy  further  investiga- 
tion prior  to  tlie   entry  of  the   judgment  in  question.      Bat  after  the 
said  judgment  had  been  obtained,  naciely,  on  or  iiout  February  i,1917 
the  appellee  accicentally  obtained  infornation  to  the  e fleet  that 
said  Geoige  Binder  was  then  still  alive  intiie  State  of  Oklahoma, 
and  had  been  there  recently  seen;  that  this  infornation  was  con- 
tained in  a  newspaper  article  published  in  Earlville,  Illinois, 
which  recited  the  f^ot  that  one  W.B.Robinson,  of  licrlville,  had 
recently  seen  said    Geoige  Binder  in  the     State  of  Oklahoafi;  that 
the  ap£»llee  thereupon  Lojediately  tried  to  call  said  W.B.Cobinson 
over  the   long  distance  telephone,  but  was  iiifonued  that     aid  W.B. 
Eobinson  had  Left  iilfrlville  ,  and  had    robably  gone  to   the   State  of 
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Georgia;  that  thereafteron  i'ebmary  12,  1917,  appellee  caused  an 
investi^tion  to  be  liade  at  Earlvillc   concerning  the  report  Of  naid 
W.B.RoMnson  ttet  said  George  ..inder  was   still  alive,  aad  irom  said 
investigation  appellee  learned  that  said  V/.B.Robinson  had  inforiued 
several  persons  that  he  Ijadseen  George  Binder  in  Oklshoma  in  the 
month  of  Deceiiiber,  1916;  that  appellee  endeavored  to  ooEOLainioate 
with  ffiid    '•  B.Robinson  but  was  unable  to  do  so  until  Ajaril  12, 
1917,  at  which  time  said  Robinson  was  ogain  in  E^iTlville,  and 
appellee  interviewed  him  at  that  time,  aoi  thereupon  Lamed  de- 
finitely for  the  first  tine  that  daid  George  Bincler  was  livipg 
and  in  robust  health  ani  had  been  seen  aiid  talked  with  by  the  said 
W.B.Robinson  in  the  State  of  Oklahoma  in  December   1916.     It  is  also 
alleged  in  the  aa ended  bill  tkit  said  GeorgjB  i^intier  obtained  a 
decree  of  divorce  in  an  action  againdt  said  Julia  Binder  in  the 
district  of  Okmulgee  County,  Okl^honE,  January  9,  191^,  and  that 
naid  decree  was  entered  by  lion.?Jade  S.Stanfield,  Judge  of  raid 
dis  rict  court  in  and  for  f^aid  Okmulgee  County,  Oklahoma,  and  that 
saidoause    in  which  naid  decree  was  entered  ms  oomjiienced  on 
SepteidDer  23,  1914,  and  was  known  as  Calendar  Number  3421.       It 
is  also  alleged  in  naid  amended  bill  thit  the  appellant  first 
1  amed  tte  location  and  address  of  said  George  Binder  from    the 
testimony  of  Vt'.  B.Robins  on  given  in  open  court  on  the  date  when  the 
original  application  in  this  cause  was  filed, and  that  appellee  ?/as 
unable  to  ascertain  the  location  of  said  George  Binder  prior  to  tiiat 
tiijie  and  that  it   imiuediately  instituted  an  investi^tion  in  the 
cily  of  Obaulgee,  Oklahoma;  that  appellee  at  that  time  had     no 
knowledge,  infornation  or  belief  that  said  George  Biaier    had 
obtained  a  divorce  from  Julia  Binder,  but  surmised  that  a     divorce 
might  possibly  1b ve  been  obtained  by  said  George  Binder,  and  there- 
fore investigated  the   court  records  at  Okorulgee  to  asL«rtain  the 
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fict;  that  appellee  firnt  learned  on  April  30,  1917,  concerning 
said  action  of  said  Georgs  j  inder  &r  a  divorce,  and  the  reailt 
thereof;     that  said  George  Binder  is  now  livii^'  and  ..  resiaent 
of  the  city  of  Okmulgee,  Uklahona.     It  is  clear  from  the  averments 
of  the  amended  "bill,  which  liiusk  be  taken  as  true,  that     George 
Binder  was  alive  at  ths  time  of  the  rendition  of  the   jndgnient 
complainei!  of,  and  that  the  judgasnt  was  tke  resci.lt   of  accident 
and  mistake,  and  that     the  right  of  third  ]:ersons  have  net  in  any 
way  intervened.        The  right  to  relief  in  a  court  of  equity  against 
a  judgiuent  which  is  the  result  of  accident  or  m  i  stake   is  fully 
establis^ied.      Mller  v.Barto,  S4^    111.  104}  Hilt  v.Heimbcrger , 
235  111.235;  HoLkb  v.Stateler,  57  111.  209.     Courts  of  K^uity, 
hoiroiwnii  will  not  grant   tie  relief  prayed  for  if  the  oompfeining 
party  had  a  opportunity  to  mke  his  defense  ar  law  to   tiit    judgQient 
and  had  neglected  to  do  so.       i^artin  V.L'cOall,  247  111.  484. 
Aid  it  is  contended  by    the  appellant  that   the  ap;jellec  was  negligent 
in  not  sooner  ascerttdning  the  fects  allied  in  the  amended  hill; 
and  that  by  the  exercise  of  proper  diligeixse  it  could  have  ascer- 
tained that  George  Binder  was  alive  befoie  the  trial  of  the   Law 
ase,  and  that  therefore  it  lias  no  standing  inc.    court  of  eijuity. 
We  cannot  agree  with  the.pjjellant  in  this  contention.     Taking 
the  avements  of  the    amended  bill  as  true  it  is  not  apjareit  how 
the  appellee,  from  tie  infomcition  Y*dch  it  was  able  to  gather 
cone  rning  Geoij^e   Binder,  could  have   expected  to  loi^te  him  as 
living  in  OkmAlgee ,  Oklahoma,  by  any  reasonable  diligence     or 
search.     It  must  be  reiaaubered  that  appellant    was  George  Binder  '8 
wife,    and    therefore    iiiost  intimately    related  to     him.    and 
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had  lived  with    him  up  t»  the   t\m  of  his  dtpartm-e ,  and  i»ould 
naturally  therefore   Iwe  more  l|iowledge  ooncerning  him,  and  his 
whereabouts,  as  wllas  •onoeri^lng  his   femily  conneotions,  and 
friends  and  acquaintaiioiP  and  (^kher  intimates  \i/ho  m  ight    have 
knov; ledge    concernii^  hie  werefbouts.       She  wtis  in  the    best  position 
to  gpt  results  from  any  search  or  inquiry  that  might  he  made 
Gonoerniig  him,  and  lfinm.it   ibf  recovery  upon  the  benefit  certifi- 
cate in  question  was  based  up|Bi  the   fact  alleged  by  lier  liial  ^;he  liiade 
diligent  searahand  inquiry  t|  ascertain  whetb  r  kr  husband  was 
still  liviig,  and  ftat  sixjh  s|arch  and  inquiry  were  fruitless;  and 
that  therefore  her  husband  mx$t  be  presumed  to  be  dead.       The  ap- 
pellant is  hardly  in  position  to  say  that  the  f^pellee  could    have 
ascertained  the   feet  that  Gc^irge  Binder  was  still  liviig  at  tl  e  time 
of  the  trial  of  the  slit  at   lav,  when  the  wife  acting  under  conditions 
more  favorable  than  tie  sp  ellee  could  have   acted  under,  was  uni-ble 
to  ascertain  the   ihot^      It  flouli  not  be   expected  of  the  appellee 
that  it  re-fflake   the  investi^tions  ■  nd  search  uftde  by  ap^x^Llant; 
but  he  had  a  right  to  accept  these  ,  and  ^pellant  is  not     in 
position  to  asrsert  th  t  tL(^  were  not  laade  with  diligence  or  that 
anythiiig  wag  neglected  in  tryin;i  to  find  out    whether  her  husband 
was  still  living,      .uut  x    it  appears  that  the  appellee  nevertheless 
did  nuke  furtler  inv  stig  tion  which,  while   it  did  not  bring  the  in- 
fomation  v^ich  it  t^otjght  for,  nevertheless  relieves  the  .pjjeUae 
of  the  charges  aede  by  ap«llant   of  neglecting  to  rscertain    its 
defense  in  the  suit  ar  k ./,     The    discovery  ttet  George  iiinler  was 
living  and  a  reside  at  of  OklLihoma  according  to  tte  al  lections  of 
the   tended  bill  ws  purely  accidental  andcuue   to  appellee  after 
the   judgment  liad  b.-en  obUined,  and  it  is  not  ap^:.areGt  that    any 
amount  of  diligenec-  or  s .jar ch  would  have  gained  this  infomatioa 
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for  the  apiGllGl  before  the  tiioe  of  the   ontiy  of  the    judgment. 
In  Holmes  v.Sta^ilet',  suprd,  the  court  ej^ressly  holds  that  v^ere 
a  party  xf^zng    after  mcikiig  every  effort  in  his  power  to  discover 
evidence  and  fajla,  upon  the  evidence  Lciig  afterguards  discovered 
courts  of  equity  will  treat  this  asW  aoticient*        For   the 
reasons  statad  we  are  of  opinion  th\  the  averments  in  the  amended 
bill  are  suf £.c  ieit   to  entitle  the  ippellte  to  the     relief  prajred 
for  and  ttettlie  (iinrarrer  W'p  jroi-icrly  overruled.      The    decree 
is  therefore  aifiraed. 

Decree    affirmed. 
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^^SECOND  DlSTmCT.^'  [  ^^-  I'  Christopher  C.  Dufft,  Clerk  of  the  Appellate  Court,  in 
ad  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
[KREBY  CERTIFY  that  the  foregoing  is  a  true  copj^  of  the  opinion  of  the  said  Appellate  Court  in 
he  above  entitled  cause,  of  record  in  my  office. 

In   Testimony    Whereof,  I   hereunto  set    my  band  and  affix   the 

seal    of   the  said   Appellate  Court,  at   Ottawa,    this — 

(Jay  of^ - in  the   year  of   our   Lord   one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Cmirt. 

(7721-500-5-18) 
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